This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 
to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 
to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 
are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 
publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 

We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 


at|http  :  //books  .  google  .  com/ 


1/  ,.vv      IS-  I., 


X 


-y 


HARVARD  LAvv  5r,Vi 
LIBEAi?:V 


\ 


\ 


Tol.li3-K.Y.Cowi 
efApp«iIs. 


148     ^677 


667 

8144     -651 


^  «A  ae  s  « 

illli-s= 
SllriU 


'1^0 


■r 


Vol.  143.    NEW  YORK  REPORTS. 

Cited  Id  the  following  series: 

U.  S.  Supreme  Court  (US;  LEd,  Lawyers*  Edition);  Federal  Reports 
(Fed);  Massachusetts  (Mas);  Connecticut  (Con);  New  Jersey  Law 
(NJL);  New  Jersey  Equity  (NJE)  and  the  Lawyers'  Reports,  Anno- 
tated (LRA)  and  its  Annotation  (n). 

N.  B.— Cut  out  and  stick  each  block  on  po^  at  its  head,  or  citations  for 
entire  volume  on  inside  front  cover. 

Always  oonsiilt  this  table  before  vudng  a  case. 


73:99  LRA  438 

261:83  LRA  848 

327:163  US  629 
41  LEd  288 
34  LRA  241 

39  LRA  178 

40  LRA  289 

883:36  LRA467n 

569:71  Fed  799 

120:40  LRA  288 

271:39  LRA  432 

417:32  LRA144n 

34  LRA  78 

183:28  LRA  815 

311:166  Mas  214 
38  LRA  244 

424:82  Fed  517 
36  LRA  466 

596:69  Fed  672 

39  LRA  767 

624:85  LRA768n 

182:88  Fed  301 

800:36  LRA475n 

430:81  Fed  165 

641:34  LRA  241 

2I0-.82LRAia5 

874:85  LRA  609 

442:31  LRA  09 

662:79  Fed  469 

2U:e8Con464 

377:86  Fed  14 

476:54  N  JB  186 

Copyrifirhted  by 
AH  riff hts  reserved. 


The  Lawyers'  Oo-Operatlve  Pub.  Co. 
Rochester,  N.  Y. 


•( 


REPORTS  OF  OASES 


DBCIDBD  IN  THE 


COURT   OF  APPEALS 


OFTHB 


STATE  OF  NEW  YORK, 


From  jlctd  Including  Decisions  of  June  5,  to  and  Includ- 
ing Decisions  op  Novembee  27, 1894. 


WITH 


NOTES,  REFERENCES  AND  INDEX. 


By  H.  E.  SICKELS, 

State Bbpobteb. 


VOLUMB    CXLIII. 


ALBANY 
JAMES    B.    LYON. 

1894. 


Entered,  according  to  Act  of  Ciongreas,  in  the  year  one  thousand  eight  hundred 

and  ninety-four, 

Bt  JOHN  PALMER,  Seobxtart  of  trx  Stati  op  New  Tobx. 

In  trust  for  the  benefit  of  the  People  of  the  said  State,  in  the  office  of  the  Librarian  of 
Oongrefls,  at  Washington,  D.  C. 


(2r/.  %7^J  /ff-'- 


JUDGES  OF  THE  COURT  OF  APPEALS. 


CHAELES  ANDREWS,  Chdbp  Judob. 

ROBERT  EARL, 

FRANCIS  M.  FINCH, 

RTIFUS  W.  PECKHAM, 

JOHN  C.  GRAY, 

DENIS  O'BRIEN, 

EDWARD  T.  BARTLETT, 

ASSOOIATB  JVDQSB. 


TABLE   OF   OASES 


REPORTED  IN  THIS  VOLUME. 


A 

^ekerman  v.  Third  Avenue  R, 

R.  Co 648 

Alexander  v.  Donohoe 208 

Am.  Cent.  Ins.  Co.  of  St.  Louis, 

Walker  v 167 

Am.  Dock  &  Trust  Co.,  Bank 

of  N.  T.  Nat.  Banking  Assn. 

V 569 

Am,  Surety  Co.,  People  ex  reL, 

V.  Campbell 625 

Am.    Telephone   &   Telegraph 

Co.,  Eels  V 188 

Annan,  In  re 628 

Arnold,   Norfolk  &  N.  B.  H. 

Co.  V 365 

B. 

Ball,  Faxon  v 643 

Bank  of  N.  Y.  Nat.   Banking 

Assn.  V.  Am.  Dock  &  Trust 

Co 559 

Barker,  People  ex  rel.  Roos^lt 

V 646 

Barnard  v.  Hall 839 

Barrett,  Robins  v 673 

Bauer,  Vietar  v 672 

Beach,  In  re,  v.  Sterne 634 

Beakes  v.  Phoenix  Ins.  Co 402 

Beardslee  v.  Dolge 160 

Beardsley  v.  Cook 148 

Becker,  Negus  v 808 

Becker  v.  Toion  of  Cherry  Creek.  668 
Beddall   v.  British  &  Foreign 

Marine  Ins.  Co.  (Limited) 94 

Bell  V.  Howe 190 

Bell,  Howe  v 190 

Bennett,  In  re 624 

Bennett  Y.  Thompson 624 

Binghamton  Genl.  El.  Co,  In  re.  261 


PAOB. 

Bisson  V.  Depew 125 

Bisson  V.  West  Shore  R.  R.  Co.  125 

Black  Y.  McAleenan 647 

Blazov.Gill 282 

Bliss  V.  Fosdiek 645 

Blun,  Hunting  v 511 

Bd.  County  Canvassers  Jeffer- 
son Co.,  People  ex  rel.  Strough 

V 84 

Bd.  Edn.  City  of  N.  Y.,  People 

ex  rel.  Hoffman  v 62 

BoutweU,  Peahody  v 629 

Bowen  v.  Sweeney 849 

Brayton,  Read  v 842 

Bridger  v.  Gfoldsmith 424 

Brisbin,  Harvey  v 151 

British  &  Foreign  Marine  Ins. 

Co.  (Limited),  Beddall  v 94 

Brookh^ven,  In  re  Town  of 647 

Brooklyn  Advertising  Co.,  Moore 

V 685 

Brooklyn,  City  of,  Harrigan  v . .  661 
Brooklyn,    City  of,   In    re,   to 
Acquire  L.  I.  Water  Supply 

Co 596 

Brooklyn,  City  of,  Lehn  v 674 

Brooklyn  City  R.  R.  Co.,  Morris 

V 666 

Brooklyn  City  R.  R.  Co.,  Witte 

V 667 

Bums,  People  v 665 

Butler  V.  Manhattan  R.  Co  . . . .  417 
Butler  V.  Manhattan  R.  Co 680 

c. 

Cady,  People  v 100 

Camp  V.  Treanor 649 

CampbeU,    People   ex   rel.    Am. 
Surety  Co.y 625 


VI 


TABLE  OF  OASES  EEPORTED. 


PAftB. 

Campbell,  People  e%  rel.  Manh 

V 335 

Cassagne  v.  Marvui 292 

Catsidyy.  City  of  Poughkeeptie.  670 
Cattaraugus  Co.  Supdt.  of  Floor 

V.  Supdt.  of  Poor,  Co.  of  Erie,  631 
Cattaraugus  Water  Co. ,  Oakes  v.  430 
Central  Nat.  Bank  of  Troy  v. 

Ft.  Ann  Woolen  Co 624 

Cluue,  People  v 669 

Cherry  Creek,  Town  of  Becker 

V 663 

OhtldsY.  Crane 664 

Christian,  People  v 666 

City  of  Brooklyn  v.  Harrigan. .  661 
City    of   Brooklyn,    In   re,   to 

Acquire  L.  I.  Water  Supply 

Co 596 

City  of  Brooklyn,  Lehn  v 674 

City  of  Dunkirk,  L.  8.  dt  M.  S. 

R.  Co,  V 660 

City  of  Dunkirk,  N,  F.,  L.  E, 

dW.  B.B,  Co.y 659 

City  of  Poughkeejme,  Cassidy  v.  670 

Coffin,  Crow  v 644 

Coneys,  Dinan  v 544 

Consolidated  Gas  Co,  of  N.  F., 

Hays  V 641 

Contl.  Nat.  Bank  of  Boston  v.  U, 

8.  BookCo 648 

Cook,  Beardsley  v 143 

Cornell,  Wood  y 663 

CottreU,  OroutY 677 

Covdert  v.  De  Logerot 644 

Council  Bluffs  City  Water  Works 

Co.,  Perry  v 637 

County  Canvassers  of  Jefferson 

Co.,  People  ex  rel.  Strough  v.    84 

Cowperthwait,  Gerard  v 637 

Crane,  ChUdsY 664 

'  Crocker,  RiciJiards  y 631 

Cronin  v.  Crooks. 352 

Cronin,  Mission  of  the  Immacu- 
late Virgin  v 524 

Crooks,  Cronin  v 352 

Crow  V.  Coffin 644 

Culbertson,  Palmer  v 213 


D. 

Dailey,  People  Y 638 

De  Laneey,  Oakes  y 673 

De  Logerot,  Coudert  v 644 

Depew,  Bisson  v 125 

Dibble  y.  Dimick 549 

Dimick,  Dibble  v 549 

Dinan  v.  Coneys 544 

Dolge,  Beardslee  v 160 

Donohoe,  Alexander  v 203 

Donovan  v.  Sheridan 675 

Doyle  V.  Unglish 556 

Dunkirk,  City  of,  L.  8,  db  M.  8. 

R,  Co.Y 660 

Dunkirk,   City  of,  N.  F.,  L.  E. 

&  W,R,  R.  Co.  Y 659 

Dyke  v.  Spargur 651 

E. 

East  River  Bridge  Co.,  In  re. . .  249 

Eddy  V.  Fire  Association  of 
Philadelphia,  Pa 656 

Eddy  V.  Fire  Ins.  Assn.  of  Lon- 
don, Eng 656 

Eddy  V.  London  Assurance 
Corporation    311 

Eddy  Y.  N.  T.  Bowery  F, Ins.Co.  656 

Eddy  V.  Phcanix  Ins.  Co.  of  Hart- 
ford, Conn 656 

EddyY,  Westchester  F.  Ins.  Co. 
ofN.  T. 666 

Eddy  V  Wintburgh  City  F.  Ins. 
Co 656 

Education,  Board  of,  City  of  N. 
Y.,  People  ex  rel.  Hoffman  v.     62 

Eels  V.  American  Telephone  & 
Telegraph  Co 183 

Emerson  v.  Enierson 638 

Erie  Co.,  Supdt.  Poor  of,  Supdt. 
Poor  County  of  Cattaraugus  v.  631 

Esler,  Weeksv 374 

Evans,  People  y.   688 

F. 

Fayerweather,  In  re  (Collateral 

Inheritance  Tax) 114 

Faxon  v.  Ball 643 

Ferris,  Smith  v 495 


TABLE  OF  CASES  EEPORTED. 


vu 


PAQS. 

Fire  Association  of  PhikulelpJiia, 

Pa.,  EddyY 656 

Fire  Im.  Assn.  of  London,  Eng., 

Ekldy^ 656 

Fitzgerald,  O'Brien  v 377 

Forbes,  People  ex  rel.  Taylor  v.  219 
Fort  Ann    Woolen    Co.,    Cent. 

Xai.  Bank  of  Troy  v 624 

Fosdick,  Bliss  \ 645 

Frace  v.  N.  Y.,  L.  E.  &  W.  R 

R.  Co 182 

Francisco  v.  Smith 488 

Frederick,  People  v ^  .  667 

French,  Thortie  v 679 

French  v.  Vix 90 

Friedlander,   WodeyY 626 

Fuldner,  Lotoenbein  v 639 

FurotY.  2f.  T,  G.  dff.  B.  B.  B. 

Co 674 

G. 

Geoffroy,  Pack  y 661 

Gerard  v.  Coiopertliwait 637 

Gerlaeh,  Tome  v 636 

Gill,  Blazov 233 

CHrdwood,  Jolmson  v 660 

Goldsmith,  Bridger  y 424 

Graham  v.  Graham 573 

Gray  V.  Gray 354 

Grout  Y.  GoUreU   677 

H. 

Haffey  v.  Lynch 241 

Hall,  Barnard  v 339 

Harlem  B.,  M.  &  F.  R.  Co.  v. 

Town  Bd.  Tn.  Westchester. .  59 
Harmon  v.  VanderbiU  Hotel  Co.  665 
Harrigan  v.  City  of  Brooklyn  . .  661 

Harvey  v.  Brisbin 151 

Havens  v.  West  Side  Electric  L. 

4tiP.  Co 632 

Hayes  v.  Consolidated  Gas  Co.  of 

N.  r. 641 

Hays,  Williams  v 442 

Hdmke  v.  N.  J.  &  N.  T.  B.  B. 

Go 648 

Hemenway  v.  Kneedson 664 

Herbst  v.  Vacuum  Oil  Co 671 


PAOB. 

Hickey,  Listman  v 630 

Hoffman,  In  re  (Transfer  Tax). .  327 
Hoffman,  People  ex  rel.,  v.  Bd. 

Education  City  N.  Y 62 

HoUy  Mfg.    Co:,  In  re,  v.  Ven- 

ner    639 

Howe  V.  Bell 190 

Howe,  Bell  V 190 

Hfidson    Valley   Knitting    Co., 

Stephens  Y 683 

Hunting  V.   Blun 511 

I. 

I.  A;  T.  Nat.  Bank  of  N.  Y.  v. 

Quackenbush 567 

In  re  Annan 623 

In  re  Bmeh  v.  Sterne 634 

In  re  Bennett 624 

In  re  Binghamton  Gen.  Electric 

Co 261 

In  re  City  of  Brooklyn  to  Ac- 
quire   L.    I.   Water    Supply 

Co 596 

In  re  E.  R.  Bridge  Co 249 

In  re  Fayerweather  (Collateral 

Inheritance  Tax) 114 

In  re  Hoffman  (Transfer  Tax). .  327 
In  re  HoUy  Mfg.  v.  Venner. ...  639 
In  re  L.  I.  R.  R.  Co.  to  Acquire 

Real  Estate  of  Moran 67 

In  re  Niagara  H.  P.  dh  Mfg.  Co.  669 
In  re  Phipps  (Transfer  Tax  Ad).  641 

In  re  Roosevelt 120 

In  re  Ryan  v.  Opdyke 528 

In  re  St.  Nicholas  Ten-ace 621 

In  re  So.  Boulevard  R.  R.  Co. .  253 

In  re  Toton  of  Brookhaven 647 

In  re  Trustees  N,  T.  d  B.  Bridge.  640 

J. 

Johnson  Y,  Girdwood 660 

K. 

Kirschv.  Tozier 390 

Kneedson  v.  Hemenway 664 

Knell,  Read  v 484 

KoonsY.  Martin 672 

Kursheedt,  aBrien  v 665 


vm 


TABLE  OF  CASES  KEPORTED. 


J-**  PAOB. 

LaffUn,  yieUonY 663 

L,  8.  d  M.  8,  R,  Co,  V.  aty  of 

Dunkirk.. 660 

Lane  v.  Whedwright 684 

Lehn  v.  City  of  Brooklyn 674 

Lennon,  8treppone  v 626 

Leonard!,  People  V 360 

Levy,  TalcottY 636 

LindUom,  Williams  v 675 

Lipman  y.  MdtTiesitis 640 

Listman  v.  Hickey 630 

London  Assurance  Corporation, 

Eddy  V 311 

L.  I.  R.  R.  Co.,  In  re,  to  Acquire 

Real  Estate  of  Moran 67 

L.  L  Water  Supply  Co.,  In  re, 

City  of  Brooklyn,  to  Acquire.  596 

Lough  V.  Outerbridge 271 

Lowenbien  v.  Fuldnsr 639 

LudgaUHiU  8.  8,  Co.  (Limited), 

Rubens  v 629 

Lynch.  Haffey  v 241 

Lyon  V.  Morgan 505 

Lyons,  People  ex  rel.,  v.  Stratus,  645 

M. 

McAleeiuin,  Black  y 647 

McCarthy  v.  McCarthy 235 

McEane,  People  y 455 

Manhattan  R.  Co.,  Butler  v. . . .  417 

Manhattan  R,  Co.,  Butler  y 630 

Manhattan  R.  Co.,  Mayor,  etc., 

V 1 

Marsh,  People  ex  rcl,  v.  Camp- 

ben 836 

Marstaller  v.  Mills 398 

Martin,  Koons  v 672 

Martin,  People  ex  rel.  Mit'Chcll  v.  407 

Marvin,  Cassagne  v 292 

Mathesius,  Lipman  v 640 

Mathusliek  Piano  Mfg,    Co.    v. 

Pearce 680 

Matter  of  Annan 628 

Matter  of  Beach  v.  Sterne 684 

Matter  of  Bennett 624 

Matter   of    Blnghamton    Gen. 

Electric  Co 261 


PAoa» 
Matter  of  City  of  Brooklyn  to 
Acquire  L.  I.  Water  Supply 

Co 596 

Matter  of  E.  R.  Bridge  Co 249 

Matter  of  Paycrweather  (Collat- 
eral Inheritance  Tax) 114 

Matter    of    HolTman  (Transfer 

Tax) 327 

Matter  ofHoUy  Mfg.  Co.  v.  Ven- 

ner 639 

Matter  of  L.  I.  R.  R.  Co.  to  Ac- 
quire Real  Estate  of  Moran . .     67 
Matter  of  Niagara  H.  P.  db  Mfg. 

Co 669 

Matter  of  Phipps  {Transfer  Tax 

Act) 641 

Matter  of  Roosevelt 120 

Matter  of  Ryan 528 

Matter    of    St.     Nicholas    Ter- 
race  621 

flatter  of  So.  Boulevard  R.  R. 

Co 258 

Matter  of  Town  of  Brookhaven.  647 
Matter  of  Trustees  N.    T.  dk  B. 

Bridge 640 

Mayor,  etc.,  N.  Y.  v.  Manhattan 

R.  Co 1 

Met.  L.  Lis.  Co.,  MuUins  v 681 

Met.  L.  Ins.  Co.,  Stubing  v 681 

Miles,  People  V 388 

Mills,  Marstaller  v 398 

Mission  of  Immaculate  Virgin  v. 

(Yonin 524 

Mitchell,  People  ex  rel. ,  v.  Mar- 
tin  407 

Moore  v.   Brooklyn  Advertising 

Co 635 

Moran,  In  re  L.  I.  R.  R.  Co.  to 

Acquire  Real  Estate  of 67 

Morgan,  Lyon  v 505 

Motley,  N,  Y.  R.  E.  &B.  L  M. 

Co.  V 156 

Motley,  Bellas  v 657 

Moxlqf  V.  N.  J.  A  N.  Y.  R  R. 

Co ^» 

Mullins  Y.  Met.  L.  Ins.  Co 681 

Murphy  v.  Shea 7S 


TABLE  OF  CASES  EEPORTED. 


IX 


■^^  •  PAOE. 

Negus  V.  Becker 308 

iV:  J.  cfe  JV:  r.  R  R.  Co.,  Hdmke 

V 648 

N,J,AN.  Y.  R.  R,   Co.,  Max- 
ley  y 649 

New  Rochelle  Water  Co.,  Vil- 
lage of  Pelham  Manor  v 532 

JT.  T.  Botdery  F.  Ing,  Co.,  Eddy 

V 656 

N.  T.  d6  Brooklyn  Bridge,  In  re 

Trustees 640 

ir.  F.    a  d  K  R  R,  R.   Co., 

Furot  V 674 

N.  T.   a  <fe  K  R.  R.  R  Co., 

SchultzY 670 

JV.   r.,  L,  E.  A  TT.  R.  R.  Co. 

V.  City  of  Dunkirk 659 

N.  Y.,  L.  E.  &W.  R.  R.  Co., 

Frace  v 182 

N.  Y.,  N.  H.  &H.  R.  R.  Co.  v. 

Welsh 411 

N.  Y.  R.  E.  &  B.  I.  Co.,  Mot- 
ley V 156 

N.  Y.  Mayor,  etc.,  v.  Manhattan 

R.  Co 1 

Niagara  H.  P.  Mfg.  Co.,  In  re,.  669 

Nieleon  v.  Lafflin 662 

Norfolk  &  N.   B.   H.    Co.    v. 

Arnold 265 

NorriMY.  Brooklyn  City  R.  R. 

Co 666 

o. 

Oakes  y .  Cattaraugus  Water  Co.  430 

Oakee  v.  Be  Laneey 678 

O'Brien  v.  Fitzgerald 877 

aBrien  v.  Kursheedt 665 

O'Brien,  U.  S.  Trust  Co.  v 284 

Opdyke,  In  re  Ryan  v 528 

Outerbridge,  Lough  v 271 

P. 

Pack  V.  Geoffroy 661 

Paget  V.  Stevens 172 

Palmer  v.  Culbertson 218 

Paltrovltch  v.  Phoenix  Ins.   Co. 

of  Hartford,  Conn 78 

SiOKELs— Vol.  XCVIIL 


PAOB. 

Pedbody  V.  BoutweU 629 

Pearce,   Mathushek  Piano  Mfg, 

Co.Y 680 

Pelham  Manor,   Village  of,  v. 

New  Rochelle  Water  Co 532 

Pdlae  V.  Motley 657 

People  V.  Bums 665 

People  V.  Cady lOO 

People  Y.  Chase 669 

People  Y.  ChiHstian 666 

People  V.  DaUey 638 

People  Y.  Evans 638 

People  Y.  Frederick 667 

People  V.  Leonardi 360 

People  V.  McKane 455 

People  V.  Miles 383 

People  V.  Spiegel 107 

People  V.  Van  Zile 368 

People  ex  rel.  Am.  Surety  Co.  v. 

Campbell. 625 

People  ex  rel.  Hoffman  v.  Bd. 

Edn.,  atyN.  Y 62 

People  ex  rel.  Lyons  y.  Strauss. .  645 
People  ex  rel.  Marsh  v.  Camp- 
bell  335 

People  ex  rel.  Mitchell  v.  Martin.  407 
People  ex  rel.  Roosevelt  v.  Barker.  64^ 
People  ex  rel.  Strough  v.  Bd. 

County  Canvassers,  Jefferson 

Co..... 84 

People  ex  rel.  Taylor  v.  Forbes.  21^ 

Perrine,  Stephens  v 476 

Perry  v.    Council    Bluffs    City 

Water  Works  Co 637 

Phelps  V.  Phelps 197 

Phoenix  Ins.  Co.,  Beakes  v.  ...  402 
PhcBnix  Ins.    Co.    of  Hartford, 

Conn.,  Eddy  v 656 

Phoenix  Ins.  Co.  of  Hartford, 

Conn.,  Paltrovitch  v 73 

Phipps,  In  re  ( Tranter  Tax  Act) .  641 
Pt>tter  V.  Traderft  Nat.  Bank. . .  668 
Poughkeepsie,  City  of,  CassidyY..  670 

Q. 

Quackenbush,    I.    &    T.   Nat. 
Bank,  K  Y.,  v 667 

B 


TABLE  OF  CASES  REPORTED. 


■^-  PAOK. 

Backham,  TownseDd  v 516 

Banier,  Swarthout  v 499 

Read  v.  Brayton, 342 

Bead  V.  Knell 484 

Bich  V.  Sargent  Oranite  Co 646 

Bicha/rds  v.  Crocker 681 

Bobem  v.  Barrett 673 

Boosevelt,  In  re 120 

Boosevdt,     People    ex    rel.,     v. 

Barker 646 

Bothmiller  v.  Stein 681 

Bubem  v.  Ludgate  HiU  8,  8,  Co, 

{Limited) 629 

Byan,  In  re,  v.  Opdyke 528 

•  s. 

Sage  v.  Shepard  d  Morse  Lum- 
ber Co 628 

Saint  Nicholas  Terrace,  In  re. . .  621 
Sargent  Oranite  Co,,  Bich  v. . . .  646 
Schlegel,  U.  S.  Vinegar  Co.  v. .  537 
SehtUtz  V.  x  r.  a  A  K  iJ.  iJ. 

B.  Co 670 

Second  Avenue  B.  B.  Co.,  Win- 

terfldd  v 680 

Shea,  Murphy  v 78 

Shepard  dh  Moree  Lumber   Co. 

Sage  v 623 

Sheridan,  Donovan  v 675 

Smith  V.  Ferris 495 

Smith,  Francisco  v 488 

Smith  V.  Union  Milk  Co 622 

So.  Boulevard  R.   B.   Co.,   In 

re 253 

Bpamer,  U.  8.  Vinegar  <?<?.  v...  676 

Spargur,  Dyke  v 651 

Spiegel,  People  v 107 

Star   Knitting   Co.,    Troy  Iffg. 

Co.  V 635 

Stein,  Bothmiller  v 581 

Stephens  v.  Perrine 476 

Stephens  v.  Hudson  Valley  Knit- 
ting Co 633 

Sterne,  In  re  Beach  v 634 

Stevens,  Paget  v 172 

Strauss,  People  ex  rel.  Lyons  v. .  645 
Streppone  v.  Lennon 626 


PAGE. 

Striker  Y.  Vincent 632 

Strough,  People  ex  rel.,  v.  Bd. 
County  Canvassers  Jefferson 

Co 84 

Stulnng  v.  Met.  L.  Ins.  Co 681 

Supt.  Poor  Go.   Cattaraugus  v. 

Supt.  Poor  Co.  Brie 631 

Swarthout  v.  Banier 499 

Sweeney,  Bowen  v 349 

T. 

Taleott  Y.  Levy 636 

Taylor,     People     ex     reL,    v. 

Forbes 219 

Third  Avenue  B.  B- Co.,  Acker- 
man  y 648 

Tlvompson,  Bennett  v 624 

Thome  v.  French 679 

ThomleyY.  Thomley 668 

TomeY.  Oerlach 636 

Town    Board  of  Town  West- 
chester. H.  B.,  M.  &  F.  B.  B. 

Co.  V 59 

2  own  of  BrooJchuven,  In  re 647 

Toton  of  Cherry   Creek,  Becker 

V 668 

Townsend  v.  Backham 516 

Tozier,  Kirsch  v 390 

Trader^  Nat.  Bank,  Potter  v, . .  668 

Treanor,  Camp  v 649 

Troy  Mfg.  Co.  v.  Star  Knitting 

Co 635 

Trustees  N.  Y.  A  B.  Bridge,  In 

re 640 

TumeyY.  Van  Gelder 632 

Tuthtll  V.  United  L.  Ins.  Asso. ,  671 

u. 

Unglish,  Doyle  v 666 

Union  Milk  Co.,  Smith  v 622 

United  L.   Ins.   Assn.,    TuthiU 

Y 671 

U.  8.  Book  Go.,Contl.;Nat.  Bank 

of  Boston  Y 648 

U.  S.  Trust  Co.  V.  O'Brien 284 

U.  S. Vinegar  Co.  v.  Schlegel.. .  537 
U.  8.  Vinegar  Co.  v.  Spamer. . .  676 


TABLE  OF  CASES  EEPOETED. 


XI 


'  •  PAOB. 

Vacuum  Oil  Co.,  Herhst  ▼ 671 

VanderbiU  EbM  Co,,  Harmon 

V 666 

Van  Odder,  Tumey  ▼ 632 

Van  ZDfi,  People  v 868 

T(mne    In  re  HoUy  Mfg,  Co,y,  639 

Victor  V.  Baver 672 

Village  of   Pelham   Manor  v. 

New  Bochelle  Water  Co 532 

Vincent,  Striker  ▼ 682 

Vlx,  Prendi  v 90 

w. 

Walker  y.  Am.  Gent.  Ins.  Co. 

of  St.  Louis 167 

Wai$hY,  WaUh 662 

WiUerburi^  v.  Waterburjf 625 

Weeks  v.  Esler 874 


Welsh  V.  N.  Y.,  N.  H.  &  H.  R. 

R.  Co.v 411 

Westchester  F,  Ins.  Co.  ofN.  r., 

Eddyy 666 

West  Shore  R.  R.  Co.,  Bisson  v.  126 
West  Side  Electric  L.  <ft  P.  Co., 

Havens  v 632 

WJieelwright,  Lane  v 684 

Williams  v.  Hays 442 

Williams  v.  Lindblom 675 

WiUiamsburgh  City  F.  Ins.  Co., 

Eddyy 656 

WiiUerfidd  v.  Second  Ave.  R.  B. 

Co 680 

Witte  V.  Brooklyn  City  R  B. 

Co 667 

WoodY.  Cornell 668 

Wooley  Y,  Friedlander 626 


TABLE   OF  CASES 

CITED  IN  THE  OPINIONS  REPORTED  IN  THIS  VOLUME. 


A.  PAOB. 

Acker  V.  Leland 109  N.  Y.  11 351 

Adsit  V.  Brady 4Hill,630 165 

Adsit  V.  Butler 87  N.  T.  588 571 

Amy  V.  Supervisors 11  Wall.  136 165 

Astreen  v.  Flanagan 3  Edw.  Ch.  279 217 

Atty.-Genl.  v.  Bank  of  Niagara  . . .  Hopk.  354 268 

Atty.-Genl.  v.  Utica  Ins.  Co 2  Johns.  Ch.  871 268 

Auburn,  etc.,  P.  R.  Co.  v.  Douglass.  9  N.  Y.  444. 610 

Austin  V.  Figueira 7  P&ige,  58 572 

B. 

Baker  v.  Bliss 89  N.  Y.  70 397 

Bakerv.  Drake 53  N.  Y.  211,  220 288 

Bank  Batavia  V.  R  R.  Co 106  N.  Y.  195 563 

Bank  U.  S.  V.  Dandridge 12  \^eat.  70.  79 504,  544 

Barnard  V.  Gantz 140  N.  Y.  255 840 

Barnes  v.  Morgan 8  Hun,  708 571 

Bassett  v.  Granger 100  Mass.  848 129 

Baumler  v.  Ackerman^ 68  Hun,  40 571 

Baxendalev.  E.  Co.  R.  Co 4  C.  B.  (N.  S.)  78 279 

Beales  v.  See 10  Penn.  St.  56 448,  450 

Bell  V.  Merrifidd 109  N.  Y.  202 881 

Birkett  V.  K.I.  Co HON.  Y.  504 421 

Blackler  v.  Webb 2  P.  Wms.  883 181 

Bloomfield,  etc.,  Co.  V.  Calkins....  62  N.  Y.  886 141 

Boothv.F.  &M.  N.Bank 50  N.  Y.  896 436 

Booth  v.Rome,W.&O.T.R.R.  Co.  140N.  Y.267 98,  810 

Booth  V.  Spuy ten  DuyvilR.  M.  Co.  60  N.  Y.  487 452 

Boston&A.  R.  R.  Co  v.  Cary 26  N.  Y.  75 548 

Boydv.  U.  8 116  U.  S.  616 113 

Brackett  V.  Griswold 112  N.  Y.  454 588 

Bradley  V.  Fuller 118  Mass.  239 589 

Branley  V.  S.  E.  R.  Co 12  C.  B.  (N.  S.)74 279 

Brinckerhoflf  V.  Bostwick 105  N.  Y.  567 882,  383 

Brooklyn  St.  Tr.  Co.  v.  Brooklyn. . .  78  N.  Y.  581 72 

Brooks  V,  Curtis 50  N.  Y.  689 807,  808 

Brown  T.  Howe 9  Gray,  84 448 

Brownv.Knapp 79  N.  Y.  186 547 

Brown  v.  Montgomery 20  N.  Y.  287 692,  595 


xiv  TABLE  OF  OASES  CITED. 

PA0X. 

Bruce  V.  Ruler SMan.  &Rjr.  8;  17R  O.L.  290..  593 

Bryan  V.  University  Co 112  N.  T.  382,  386 177 

Bryant  V.  Town  of  Randolph 138  N.  Y.  75 165 

BuUockv.  Babcock 8  Wend.  891 448,  449 

Bunner  V.  Storm 1  Sandf.  Oh.  857 130,  131 

Burrv.  Burr 10  Paige,  20 241 

c. 

Cagwin  v.  Town  of  Hancock 84  N.  T.  632 164 

Caledonia,  etc..  R.  Co.  v.  Helenj- )    ^  ^^^  ^  j^  Cas.  891,  409 ....  440 
burgh ) 

Cameron  v.  N.  Y.  &  Mt.  Vernon )    eg  Hun,  269  489 

W.  Co ) 

Cameron  v.  N.  Y.&Mt.  Vernon)    133  j^.  y.  336 584 

W.Co ) 

Carpenter  V.  Stilwell 11  N.  Y.  61,  71 572 

Cassagne  V.  Marvin 16N.  Y.  S.  R.  827 802 

Charles  River  Bridge  v.  Warren  )    ^^  p^^  g^  ^^^ 

Bridge ) 

Chemung  Canal  Bank  V.  Judson...  8  N.  Y.  254 165 

Chenango  Bridge  Co.  v.  Bingham- )    27  N.  Y.  87. 610 

ton  Bridge  Co ) 

Chesley  V.  Thompson •. 3N.  H.  9 445 

Child  V.  Brace 4  Paige,  809 571 

Claflinv.  Bank,. etc 25  N.  Y.  293 564 

Clark  V.  Miller 64N.  Y.  528 165 

Clarkv.  Phelps 4Cow.  190 164 

Ciarkv.  Skinner 20  Johns. 468 847 

Cogswell  V.  N.  Y.  &N.  H.  R.  R.  Oo.  105  N.  Y.  819 277 

Colev.  Germanialns.  Co 99  N.  Y.  42 504 

Collins  V.  Hoxie 9  Paige.  81 180,  131 

Com.  Bank  V.  KeiflFer. 22  Hun.  334, 108  N.  Y.  242.  252, ..  543 

Comm.  V.  O'Brien 140  Penn.  St.  556 470 

Oonklin  V.  Thompson 29  Barb.  218 448 

Oonoverv.lM.  Co 1  N.  Y.  290. 486 

Conyngham  V.  Duffy 125  N.  Y.  200 571 

Corey  V.Long 12  Abb.  Pr.  (N.  S.)  484 572 

Corn  Ex.  Bank  V.  Blye 101  N.  Y.  803 847 

Cornish  V.  Ins.  Co 74  N.  Y.  295 188,  189 

Counselman  V.  Hitchcock 142  U.  S.  547 228.  229 

Cniigv.RR.Oo 89  N.  Y.  404 140 

Crawford  V.  Lockwood 9  How.  Pr.  547 429 

Cregin  V.  R.  R.  Co 75  N.  Y.  192 402 

Crippen  V.  Hudson 14  N.  Y.  161 571 

Cross  V.  Andrews Cro,  Eliz.  622 448 

Cross  V.Kent 82  Md.  581 448.  449 

Crouch  V.  Gutmann 134N.  Y.  45 160 


TABLE  OF  OASES  OITED.  xv 


PAOB. 


Dwtmouth  College  Oase. 4Wlieat.  518 ,....  609,  611 

Davenportv.  Hanbury 3 Ves.  257 ^30 

Demarest  V.  Flack... 128  N.  Y.  205 642 

DeMeUv.DeMeU 120N.  Y.485 240 

Demings  y.  Supreme  Lodge,  etc. . .  131  N.  Y.  522 548 

Diamond  Match  (3o.  v.  Roeber 106  N.  Y.  478 439.  493 

Dilleyv.Love 61  Md.  608 217 

Dixv.  Briggs 9  Paige,  595 571 

Domv.  Backer 61  N.  Y.  261 165 

Dudley  V.  Cong.  St.  Francjs 138N.  Y.  460 277 

Dugdale  y.  Dugdale 11  Beav.  402 132 

Dunham V.  Trustees,  etc., Rochester.  5  Cpw.  462 66 

Dunlevy  V.  Tallmadge 82  N.  Y.  460 571 

Dwight  y.  Germania  Ins.  Co 108  N.  Y.  841 650 

£. 

aiton  y.  Asptaw^ll 19N.  Y.  119 543 

Eldridgey.  ffiU 2  Johns.  Ch.  281 270 

Embury  y.  Conner 8N.  Y.  5U 26 

Emery  Case 107  Mas^.  172 228 

Engel  y.  Eureka  Club 137  N.  Y.  1^0 310 

BrieR.  Co.  y.  Ramsey 45N.  Y.  637 269 

Etheriugtpn  V.  R  R  Ca 88  N.  Y.  641 421 

Evans  y.  U.  a  L.  103.  Co 64N.  Y.  804 462 

Eyerahedy.L.  *N.  W-  R.  Co h.  R.  (8  Q.  B.  Wy.)185  ...  279.  280 

Byertson  y.  Booth 19  Johns.  486 , 264 

Bz  parte  Bosco.wiCB 84  Ala.  463 228 

Bxparte  Clapper 3Hill.460 164 

F, 

Ferguson  y.  Crawford 70N.  Y.  258 165 

Perrery.  Pyne 81  N.  Y.  284 181 

FitchburgRR.  Co.  y.  Gage 12  Gray,  893 279,  280 

Flanlgwi  Y.  People 86 N.  Y.6/H 864 

Wfan  y.  N.  Y.  C.  *  H.  R  R  R.  Co.  143  N.  Y.  11 187 

Pobesv.RR  Co. 121  N.  Y.  505 140 

Forbeay.Hatafiy 26N.Y.65 486 

Fomrt  V.  Forrest 25  N.  Y.  518 241 

Fnidy.  SchieffeUA 7  Jobw.  Ch.  158. 8P6 

Q. 

Oeery.  Eissam 8£dw.  Ch.  1^. ^171 

Gcery  y.  Geery 63N.  Y.  266 671 

Gtfoidy.  Gorrigan 117  N.  Y.  267 622,  628 

Gfilot  y.  BoMat 4  Martin  (La.),  208 446 


xvi  tJabjlb  or<)Asm  diiis). 

PAO. 

Gl^npy.  Lancaster ftl  Abb.  (N.  0.)d72 888, 

Ododtitle  ▼.  Alker *,•,...,.;.  1  Burr.  188 ..w ;....*,.  Itt 

Ooftfien Bank  y.  State 141  N.  Y.  879...*,  ••^  • ,,  l»4 

Qottld  7.  8tanton......*4>.....'..^  16Conn.  Id ,••«•«••..«.  468 

HaUv.  White ,...>.,•..  106 Mass.  6W ,.,....*^...  8« 

Hardman  v.  Sage ,  124N.  Y.  81. .,.»,. ...,.,.../..  6li 

Harrington  V.  Brown.. .v.... ......  5  Pick.  519 ^.,.,...^  486 

Hart  V.  Mayor,  etc.,  Albany.. ^.v*-. 9  Wend.  571,  68a*..,..,....,...    66 
Hart  V.  Mayor,  etc.,  Albwiy..'......S Paige  Ch.  881....'...'...^.,...  269 

Haictfleld  v.  Roper .,  21  Wend,  615..^ ,•'..,...•..  448 

Hastings  V.  Brooklyn  L.  In«,  Co...  138  N.  Y.  473...... 486 

Hastings  V.  Westchester  F.  Ins.  go.  78  N.  Y.  141 m,  826i 

Hawcs  V.  Oakland •..•-  104  U.  S.  450. ...^...•..  2U 

Hawkins  V.  Glenn 181  U.  8.  8i9  ...'....,..,......  211 

Hawley  v.  Cramer ., 4  Cow.  719 ..., 486 

Hays  V.  Fhcenis  Ins.  Co.. ..... ^ ...  25  J.  & S.  199;  127 N.  Yi  666.. .  462 

Herrin  V.Eaton ,.... 18  Me.  198 , 445 

H^ng;  y.  N.  Y.,  L.  E.  &J,  R. )    105 N.  Y.  840.... 211 

R.  Co ) 

Herzberg  y.  Lasher 6  Mo.  483 845 

HJlls  V.  Parker ^ lil  Mass.  508. .... ; 847 

Holbrook  v.  Harrington 16  Gray,  102.... 129 

Holland  y.  Brown... i40N.  Y.  844 609 

itolmcsy.  Wlllard... '..:...  125N.  Y.  75 486 

Houghkirk y.  R  R  Co 92N.  Y.  219. 421 

Houghton  y.  Swarthout 1  Den.  589 166 

dover  y.  Barkhoof 44N.  Y.  118. .166 

ffiichting  y.  Engel , 17W18.  280 ..448,  444 

Humphrey  y.  Douglass i .  10  Vt.  71 448 

Hiiny.  Cary 82  N.  Y.  65..... 881,  888 

Hutchins y.  Hebbaid :..  84N.  Y.  24. 429 

I- 

In  re  eager ;.......  illN.  Y.844 880 

In  re  Cooper ; 98N.  Y.  507,612 26 

InreEldridge 82N.  Y.  161 680 

In  re  Gilbert  El.  R  R.  Co 70  N.  Y.  867 54 

In  re  Home  P.  S.  P.  Asan 129K.  Y.  288 ..464 

In  re  Howe 112  N.  Y.  100 S80 

In  re  Kings  Co.  El.  R  Co 82N.  Y.  95 258 

InreN.  Y.  ELR  RCo 70  N.  Y.  827,  858 87,    64 

InreN.Y.,  L.  AW.  RR  Co....  98N.  Y.  447,  458 26,    61 

InreN.  P.  &W.  ROo 108N.  Y.  875 72 

In  re  Rooaeydt 148  N.  Y.  120 884 

In  re  Swift:. 187N.  Y.77 880 


TABLE.  OF  CA^EP.  OITEIX  xm 


J-  PAW.' 

JkHnff.  BLmHow 18  Wend.  518 *..  CM 

leaiiiiigST.  Bundall 8T.  R886 448,  4M 

JooesT.  Jo9«8 12aN.  Y.  5W 851 

K. 

KaneT.l^ROo 126N.Y.164 14fr 

Earow Y,  Cont  Ins.  Co 57Wi8.66 458 

Karet  V.  Gane 186N.  T.818 480,  481 

Kellinfer  ▼.  R  R.  Co 50N.  Y.  808 140 

Kenny  V,  People 81  N.  Y.  880 .....864 

Kenyon  V.  K  T.  A;  M.  M.  A.  ABsn.  122  N.  Y.  254 '.  850 

Kidney  ▼.  Stoddard 7Met.  252 59i 

Ki«  V.  Youmans 86N.  Y.  824 28^ 

KJ|Jmerv.N.Y.C.A;H.RRRCo.  100  N.  Y.  8»6 278 

Kirk  V.  Newell 1  T.  R  124 68 

IBtchenv.  Lowery 127  N.  Y.  58 481^ 

Einev.  mine 57  Penn.  St.  120;  64  id.  122....  580 

Kneettle  V.  Newcomb 22  N.  Y.  249 429 

Kiomy.  Schoonmaker 8  Barb.  647 448,  449 

L. 

Ungdon ▼.  Mayor,  etc.,  N.  Y 98N.  Y.  129,  144,., 80 

Iftiiala  V.  Holbrook 4Paige.  170 810 

Xauerv.Dunn 115  N.  Y.  405 150 

Lawrence  V.  Pox 20N.  Y.  268 522 

Lefever  V.  Lefever ,.  80N.  Y.27 594 

Leigh  V.  Norbury 18  Ves.  840 180 

LeightonY.  Harwood Ill  Mass.  67 845 

Leslie  V.  Lorillard HON.  Y.519 486,  489 

Liverpool  S.  Co.  V.  PhcBnix  Ins.  Co.  129  U.  S.  488 458 

Logan  ▼.  U.  S 144 U.  S.  268 470 

Lowell  Manfg.  Co.  v.  Safeguard  i  gg  j^  y  593  825 

P.  Ins.  Co ) 

Lowery  ▼.  Manh.  R  Co 99N.Y.158 180 

L^ch  V.  Johnson 48  N.  Y.  27 ,.  571 

M. 

HoCafferty   y.  Spuyten  Duyvil  I  q^  ]^  y  178  98 

.  R.  R  Co )           "*  . 

McCorkls  V.  Hernnan 117  N.  Y.  297 160 

McNaUy  V.  Phoenix  Ins.  Co 187  N.  Y.  889,  898 76.  164 

McPhBTBonv.  Rollins 107  N.  Y.  816 896,  897,  628 

McRoberts  V.  Bergman"..... 182  N.  Y.  78 ^ 528 

Mandeville  V.  Avery 124  N.  Y.  876 481,  488 

Manhattan  Co.  v.  R  R  Co 189N.  Y.  146 564,  566 

SioKBLs— Vol.  XCVIII.        o 


xTiii  TABLE  OF  OASE&  CITED. 

PlfflL 

Martin  V.  Punk 75N.  T.  184 624 

Martin  v.  KnowUys 8  T.  R.  145 445 

Matter  Curtis l42N.  T.219 iH  834 

Matter  iHay or,  etc..  N.  Y 49  N.  Y.  150 259 

MatterN.Y.  Catholic  Protectory...  77  N.  Y.  842 1«5 

MatterN.  Y.  C.  &H.  R  R.  R.  Co.  64  N.  Y.  60 259 

Matter N.  Y.  &H.  R.  R.  Co rfSN.  Y.12 259 

MatterN.  Y.,  L.  &  W.  R.  Co 102N.  Y.  704;  141  id.  532 259 

Matter  P.  P.  &C.  I.  R.  R.  Co 85  N.  Y.  489. 269 

Matter  Rochester  Water  Com'rs. ...  66  N.  Y.  418.. 617 

Matter To^tsend 39  N.  Y.  175 :... 416 

Matter  Wfclkfet i36N.  Y.  20,  29 165 

Mattifionv.  Tanfleld SBeairan,  181 129,  181 

Mayor,  etc..  N.  Y.  v.  Dry  Dock.  )    ^^  ^       ^^   ^^^  j^  ^  ^^ g^ 

E.  B.  AB.  R.  R.  Co ) 

Mayor,  ett;.,  N.  Y.  v.  Second  Ave.  I  32  n  Y  272  616 

URCo 5 

Mayor    ^c     N    y.   v.   Twenty)    ^S  N.  Y.  811,  819 86 

third  St.  R.  R.Co ) 

Menaicho  V.  Ward 27  Fed.  R.  529 276,  281 

Milhauv.  Sharp 27  N.  Y.  611 615 

Millerv.  L.  I.  R.  R.  Co 71  N.  Y.  880 527 

Minters  V.  People 189111.  868 228 

Mogul  S.  S.  Co.  Y.  McGregor,  Gow  (  ^'^'  ^^  ^'  ^'  ^^^^  544 ;   28  Q. 
^Qq  *  ]     B.  Div.    698;    17   App.   Cas. 

(     26 279,  288 

ifoller  V.  MoUer 115  N.  Y.  466 288' 

Moodyv.Buck lSand.804 .• 446 

Moore  v.  Williams 115  N.  Y.  586 247 

Mooresv.  Bank Ill  U.  S.  156,164 666 

Mooss  V.  Elraendorf 11  Paige,  277 247 

Morain  v.  Devlin 182  Mass.  87 448,  450 

Morse  V.  Crawford 17  Vt.  499 448,  450 

Munnv.  Illinois 94  U.  8.  118 277 

Munsonv.  8.  G.  &  C.  R.  R.  Co....  108  N.  Y.  58 641 

Murphy  V.Harvey 4  Edw.  CTi.  181 180 

Murphy  v.  Jorek 142  N.  Y.  215 474 

N. 

Neai  V.  Gillett 28  Conn.  437... 418,  449 

Neuendorf  V.  Worid  Ins.  Co 69  N.  Y.  889 664 

Newburgh,  etc..  Turnpike  Co.  V.  )    5  johnfi.  Ch.  101 610 

Miller » 

N.  Y.&P.AB.  R.RO0.  V.  Dixon.  114  N.  Y.  80 , 486 

Nichols  V.  Michael 28  N.  Y.  264 594 

Nichols  V.  Pinner 18  N.  Y.  295 694 

North  British  Ins.  Ca  T.Lloyd....  lOExch.  828 591 


TABLE  OF  GASE6  CITED.  xik 


O. 

Oakley  v.  Moftin , 11  N.  f .  25 ^ 453 

Ocean  Bank  v.  Olcott 46N.  Y.  ll^ ' 571 

Ogden  V.  Gibbons 4  Johns.  Oh.  150,160 610 

O'NeiU  V.  R.  It  Co 115  N.  T.  579  .'. 189 

Orphan  Asylum  Y.  McOartee Hopk.  Ch.  4^ 573 

Ostrander  ▼.  Weber 114  K.  Y.  95 277 

P. 

Partington  V.  Atty.-Genl L.  R  (4H.  L.)  100.  122 119 

Patterson  v.  Robinson 116  N.  Y.  198 486 

People  V.  BUven 112  N.  Y.  79 464,  470 

People  V.  Bklyn.,  F.  A  C.  I.  R  Co.  89  N.  Y.  83 70 

Peoplev.Budd 117  N.  Y.  1 277 

People  V.  Chapman 62  Mich.  2&0 464 

People  V.  Dennison 84N.  Y.  273  . . .; 547 

People  V.  DriscoU 107  N.  Y.  414 867 

Peoplev.Fish 125N.Y.136 86tt 

PeopleT.  Goodwin 5N.  Y.  571 164 

People  V.  Greenwall 115  N.  Y.  520 889 

People  ▼.  Hackley 24  N.  Y.  84 228 

People  V.  Kelly 118  N.  Y.  647 867 

Peoplev.Kief 126  N.  Y.  661 470 

Peoplev.  Lyons HON.  Y.  618 367 

People v.McQuade HON.  Y.  306 470 

People  V.  Mdther 4  Wend.  280 228 

Peoplev.  Mills 98N.  Y.  176 865 

Peoples.  O'Brien ill  N.  Y.  1 .*  616 

Peoplev.  Remington 121  N.  Y.  828 264 

People  V.  Rogers 18  N.  Y.  9 864 

Peoplev.  Sharp 107  N.  Y.  427^. 228 

Peoplev.  Wheeler 21  N.  Y.  82 165 

People  ex  rel.  Choate  v.  Barrett. ...  56  Hun,  851;  121 N.  Y.  678 223 

People  ex  rel.  City  Rochester  ▼•  I  so  N.  Y.  553,  561 28 

Brlggs ) 

People  ex  rel.  McConviUv.  Hills...  85N.  Y.  449 28 

People  ex  rel.  Munsell  v.  Court  of  }  .^q^  ^  y  ^^  023 

Oyer  and  Terminer ) 

Pteopleexrel.  Negus  v.  Dwyer 90  N.  Y.  402 223 

People  ex  rel.  Nugent  v.  Pollcej  114  ^  Y.  045,  250 409,  410 

Comrs ' 

Phelps  V.  Nowlen 72N.  Y.  89 282 

Fbelps  V.  People  .." 72  N.  Y.  865 878 

PhumixW.  Co.  v.  Badger a7N.  Y.  298 648 

Pierce  V.  Pierce 71  N.  Y.  154 580 

PtoUettv.  Long 56N.  Y.  200 189 


TABLE  OF  CASES  CITED. 


Porter T.  Smith 107N.  Y.581 565 

Ptortcr  V.  Williams «  N.  T.  142 4Sa 

Power ▼.  VU.  Athens OON.  T.  588 «10 

Pmtt  V,  Fire  Ins.  Co 180  N.Y.  306^316 504 

PwBt.  Soc.  of  Waterloo  V.  R  R.  Oo.  «HiU,  667 141 

Price  V.Brown 101  N.  Y.  W» fSfgt 

Pringle  V.  Woolwoith '. 90  N.  Y.  510 548 

Printz  V.  Cheeney 11  Iowa,  469 338 

Pioprs.    Southbridge    Canal    t.  )    g  Barn.  &  Ad.  798 610 

Wheeley )  . 

Prosens  v.  Mclntyre 5  Barb.  434 317 

P*0uty  V.  Baton 41  Barb.  409 !«► 

Q. 
Queenv.Moflt L.  a(7Q.B.D.)  344 470 

E. 

Bains  V.  Hays 6  Lea  (Tenn.),  803 217 

Rathbunv.  Snow 138  N.  Y.  848 486- 

Real  V.  People 42  N.  Y.  370 873 

Rectory.  Clark 78  N.  Y.  21 ,..,.  165- 

Rehberg  V.  Mayor,  etc \  91  N.  Y.  187,  141 164 

Reining  V.  R  R.  Co 128  N.  Y.  167 140 

Rex  V.  Lyme  Regis 1  Dong.  149 165 

Rochester  Co.  V.  Parker  Co 185  N.  Y.  209,  217 388 

Rocky  M.  N.  Bank  V.  BUss 89  N.  Y.  888. 572 

Roe  V.  Strong 119  N.  Y.  816 687 

Rogters  ▼.  Mayer 59  Miss.  534 217 

Roger8L.&M.  Works  y.  Kdley..  88  N.  Y.  384 364 

Rooty.  L.  LRR,  Co 114N.  Y.  800 278 

Rose y.  Cash:..... 68  Ind.  278. 845 

Rose  y.  Hatch 125^  Y.  428. 502 

Rngglesy.  Chapman 59 N.  Y.  168. 264 

Ryan  V.  N.  Y.  C.  R.  R.  Co 85N.  Y.  210. 189 


Salmon  y.  Gedney 76  N.  Y.  481 555 

Sanford  y.  Sanford 61  Barb.  298 217 

Sargent  y.  p.  4&L.  R.  Corp USMasa.  422 279 

Schlle  v.  Brokhahus. .' SON.  Y.  619 807  . 

Schuehle  y.  Reiman , 86  N.  Y.  270. 269 

Sentenis  y.  Ladew 140  K.  Y.  468.  466 26 

Shapley  y.  Abbott 42  N.  Y.  448 439 

Sheldon  y.  Skinner 4  Wend.  629 445 

Smithy.  Hall 67N.  Y.  48 547 

Smithy.  N.B.  Soc 123  N.  Y.  85. 470 


TABLE  OF  CASES  CITED.  xxi 

toyrth  y.Munroe. WN.  Y.36t 4^ 

^Qbley  y.  CJonner T8N.  Y.  2ia 6W 

8o]Joiyy.  Leaver.......* L.  R.  (9Bq.  C.)a8 873 

Somes y.  White ;.«..«  65Mje.  64ft ..444 

Spftldingy.  Rosa 71N.Y.40 483 

Spies  V.  People. . , 122  Bl.  1.224,28t 470 

State  y.  Comstock 86  Iowa,  265 , 464 

State  y.  Jones 88N..C.  605 464 

Statey.Nowdl 58  N.  H.  814 ....  228 

State  V.  Smelting  Co 106  U  S.  447 429 

State  y.  Sprague 4  R.  I.  257 4 464 

Stein  y.Bienyine  Water  Co 141  U.  8.  67 610,611,  614 

Stephens  V.  Fox SaN.  Y.  818 211 

Stembcrger y.  McGovem 66  N.  Y.  12 247 

Stevens  V.  Ogden 180  N.  Y.  182 150 

Stevenson  v.  Lesley TON.  Y.  512 180 

Stewart  v.  Pattison S  Gill  (Md.),  46 217 

Storm  V.  Wadddl 2  Sand.  Ch.  494 571 

Storyv.N.  Y.BLRRCo 90N.  Y.  122 140 

Swaiiry.Schieflfelln ;..  184  N.  Y.  471.  474 288 

QyiAcnse  Water  Co.  v.  Syracuse...  116N.  Y.  167  ....  610,611,614  615 

T. 

Toed  y.  Morton... 60N.  Y.  506 •...;....  130 

Telephone  Cases ^ 186  U.  S.  6 186 

Telephone  Co.  v.  Tump&e  Co....  186 N.  Y.  898,404 186 

Tes^le  V.  Commonwealths 76  Ya.  892 ;....' 228 

The  William  Bagarley  ..,. 5WaiL406 •V..^....  456 

Third  Ave.  R  R.  Co.  v.  Mayor, )   ^-^  y.  159 269 

Tbomasv.  Merchts'.  Bank^ ;.  9  Paige,  216 919 

Thompson  v.  Burhans. #1  N.  Y.  52 i AM 

Thompson  v.  Burhans 79N.  Y.  98  .;.;.. v.. «..&..;...  527 

Thompson  V.  Simpson 128  N.  Y.  270 509 

Thorp  V.  Hammond 12  Wall.  416 444 

Tiiton  V.  Beecher 59  N.  Y.  176 , .. 556 

TftuS  v.  Turnpike  Co 61  N.  Y.  287 564 

Todev.  QroBB ,    127  N.  Y.  480 489 

TolmanV.  S.  B.  &N.  Y.  RRC6.  92  N.  Y.  868  ....1 556 

Tdrryy.  Black.... 68  N.  Y.  190 504 

TownofMentasv.  Cook 108N.Y.504 277 

Trcmalnev.  Mortimer 128  N.  Y.  1 482 

Trenton  Banking  Co.  v.  Duncan. . .  86  N.  Y.  280 609 

Truscottv.  King 6N.  Y.  147 277 

TuiOey  v.  N.  Am.  Ins.  Co... 26  Wend.  874 76 


xxii  TABLj:  OF  CASES  CITED. 


Underwoodv.  Sutcliffe, 77N.  Y.58 485 

U.  S.  V.Bayer 4DiUon,409. 464 

U.  8.  ▼.  Snyder. 14  Fed.  Rep.  654. 464 

U.  S.  v.WattB lBond,580 lll> 

U.  S.  Y.  Wigglesworth 2  Story,  869. 119 

U.  S.  TruBtCo.  V.N.  Y.,  W.  S.  )    iqI  N  Y  478 a6a 

&BwR.Go > 

Univeraal  Ftohion  Go.  v.  SMiiner..  64 Hun,  298 429 

V. 

Van  Bracklin  V.  Fonda 12  Johns.  468 592 

Van  Brunt  v.  Town  of  Flatbush. . .  128  N.  Y.  50,  55 141 

Vincent  v.  Newhouse 83  N.  Y.  506 181 

Vought V.  Williams 120N.  Y.257..  

Vroomanv.  Turner 69N.  Y.  280 94 

w. 

Wakeman  V.  Wherter,  etc.,  Ck). 101  N.  Y.  206 289 

Waldele  v.  N.  Y.  0.  &  H.  B.  R.  )  95  j^  y  374                               ^c^ 

R.Co )  ' '" 

Ward  V.  Ruckman 86  N.  Y.  86. 45a 

Watertown  Thermometer  Co.  v.  }  gj  -^^^  ^^^                                  ^^ 

Pool > 

Watson  V.  Sutherland 6  Wall.  74 276 

Webb  V.Pierce 1  Curt.  118 444 

Webbv.  R.  R  Co 49N.  Y.  420. ^...  189 

Weeksv.  O'Brien 141  N.  Y.  199. 148 

Wheeler  V.  Lawson 103  N.  Y.  40 482 

Wheeler  V.  Spinola 54  N.  Y.  877 52^ 

Whitev.Hoyt 78  N.  Y.  505 650 

WhittlesejPv.Fiantz 74  N.  Y.  457. 515 

Wilcox  V.  HoweU 44  N.  Y.  898 429 

Wilson  V.  West  Hartlepool  R.  Co. .  2  De  G.,  J.  &  8. 491 441 

Wilson  V.  Mayor,  etc 1  Den.  595,  699 165 

Wlswell  V.  McQowan. Hoflhnan's  Ch.  125 247 

Woodrickv.  Woodrick 141  N.  Y.  457,  462 240 

Woodward  v.  James 115  N.  Y.  846 181 

Wright  V.  Reusens 188N.  Y.  298. 148 

Ziegler  ▼.  Chapin. 126K.  Y.  842, 617 


Oases  Decided 

or  THS 

OOTJET  OF  APPEALS 

OF  THS 

State  of  New  Yokk, 


COMMBI<TCINO   JUMB   8,    18a4« 


Thb  Matob,  Aldesmek  and  Commonalty  op  the  Citt  of 
New  York,  Eespondent,  v.  The  Manhattan  Railwat 
Company,  Appellant. 

Under  the  provision  of  the  act  of  1867  (Chap.  489,  Laws  of  1867)  provid- 
ing "  for  the  construction  of  an  experimental  line  of  railway  in  the- 
counties  of  New  York  and  Westchester,"  which  act  authorized  the  W. 
8.  &  Y.  P.  R.  Co.  to  construct  an  elevated  railroad  on  the  route  therein, 
specified,  and  provides  (%  9)  that  said  company  shall  pay  into  the  city  of 
Kew  York  as  a  compensation  for  the  use  of  its  streets  "  five  per 
cent  of  the  net  income  of  said  railway  "  derived  from  passenger  traffic, 
in  such  manner  as  the  legislature  may  thereafter  direct,  the  city  wa8< 
given  no  power  to  collect  the  specified  percentage  under  then  exist«^ 
ing  general  laws,  and  until  future  legislation  fixing  the  manner  of  pay*^ 
ment  the  company  could  not  be  placed  in  default  for  refusal  to  make- 
payment. 

Mayor,  etc.,  v.  T.  T.  8.  B.  Co.  (118  N.  Y.  811),  distinguished. 

The  act  of  1868  (Chap.  855,  Laws  of  1868)  entitled  "  An  act  supplementary 
to  chapter  489,  Laws  of  1867,  and  to  provide  for  the  collection  and 
application  of  revenue  in  the  county  of  New  York  in  certain  cases,"  is 
invalid  as  it  Is  violative  of  the  provision  of  the  Constitution  (Art.  8, 
§  16)  requiring  that  a  private  or  local  bill  shall  embrace  but  one  subject 
which  shall  be  expressed  in  its  title. 

The  different  parts  of  said  act  are  so  interwoven  and  dependent  one  upon  the 
other,  that  no  portion  thereof  can  be  upheld  after  striking  out  the  balance. 

The  provisions,  therefore,  of  said  act  which  give  direction  as  to  the  manner 
of  payment  of  the  percentage  specified  in  the  act  of  1867,  fall  with  it, 
and  standing  alone,  may  not  be  referred  to  as  the  directions  called  for 
by  said  last-mentioned  act. 

Siokels  —Vol.  XC VIII.        1 


143  1 

77  AD*  32 


2  Mayob,  etc.,  of  New  York  v.  M.  E.  Co.       [June, 

Statement  of  case.  [VoL  148. 

IVTiere,  however,  it  appeared  that  the  corporation  named  In  said  act  of 
1868  availed  itself  of  the  extended  time  given  to  it  by  the  act  in  which 
to  construct  an  experimental  section,  and  after  such  section  had  been 
approved  as  prescribed,  proceeded  to  construct  the  railroad  along 
the  route  provided  for  in  the  act  of  1867,  with  another  form  of  motor, 
however,  than  that  authorized  by  said  act,  as  permitted  by  the  act  of 
1868  (§  1),  and  also  availed  itself  of  the  permission  given  by  said  act  to 
change  its  name  (§  5),  and  executed  the  bond  required  by  it  (§  3) ;  also  that 
all  the  rights,  powers,  privileges  and  franchises  of  said  company  were 
sold  on  foreclosure  of  certain  mortgages  executed  by  it  and  the  N.  Y. 
£.  R.  R.  Co.  became  vested  therewith,  and  continued  the  construction 
and  operation  of  the  road  ;  that  the  original  company  paid  the  five  per 
cent  in  the  mflTnner  prescribed  by  the  act  of  1868,  and  said  N.  Y.  E.  R. 
R.  Co.  after  it  acquired  title  also  paid  the  same  down  to  the  passage  of 
the  act  of  1875  (Chap.  595,  Laws  of  1875),  which  confirmed  it  in  the 
possession  and  enjoyment  of  the  property  purchased,  and  gave  to  it 
certain  other  rights  and  privileges,  and  continued  so  to  do  thereafter 
until  it  leased  the  road  to  defendant,  and  that  defendant  continued  to 
make  payments  of  what  it  claimed  to  be  five  percent  of  the  rental,  down 
to  the  commencement  of  this  action  for  an  accounting,  held,  that  by 
virtue  of  these  various  acts  on  the  part  of  defendant  and  its  predecessors, 
apd  its  acceptance  of  subsequent  legislation  based  on  the  assumed 
validity  of  the  act  of  1868,  there  was  a  waiver  of  the  defense  that  said 
act  was  unconstitutional. 

A  corporation  as  well  as  an  individual  may  waive  a  constitutional  or 
statutory  provision  in  its  favor  or  for  its  protection  where  it  is 
exclusively  a  matter  of  private  right  and  no  consideration  of  public 
morals  are  involved,  and  having  once  done  so  it  cannot  subsequently 
invoke  the  protection  of  the  provision. 

Although  said  constitutional  provision  is  of  a  public  nature,  where 
an  act  violative  thereof  is  passed,  bearing  upon  the  private  rights  of 
individuals  or  corporations,  the  constitutional  provision  becomes  as  to 
them  one  enacted  for  their  benefit,  and  they  may  waive  the  benefit 
thereof  and  consent  to  perform  or  submit  to  the  requirements  of  the  act, 
and  when  once  such  waiver  has  been  made  and  consent  so  given,  and 
the  party  waiving  and  consenting  has  taken  benefits  granted  by  the  act, 
such  party  is  forever  concluded  thereby. 

Under  the  provision  of  the  Rapid  Transit  Act  (§  36,  chap.  606,  Laws  of 
1875).  authorizing  an  elevated  railway  company,  whose  railway  was 
then  in  operation,  to  construct  connections  with  other  railways,  railroad 
depots  or  ferries,  upon  routes  fixed  by  the  commissioners,  upon  com- 
pliance with  "the  requirements  and  conditions  imposed  by  said  com- 
missioners," the  N.  Y.  E.  R.  Co.,  plaintiffs'  lessor,  constructed  an  exten- 
sion of  its  route  on  the  east  side  of  the  city,  known  as  "the  Third 
Avenue  line,"  connecting  with  various  ferries  and  railroads,  upon  routes 
fixed  by  the  commissioners,  and  it  and  defendant  have  since  operated 
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the  same  and  have  paid  what  was  claimed  by  them  to  be  the  per> 
ccntage  upon  the  income  derived  from  the  passenger  traffic  thereon. 
Said  commissionera  exacted  from  the  N.  Y.  £.  R.  Co.,  as  a  condition 
precedent  to  their  laying  out  any  connecting  routes,  an  agreement  and 
consent  to  certain  conditions  imposed  by  them.  Held  (Andrews,  Ch.  J., 
Gray  and  Bartlett,  JJ.,  dissenting),  that  as  to  such  line  no  lia- 
bility to  pay  said  percentage  existed;  that  the  words  of  said  pro- 
vision of  the  Rapid  Transit  Act,  permitting  the  construction  of  the  con- 
necting routes,  "with  all  the  privileges  and  with  like  effect  as  though 
the  same  had  been  a  part  of  the  original  route,"  are  simply  a  grant  of 
power,  upon  conditions  imposed  by  the  commissioners,  and  do  not  carry 
with  them  the  burdens  imposed  as  to  the  original  route;  that  defend- 
ant was  not  estopped  from  denying  liability  because  of  the  payments 
previously  made  by  it,  and  in  the  absence  of  some  statutory  liability, 
such  as  exists  as  to  the  original  route  imder  the  act  of  1867,  it  was  not 
obliged  to  pay  the  percentage  in  future. 

Mayor,  etc,,  v.  7!  T.  8.  B,  Co.  (118  N.  Y.  811),  distinguished. 

Defendant  set  up  as  counterclaims  sums  paid  by  it  as  damages  to 
abutting  owners.  Beld,  that  there  was  no  warranty  in  regard  to  the 
free  use  of  the  streets  as  against  abutting  owners,  and  so  the  counter- 
claims were  not  allowable. 

Also  held,  defendant  was  not  entitled  to  recover  back  the  sums  paid  by  it 
as  percentage ;  that  the  payments  were  voluntary  and  plaintiff  was 
entitled  to  retain  the  same. 

(Argued  February  5,  1804;  decided  June  5,  1894.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  November  6, 1893,  which  denied  a  motion  by  defendant 
for  a  new  trial. 

This  is  an  action  in  the  nature  of  one  for  an  accounting. 
The  plaintifE  demands  judgment  against  the  defendant  that  it 
render  an  account  to  the  plaintiff  of  its  net  income  arising  from 
passenger  traffic  on  its  railroads  since  the  5th  day  of  June, 
1879,  and  that  it  pay  to  the  plaintiff  five  percent  thereon  from 
October  1,  1879,  after  crediting  defendant  with  the  amounts 
of  the  quarterly  payments  actually  made  by  it  since  that  date. 
The  defendant  denies  any  liability  to  pay  any  amount  what- 
ever, and  it  also  sets  up  various  counterclaims  for  which  it 
demands  judgment.  The  controversy  arises  respecting  what 
are  termed  the  Ninth  avenue  and  Greenwich  street  route, 
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and  also  the  Third  avenue  route  of  railroads  operated  by 
defendant  in  the  city  of  New  York.  The  former  is  a  route 
on  the  west  side  of  the  city  and  runs  near  the  borders  of  the 
Hudson  river,  and  extends  from  Battery  place  on  the  south  to 
Fifty-ninth  street  on  the  north.  The  latter,  or  the  Third  ave- 
nue, is  an  east  side  route,  and  the  structure  thereon  was  built 
subsequent  to  that  upon  the  west  side  and  under  a  different 
statute,  and  for  the  purpose  of  forming  a  connecting  route 
.between  the  Ninth  Avenue  and  Greenwich  Street  railroad 
and  other  steam  railways,  or  the  depots  thereof,  or  with  steam 
ferries,  pursuant  to  the  thirty-sixth  section  of  what  is  known 
as  the  Rapid  Transit  Act,  being  chapter  606  of  the  Laws  of 
1875.  The  railroad  that  was  built  upon  the  east  or  Third  ave- 
nue side  of  the  city  and  in  accordance  with  the  routes  laid  out 
for  it  under  the  act  last  cited,  extends  from  a  connecting  point 
with  the  Ninth  avenue  road  at  the  intersection  of  Greenwich 
street  and  Battery  place,  and  thence,  after  connecting  with  the 
South  ferry,  Hamilton  avenue  ferry  and  Staten  Island  ferry, 
proceeds  northerly  through  various  streets  until  it  reachea 
Third  avenue,  and  in  its  progress  through  these  streets  and  along 
that  avenue  towards  its  terminus  at  Harlem  bridge,  it  connects 
with  various  other  ferries  across  the  East  river,  and  also  with 
the  Grand  Central  railroad  station  at  Forty-second  street. 

The  questions  arising  in  the  case  depend  upon  various  stat^ 
utes  relating  to  these  elevated  railroads,  and  as  they  are  fre- 
quently referred  to  both  in  the  arguments  of  counsel  and  in 
the  opinion  of  the  court,  it  is  thought  to  be  matter  of  con- 
venience to  set  them  out  in  this  statement  as  fully  as  may  be 
necessary  to  a  proper  understanding  of  the  ease.  The  first  act 
upon  the  subject  was  passed  April  20,  1866,  and  forms  chap- 
ter 697  of  the  laws  of  that  year.  It  is  an  act  supplementary 
to  what  is  commonly  known  as  the  General  Railroad  Act  of 
1850.  It  is  not  necessary  to  give  the  text  in  full,  it  being  suf- 
ficient to  say  tliat  it  provided  for  the  formation  of  a  railroad 
company  under  the  provisions  of  the  act  of  1850,  and  for  the 
purpose  of  carrying  persons  and  property  by  means  of  a  pro- 
pelling rope  or  cable  attached  to  stationary  power.     The  rate 
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of  fare  was  fixed  at  a  minimam  of  ten  cents,  with  a  right  to 
not  exceeding  five  cents  for  each  mile,  or  any  portion  thereof. 
Under  this  act  of  1866  the  West  Side  and  Yonkers  Patent 
Eailroad  Company  was  duly  incorporated  for  the  purpose  of 
constructing,  maintaining  and  operating  a  railway  for  public 
nse,  and  for  the  transportation  of  persons  and  property  by  the 
'  means  spoken  of  in  the  act.  The  railway  was  to  commence 
at  or  near  the  southerly  extremity  of  the  city  of  New  York, 
and  was  to  extend  thence  northerly,  with  one  or  more 
branches,  parallel  or  lateral  to  the  main  line  through  the  city 
to  the  village  of  Yonkers.  The  articles  of  association  of  this 
company  were  duly  filed  in  the  office  of  the  secretary  of  state 
July  26,  1866.  Nothing  further  had  been  done  under  the 
provisions  of  this  act  when  chapter  489  of  the  Laws  of  1867 
was  passed.  That  act  is  entitled  "An  act  to  provide  for  the 
construction  of  an  experimental  line  of  railway  in  the  counties 
of  New  York  and  Westchester."  The  first  section  of  that  act 
authorized  the  West  Side  and  Yonkers  Patent  Railway  Com- 
pany to  commence  and  proceed  with  the  construction  of  the 
elevated  (so-called)  railway,  in  the  counties  of  New  York  and 
Westchester,  in  the  manner  and  upon  the  route  hereafter 
specified.  The  second  section  provided  that  the  railway 
should  be  operated  exclusively  by  means  of  propelling  cables 
attached  to  stationary  engines  placed  beneath  or  beyond  the 
surface  of  any  street  through  which  such  railway  might  pass, 
and  was  to  be  concealed  from  view,  so  far  as  the  same  might 
be  detrimental  to  ordinary  uses  of  said  street,  and  provision 
was  made  for  the  kind  of  structure  that  was  to  be  built.  The 
third,  fourth  and  fifth  sections  of  that  act  read  as  follows : 

"  §  3.  The  said  West  Side  and  Yonkers  Patent  Railway  Com- 
pany are  hereby  empowered  to  commence  the  construction  of 
an  elevated  railway  as  aforesaid,  at  the  southerly  extremity  of 
Greenwich  street,  near  Battery  place,  in  the  city  of  New  York, 
and  extend  the  same  northerly  along  Greenwich  street  for  a 
distance  of  half  a  mile  in  length.  At  or  near  the  center  of 
the  same  shall  be  placed  a  stationary  engine,  which  shall  be 
constructed  to  operate  a  series  of  two  lengths  of  propelling 
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cable,  extending  about  one-fourth  of  a  mile  northerly,  and  one- 
fourth  of  a  mile  southerly,  and  put  the  same  in  practical  opera- 
tion as  contemplated  by  said  company,  with  a  car  placed  upon 
said  track,  loaded  to  a  weight  equal  to  at  least  three  times  the 
ordinary  weight  of  a  passenger  car  proposed  to  be  used  thereon 
with  its  occupants.  When  the  said  experimental  section  shall 
be  in  readiness  within the  time  hereinafter  men- 
tioned, the  commissioners  hereinafter  mentioned  shall  proceed 
to  inspect  ihe  said  railroad,  its  structures  and  operating 
machinery.  Upon  due  inspection  and  examination  as  aforesaid, 
if  the  said  commissioners  shall  approve  of  the  structure,  plan 
and  operations  of  the  said  elevated  railway,  and  shall  find  that 
the  same  can  be  operated  with  safety  and  dispatch,  then  the 
said  commissioners  shall  Certify  to  such  facts,  and  shall  cause  a 
copy  of  their  certificate  of  approval  to  be  signed  in  duplicate^ 
and  one  copy  sent  to  the  governor  of  the  state,  who,  upon 
approving  the  same,  shall  cause  it  to  be  filed  in  the  office  of  the 
secretary  of  state,  and  a  certified  copy  to  be  transmitted  to 
the  mayor  of  the  city  of  New  York,  and  thereupon  the  said 
West  Side  and  Yonkers  Patent  Railway  Company  shall  be 
authorized  to  extend  the  line  of  said  railway  northerly,  as  here- 
inafter provided.  But  in  case  the  said  commissioners  shall  not 
approve  of  said  railway,  and  its  plan  of  construction  and  opera- 
tion, they  shall,  in  like  manner,  sign  a  certificate  of  the  facts, 
with  an  order  for  the  removal  of  the  said  railway  indorsed 
thereon,  which  shall  be  sent  to  the  governor,  and  when 
approved  by  him,  shall  be  filed  with  the  secretary  of  state^ 
and  a.  certified  copy  sent  to  the  mayor  of  the  city  of  New 
York,  and  thereupon  the  constructing  company  shall  proceed 
immediately  to  remove  the  structure,  and  shall  replace  the 
streets  and  sidewalks  in  the  same  condition  as  before  its  erec- 
tion, and  in  default  of  so  doing  the  corporate  authorities  of 
the  city  of  New  York  may  cause  the  same  to  be  done  at  the 
expense  of  the  said  company. 

"  §  4.  Upon  the  compliance  of  the  West  Side  and  Yonkers 
Patent  Railroad  Company  with  the  requirement  of  the  pre- 
ceding sections  of  this  act,  and  upon  the  filing  of  the  certifi- 


1894.]       Mayor,  etc.,  of  New  York  v,  M.  R.  Co.  ^ 

N.  Y.  Rep.]  Statement  of  case. 

cate  of  tlie  commissioners  approved  as  aforesaid,  in  proof  of 
the  same,  tlio  said  company  is  hereby  authorized  to  extend  its 
line  of  elevated  (so-called)  railway  as  aforesaid,  along  both 
sides  of  Greenwich  street  to  Jf inth  avenue,  and  along  both 
sides  of  Ninth  avenue,  or  streets  west  of  Ninth  avenue  to  the 
Harlem  river. 

"  §  5.  There  shall  be  three  commissioners,  of  whom  two  shall 
be  appointed  by  and  continued  during  the  pleasure  of  the 
governor,  and  one  by  the  Croton  aqueduct  board  of  the  city 
of  New  York,  whoso  duty  it  shall  be  to  cause  the  inspection  of 
said  railway,  and  filing  of  certificates  thereof,  as  hereinafter 
mentioned,  and  who  shall  have  power,  in  case  of  the  extension 
of  the  line  of  railway,  as  specified,  to  authorize  the  constructing 
company  to  remove  any  obstnictions  which  may  exist  along  its 
route,  and  to  direct  as  to  the  removal  and  replacement  of 
awning  frames,  signs  and  other  local  objects,  heretofore 
permitted  in  the  streets  along  which  such  railway  is  to  pajss. 
They  may  designate  the  point  at  which  staircases  may  be 
erected  for  public  access  in  the  streets,  to  such  railway,  and 
where  "turn-outs"  and  connecting  tracks  between  the  two 
tracks  along  the  street  may  be  erected.  The  said  commission- 
ers may  also  limit  the  speed  to  a  maximum  rate  compatible  with 
public  safety,  at  which  cars  may  be  propelled  upon  said  railway 
and  may  prohibit  the  erection  of  any  structure  in  the  public 
streets  by  said  constructing  company,  which  shall  be  unsafe  or 
unauthorized  by  this  act.  Their  compensation  shall  be  paid 
by  said  company,  at  the  rate  of  ten  dollars  per  each  day  of 
such  official  service,  as  sworn  to  by  them,  and  approved  by 
the  governor.  A  majority  of  said  commissioners  shall  be 
competent  to  act  in  all  cases." 

The  sixtli  section  is  not  important.  The  seventh,  eighth, 
ninth,  tenth  and  eleventh  sections  read  as  follows : 

"  §  7.  It  shall  be  lawful  for  said  constructing  company  to 
rent,  purchase,  or  acquire,  such  buildings  or  parts  thereof  as 
may  be  convenient  for  the  stations  or  depots  for  public  access 
to  the  contemplated  railway,  and  to  hold  such  real  estate  and 
personal  property  as  may  be  deemed  desirable  in  the  location 
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of  the  aforesaid  route  and  prosecution  of  the  business  con- 
nected with  such  railway,  but  shall  be  subject  to  the  liabilities 
and  enjoy  the  privileges  mentioned  in  the  acts  before  men- 
tioned, granting  corporative  powers  not  inconsistent  with  the 
provisions  of  this  act,  and  any  private  property  used  or 
Acquired,  shall  be  compensated  for  by  said  company  under 
provisions  of  existing  laws,  authorizing  the  formation  of  rail- 
road  companies,  and  the  acquisition  of  rights  of  way  therefor. 
The  said  company  may  connect  with  its  track  upon  the 
northern  side  of  the  Harlem  river  by  means  of  a  steam  ferry 
or  otherwise,  in  such  manner  as  the  commissioners  aforesaid 
may  approve. 

"  §  8.  The  said  company  shall  be  authorized  to  demand  and 
receive  from  each  passenger  within  the  limits  of  the  city  of 
New  York,  rates  of  fare  not  exceeding  for  any  distance  less 
than  two  miles,  five  cents ;  for  every  mile  or  fractional  part 
of  a  mile  in  addition  thereto,  one  cent.  Provided,  that  when 
said  railway  is  completed  and  in  operation  between  Battery 
place  and  the  vicinity  of  the  Harlem  river,  the  said  company 
may,  at  its  option,  adopt  a  uniform  rate  not  exceeding  ten 
cents  for  all  distances  upon  Manhattan  Island,  and  may  also 
collect  said  last-named  rate  for  a  period  of  five  years  from  and 
after  the  passage  of  this  act. 

"  §  9.  The  said  company  shall  pay  a  sum  of  five  per  cent  of 
the  net  income  of  said  railway  from  passenger  traffic  upon 
Manhattan  Island,  as  aforesaid,  into  the  treasury  of  the  city  of 
New  York,  in  such  manner  as  the  legislature  may  hereafter 
■direct,  as  a  compensation  to  the  corporation  thereof,  for  the 
use  of  the  streets  thereof. 

"  §  10.  The  said  company  shall  construct  the  experimental 
section  herein  mentioned  within  one  year  from  the  passage  of 
this  act  (legal  delays  excepted),  and  shall  complete  the  exten- 
sion thereof  as  authorized  herein,  so  far  as  comprised  in  the 
limits  of  the  city  of  New  York,  within  five  years  thereafter. 

"  §  11.  The  said  company  shall  be  liable  for,  and  shall  pay  all 
damages  which  may  result  to  private  property,  or  the  owners 
thereof,  by  reason  of  the  construction  of  said  road,  and  before 
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entering  upon  the  construction  of  said  road  beyond  the  said 
-experimental  section  of  one-half  mile,  the  said  company  shall 
file  with  the  comptroller  of  the  state  of  New  York,  their  bond^ 
with  BuflScient  surety,  to  be  approved  by  the  governor,  in  the 
penal  sum  of  five  hundred  thousand  dollars,  conditioned  for 
tlie  payment  of  all  such  damages  as  may  result  from  the  con- 
struction of  such  road,  and  for  the  removal  of  said  railway 
in  the  event  that  the  aforesaid  commissioners  shall  so  direct, 
provided  that  all  applications  for  injunctions  in  any  matter 
relating  to  said  railway  shall  be  made  only  to  the  Supreme 
Oourt  of  this  state." 

The  company  did  not  comply  with  section  10  of  the  act  of 
1867,  by  finishing  the  construction  of  the  experimental  section 
mentioned  in  that  act,  within  one  year  from  its  passage.     Then, 
by  chapter  855  of  the  Laws  of  1868,  it  was  enacted  as  follows : 
**  An  act  supplementary  to  chapter  489  of  the  Law^s  op 
1868,  and  to  provide  for  the  collection  and  applica- 
TION  OF   REVENUE   IN   THE   COUNTY   OF    NeW    YoRK,    IN    CER- 
TAIN cases. 

"  Passed  June  3,  1868. 

'*  The  People  of  the  State  of  New  York^  represented  in 
Senate  and  Assemhly^  do  enact  as  follows  : 

*'  Section  1.  Tlie  time  in  which  the  constructing  company 
referred  to  in  section  10  of  chapter  489  of  the  Laws  of  1867, 
entitled  an  *  Act  to  provide  for  the  construction  of  an  experi- 
mental line  of  railway  in  the  counties  of  New  York  and 
Westchester,'  passed  April  22,  1867,  to  which  this  act  is  sup- 
plementary, is  limited  to  construct  the  experimental  section 
and  extension  thereof,  is  in  addition  to  the  exceptions  named, 
hereby  extended  six  months,  and  it  shall  be  lawful  for  experi- 
ments to  be  made,  and  different  forms  of  application  of  the 
propelling  cable,  or  other  motor  upon  such  railway,  and  for 
the  constructing  company  to  adopt  such  form  of  motor  as  the 
commissioners  shall,  after  due  experiment,  recommend  or 
approve ;  and,  also,  to  erect  such  necessary  boiler  flues  on  the 
line  of  railway,  as  shall  be  approved  by  the  commissioners 
aforesaid. 
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"  §  2.  In  pursuance  of  section  nine  of  the  act  aforesaid,  it  is 
hereby  directed  that  the  said  construction  company,  or  its  suc- 
cessors, shall,  in  the  month  of  January  in  each  year,  and 
quarter-annually  thereafter,  pay  to  the  comptroller  of  the  city 
of  New  York,  five  per  cent  of  its  net  income,  for  the  purpose 
of  being  expended  in  the  improvement  of  the  condition  or 
appearance  of  the  streets,  or  parts  of  streets  or  avenues,  or 
places  through  which  said  railway  shall  be  constructed ;  hy 
preserving  or  transplanting  shade  trees,  or  by  other  embellish- 
ments or  improvements  of  awnings  and  sidewalk  structures- 
which  may  tend  to  render  the  general  condition  and  appear- 
ance of  the  streets  aforesaid  satisfactory  to  the  citizens  dwell- 
ing in  or  frequenting  the  same.  To  this  end  the  commissioners, 
aforesaid  shall  have  power  to  expend  revenues  received  from 
the  specified  percentage  in  such  manner  as  they  shall  deem 
best  to  promote  the  object  aforesaid,  subject  to  the  oflScial 
approval  of  the  mayor  of  the  city  of  New  York.  The  comp- 
troller of  said  city  is  hereby  directed  to  keep  said  revenue  dis- 
tinct and  apart  from  all  other  funds ;  and  to  pay  out  of  it 
warrants  when  signed  by  the  commissioners,  and  accompanied 
by  vouchers  for  the  expenditures  indorsed  as  approved  by  the 
mayor ;  and  the  vouchers  for  the  compensation  of  the  com- 
missioners, when  approved  by  the  governor,  shall  also  be  paid 
from  the  same  fund  in  like  manner.  The  vouchers  aforesaid 
shall  be  filed  and  remain  open  to  public  inspection,  the  same 
as  if  for  other  public  expenditures. 

"  §  3.  It  shall  be  the  duty  of  the  constructing  company 
aforesaid,  before  opening  its  railway  to  public  use,  to  file  with 
the  comptroller  of  the  city  of  New  York,  in  form  to  be- 
approved  by  the  mayor  of  the  city  of  New  York,  its  bond  in 
the  penal  sum  of  $100,000,  conditioned  upon  the  true  and  faith- 
ful payment  of  the  revenue,  in  amount  and  manner  specified  in 
the  preceding  section,  and  the  payment  thereof  shall  be  the- 
legal  compensation  in  full  for  the  use  and  occupancy  of  the 
streets  by  said  railway  as  provided  by  law,  and  shall  constitute 
an  agreement  in  the  nature  of  a  contract  between  said  city  and 
constructing  company,  entitling  the  latter  or  its  successors  to- 
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the  privileges  and  rates  of  fare  heretofore  or  herein  legalized, 
which  shall  not  be  changed  without  the  mutual  consent  of  the 
parties  thereto  as  aforesaid ;  and  the  mayor,  in  behalf  of  said 
city,  may,  in  case  of  any  default  m  payment  as  aforesaid,  sue 
for  and  collect  at  law  any  arrearages  in  such  payment,  and  the 
claims  of  tlie  city  therefor  shall  constitute  a  lien  on  the  railway 
of  said  company,  having  priority  over  all  others.  Provided^ 
That  it  shall  not  be  lawful  for  the  corporate  or  other  authori- 
ties to  authorize  or  permit  any  structures  or  thing  which,  by 
crossing  or  overhanging  the  track  of  such  elevated  railway  or 
otherwise,  shall  impede  or  endanger  its  use  for  its  public 
transit  purposes. 

'•'  §  4.  The  compensation  mentioned  in  the  preceding  sec- 
tion shall  be  considered  as  covering  all  claims  for  removal  of 
obstruction  or  structures  found  upon  the  street  line  of  said 
railway,  owned  by  companies  or  individuals,  and  where  awn- 
ings or  other  structures  are  thus  removed,  they  shall  be 
replaced  only  on  permit  of  the  commissionere,  under  such  gen- 
eral rules  and  regulations  as  they  shall  adopt  in  the  plans  for 
improving  the  condition  or  appearance  of  the  streets  as  afore- 
said ;  provided  that  where  vaults  have  been  placed  beneath 
the  surface  of  the  streets  by  owners  of  adjoining  property, 
under  permit  of  corporate  authorities,  and  the  payment  of  a 
consideration  to  the  city  for  such  privilege,  in  such  cases  and 
not  otherwise,  the  constructing  company  shall  pay  the  actual 
cost  of  the  improvements  made  as  aforesaid,  before  occu- 
pancy, or  in  pro  rata  proportion  for  any  part  thereof ;  ])ro- 
vided,  also,  that  injunctions  issuable  against  said  company 
under  provisions  of  section  11  of  the  act  aforesaid  shall  be 
upon  notice,  and  preliminary  hearing  in  legal  form  and  not 
otherwise. 

"  §  5.  The  said  "West  Side  and  Yonkers  Patent  Railway 
Company  may,  before  further  extensions,  or  the  issuance  of 
its  stock  or  securities,  file  supplementary  articles  of  associa- 
tion in  the  office  of  the  secretary  of  state,  for  the  purpose  of 
amending  its  corporate  name,  or  title,  and  it  shall  be  known 
by  the  amended  name,   or  title,   stated   in  supplementary 
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articles  aforesaid,  when  signed  by  a  majority  of  the  original 
-corporators  and  attested  by  the  signatures  of  its  president  and 
jsecretary,  under  its  corporate  seal,  without  prejudice  to  its 
rights,  franchises  or  contracts,  to  the  same  effect,  as  if  the 
amended  name  had  been  adopted  in  the  original  articles,  and 
referred  to  by  law. 

"§6.  The  legislature  may,  at  any  time,  alter,  modify  or 
repeal  this  act. 

"  §  7.  This  act  shall  take  effect  immediately." 

The  commissioners  provided  by  section  5  of  the  Laws  of 

1867,  to  l>e  appointed  by  the  governor  and  the  Croton  aque- 
duct board  of  the  city  of  New  York,  had  been  duly 
appointed,  and  in  1868  had  inspected  and  examined  the 
-experimental  line  of  railway  as  authorized  by  the  act  of  1867 
and  made  their  certificate  in  writing  that  they  approved  of 
the  structure,  plan  and  operation  of  the  railroad.  This  cer- 
tificate was  approved  by  Jhe  governor  on  the  2d  of  July, 

1868,  and  filed  in  the  office  of  the  secretary  of  state.  This 
experimental  line  was  then  proceeded  with  and  its  construc- 
tion extended  north  through  Greenwich  street  and  Ninth 
avenue  to  Thirtieth  street,  where  it  connected  with  the  Hud- 
son River  railroad,  and  no  further  construction  was  pro- 
ceeded with  thereafter  for  nearly  ten  years. 

The  New  York  Elevated  Railroad  Company,  having  been 
incorporated  under  the  General  Railroad  Act  of  1860,  for  the 
purpose  of  constructing  and  operating  a  railroad  from  the 
Battery  in  the  city  of  New  York,  upon  a  line  through  the 
westerly  part  of  the  city  to  Westchester  county,  purchased,  on 
the  foreclosure  and  sale  of  the  property  of  the  West  Side 
Company  above  mentioned,  all  the  rights,  powers,  privileges 
and  franchises  which  had  belonged  to  and  were  vested  in  and 
held  and  enjoyed  by  that  company,  and  more  particularly 
specified  in  the  judgments  of  foreclosure  entered  in  New 
York  on  the  22d  of  Augnst  and  8th  of  September,  1871, 
respectively.  The  conveyances  and  transfers  were  duly  made 
pursuant  to  the  judgment  of  sale  to  the  New  York  EleVated 


1894.]       Mayor,  etc.,  op  New  York  v.  M.  R.  Co.  1$ 

N.  T.  Rep.]  Statement  of  case. 

Railroad  Company.  Soon  after  this  sale  the  company  com- 
menced to  operate  the  raiboad  from  Battery  place  along 
Greenwich  street  and  Ninth  avenue  to  Thirtieth  street,  and  it 
was  operating  such  road  under  and  by  virtue  of  these  trans- 
fers of  the  rights,  property  and  franchises  of  the  old  West 
Side  road  to  it,  when  the  two  acts  of  June  17  and  June  18^ 
1875,  were  passed. 

Chapter  595  of  the  Laws  of  1875,  passed  June  seven- 
teenth, is  as  follows : 

**An  aot  to  authorize  and  require  the  New  York  Elevatei> 
Railroad  Company  to  contii^ue  and  complete  its  rail- 
road IN  THE  city  of  NeW  YoRK,  AND  TO  REGULATE  THE  OON* 
STRUOnON,  OPERATION  AND  MANAGEMENT  THEREON. 

"  Passed  June  17,  1876. 
"  ITie  People  of  the  State  of  New  Yorkj  represented  in 
Senate  and  Aasemhly^  do  enact  as  follows : 

"  Section  1.  The  New  York  Elevated  Railroad  Company, 
organized,  incorporated  and  existing  under  and  by  virtue  of 
the  provisions  of  an  act  of  the  legislature  of  this  state,  entitled 
*An  act  to  authorize  the  formation  of  railroad  corporations^ 
and  to  regulate  the  same,'  passed  April  second,  eighteen  hun- 
dred and  fifty,  and  the  laws  amendatory,  and  in  addition 
thereto,  having  acquired  by  purchase  under  mortgage  fore- 
closure and  sale,  and  other  transfer,  all  the  rights,  powers, 
privileges,  and  franchises,  which  were  conferred  upon  '  The 
West  Side  and  Yonkers  Patent  Railway  Company,'  in  and 
by  an  act  of  the  legislature  of  the  state,  entitled  *An  act  to 
provide  for  the  construction  of  an  experimental  line  of  rail- 
way, in  the  counties  of  New  York  and  Westchester,'  passed 
April  twenty-second,  eighteen  hundred  and  sixty-seven ;  and 
in  and  by  an  act  entitled  'An  act  supplementary  to  chapter 
four  hundred  and  eighty-nine  of  the  laws  of  eighteen  hundred 
and  sixty-seven,  and  to  provide  for  the  collection  of  revenue 
in  the  county  of  New  York,  in  certain  cases,'  passed  June 
third,  eighteen  hundred  and  sixty-eight,  is  hereby  confirmed 
in  the  possession  and  enjoyment  of  the  said  rights,  powers, 
privileges,  and  franchises,  as  fully  and  at  large  as  they  were  so 
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granted,  in  and  by  the  acts  aforesaid,  to  the  said  '  West  Side 
and  Yonkers  Patent  Railway  Company,'  provided  always  that 
nothing  herein  contained  shall  impair  any  legal  or  equitable 
rights  or  remedies  remaining  in  said  West  Side  and  Yonkers 
Patent  Railway  Company,  or  any  stockholder,  or  creditor 
thereof. 

"  §  2.  The  said  New  York  Elevated  Railroad  Company  is 
hereby  authorized  and  required  to  construct  and  complete  at 
least  one  track,  with  turn-outs,  and  side  tracks,  of  its  elevated 
raUroads,  at  any  time  witliin  five  years  after  the  passage  of  this 
act  (unless  delayed  by  legal  proceedmgs  or  some  authority 
beyond  the  control  of  the  company),  along  and  over  the  streets 
and  places  specified  and  permitted  in  the  aforementioned  acts 
in  the  mode,  manner  and  form  prescribed  by  said  acts,  except 
as  herein  otherwise  provided. 

"  §  3.  The  commissioners  appointed  under  and  by  virtue  of 
the  provisions  of  the  aforesaid  'An  act  to  provide  for  the  con- 
struction of  an  experimental  line  of  railway  in  the  counties 
of  New  York  and  Westchester,'  are  hereby  continued  with 
the  same  authority,  poVers  and  duties  in  respect  to  the  said 
New  York  Elevated  Railroad  Company  as  are  in,  and  by  said 
acts  hereinbefore  mentioned,  conferred  upon  them  in  respect 
to  the  said  '  West  Side  and  Yonkers  Patent  Railway  Com- 
pany.' All  vacancies  occurring  in  said  commission  by  death, 
resignation  or  otherwise,  shall  be  filled  by  the  governor.  The 
compensation  of  the  commissioners  shall  be  ten  dollars  each, 
for  each  day's  service,  to  be  paid  by  said  company  on  proper 
vouchers  rendered. 

"  §  4.  The  said  New  York  Elevated  Railroad  Company  may 
make  and  adopt  such  alterations  and  improvements  in  the 
structure,  rolling  stock,  motor  power  and  its  application,  and 
in  the  position,  grade,  elevation  and  depression  of  the  tracks 
and  the  mode  of  securing  and  strengthening  its  said  railroads, 
sideways,  crossings,  stations  and  turn-outs  as  the  said  commis- 
sioners, or  a  majority  of  them,  may  authorize  or  approve ; 
except  that  on  places  south  of  Ninety-ninth  street  the  track 
shall  not  be  less  than  fourteen  feet  above  the  surface  of  the 
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street.  And  the  location  of  the  lines  or  routes  not  specifically 
located  by  law,  and  the  position  and  construction  of  the  tracks, 
side  tracks,  turn-outs,  stations  atid  other  structures  which  said 
company  is  or  may  be  authorized  by  law  to  construct,  may  be 
such  as  said  company  may  adopt  and  the  said  commissioners 
approve. 

"  §  5.  In  and  through  that  section  of  the  city  of  New  York, 
where,  by  the  provisions  of  section  four  of  the  aforesaid  act 
(chapter  four  hundred  and  eighty-nine  of  the  laws  of  eighteen 
hundred  and  sixty-seven),  the  said  railroad  company  is  author- 
ized to  locate  its  roadways,  tracks,  stations,  turn-outs  and 
crossings  '  along  Ninth  avenue  or  streets  west  thereof,'  the 
particular  location,  form  and  structure  and  number  of  tracks 
and  grades,  elevations  and  depression  thereof,  may  be  such  as 
the  commissioners  aforesaid,  or  a  majority  of  them,  shall 
designate  and  approve. 

"§6.  The  said  company  may  demand  and  receive  from 
each  passenger  on  its  railroad,  not  exceeding  ten  cents  for  any 
distance  of  five  miles  or  less,  and  with  the  assent  required  by 
section  three  of  chapter  eight  hundred  and  fifty-five  of  the 
laws  of  eighteen  hundred  and  sixty-eight  not  exceeding  two 
cents  for  each  additional  mile  or  fractional  part  thereof. 

"  §  7.  This  act  shall  not  be  so  construed  as  to  authorize  the 
building  or  extension  of  their  said  road  through,  along  or  upon 
any  streets  or  avenues,  except  along  Greenwich  street  to  Ninth 
avenue,  and  along  Ninth  avenue  or  streets  west  of  Ninth 
avenue  to  the  Harlem  river,  as  authorized  by  section  four  of 
chapter  four  hundred  and  eighty-nine  of  the  laws  of  eighteen 
hundred  and  sixty-seven. 

"  §  8.  The  said  company  shall  construct  and  complete  one 
track  with  sidings  and  turn-outs  of  its  railway  along  its  estab- 
lished route  as  far  north  as  Central  Park,  within  eighteen 
months  from  the  passage  of  this  act,  necessary  and  unavoidable 
delays  from  the  pending  of  legal  proceedings  excepted. 

"  §  9.  All  acts  tod  parts  of  acts  inconsistent  with  this  act 
are  hereby  repealed. 

"  §  10.  This  act  shall  take  effect  immediately." 
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The  other  act  is  chapter  606  of  the  Laws  of  1875,  and  i& 
what  is  tenned  the  General  Kipid  Transit  Act.  Those  pro- 
visions which  are  regarded  as  material  are  referred  to  in  the 
opinion,  and  it  is  not  neceslary  to  here  set  them  out. 

Other  facts  appear  in  the  opinion. 

John  F.  DUloTh  and  Julien  T,  Da/oies  for  appellant.  No- 
liability  to  plaintiff  has  ever  been  imposed  upon  the  defend- 
ant, because  the  act  of  1867  is,  by  its  terms,  inoperative,  in 
the  absence  of  further  legislation,  and  because  the  act  of  1868 
is  plainly  unconstitutional.  {Ode  v.  M.  H.  li.  Co,^  56  Hun,. 
199.)  The  learned  trial  judge  erred  in  holding  that  the  act  of 
1867  imposed  an  immediate  enforcible  liability  upon  the  com- 
pany to  pay  a  percentage  to  the  city.  (Endlich  on  Interp. 
Stat.  §§  23,  29,  72,  499 ;  People  v.  mils,  35  N.  Y. 
449  ;  Tingtte  v.  Village  of  PortchesteVy  101  id.  294 ;  People 
V.  BriggSy  50  id.  553,  561 ;  Astor  v.  A.  R.  Co,y 
113  id.  93;  In  re  N.  Y.  E,  R.  R.  Co,,  70  id.  327;. 
Cooley  on  Const.  Lim.  [5th  ed.]  178,  212-214 ;  Warren  v. 
Mayor,  etc,,  2  Gray,  84 ;  Hvher  v.  People,  49  K  Y.  132 ;. 
Johnston  V.  Spicer,  107  id.  185 ;  People  v.  WhiUock,  92  id. 
191.)  The  learned  trial  judge  erred  in  construing  the  9tL 
section  of  the  act  of  1867  and  the  last  clause  of  section  36  of 
the  Rapid  Transit  Act  of  1875  liberally  in  favor  of  the  city,, 
and  with  artificial  strictness  against  the  defendant.  {8,  R.  T. 
Co,  V.  Mayor,  etc.,  128  N.  Y.  510 ;  C  R.  Bridge  v.  W. 
Bridge,  11  Pet.  420;  O.,  etc,,  Co.  v.  Deholt,  16  How.  [U.  S.J 
416,  435 ;  D.,  etc.,  R.  R.  Co.  v.  Litchfield,  23  id.  66,  88.)- 
If  the  defendant  is  liable  at  all,  it  is  only  for  five  per  cent  of 
the  net  income  of  those  railways  which  were  authorized  and 
built  under  the  act  of  1867.  The  new  franchise  for  the  Third 
Avenue  line  conferred  by  the  Rapid  Transit  Act  through  the 
action  of  the  mayor's  commissioners  was  a  fresh  grant  by 
legislative  authority  and  did  not  subject  that  line  to  the  liabil- 
ities which  the  act  of  1867  imposed  upon  the  Greenwich* 
Street  or  Ninth  Avenue  line.  {In  re  N.  Y.  E.  R.  Co.,  70  N. 
Y.  337 ;  8.  A,  R,  Co  v.  O.  R.  Co.,  3  Abb.  [N.  C]  387.)   The. 
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last  clause  of  section  36,  cliapter  606,  Laws  of  1875,  is  vio- 
lative of  section  17  of  article  III  of  the  State  Constitution,' 
and  is,  therefore,  wholly  invalid.  {People  v.  Ilayty  7  Hun, 
69 ;  People  v.  Banha^  67  N.  Y.  575.)  Any  liability  upon  the 
New  York  Company  to  pay  on  its  Third  Avenue  line  five  per 
cent  under  the  acts  of  1867  or  1868,  or  June  17, 1875,  is  incon- 
sistent with  the  terms  and  conditions  under  which  the  board 
of  rapid  transit  commissioners  authorized  the  construction  of 
the  Third  Avenue  line,  and  with  the  consent  of  the  city 
thereto.  {In  re  N.  Y,  E,  R,  B,  Co.,  70  N.  Y.  352.)  Even 
if  the  defendant's  liability  covers  the  Third  Avenue  line  also, 
there  has  been  full  payment,  and  a  judgment  for  an  account- 
ing must  be  denied.  (Cook  on  Stock  &  Stockholders 
[3d  ed.],  §  546;  Van  Dych  v.  McQuade,  86  N.  Y. 
38,  47;  Williams  v.  W.  U,  T,  Co.,  93  id.  162,. 
191;  Phillips  v.  B.  B.  B.  Co.,  138  Mass.  122;  94  U. 
S.  505;  ^^.  Y.,  etc.,  B.  B.  Co.  v.  NickaU,  119  id. 
302;  People  v.  Suprs.,  4  Hill,  20, '23.)  The  recently  con- 
summated merger  of  the  New  York  and  Manhattan  compa- 
nies has  no  bearing  upon  the  issues  in  this  case.  {Tomlinson 
V.  Branch,  15  "Wall.  460 ;  C.  B.  B.  cfe  B.  Co.  v.  StaU  of 
Georgia,  92  U.  S.  665 ;  C.  cfe  0.  B.  Co.  v.  Virginia,  94  id. 
*l\% ',  Tennessee  y.Whitworth,  117  id.  139;  Fisher  y^  N.  Y. 
C.  B.  B.  Co.,  46  N.  Y.  644.)  There  has  been  a  complete 
failure  of  consideration  for  the  contract  under  which  alone 
defendant  could  be  required  to  make  these  payments  if  the 
act  of  1868  is  valid.  {Powers  v.  JH.  B.  Co.,  120  N.  Y.  178 ; 
Ode  V.  M.  B.  Co.,  56  Hun,  199.)  The  defendant  should  have 
judgment  against  the  plaintiff  upon  one  or  more  of  its  counter- 
claims. {Taylor  v.  Mar/or,  etc.,  82  N.  Y.  10 ;  Powers  v.  M. 
B.  Co.,  120  id.  178;  Xane  v.  iV".  Y.  B.  B.  Co.,  125  id.  164; 
Stone  V.  Frost,  61  id.  014 ;  1  Spence  Eq.  632,  633 ;  Bisp.  Eq. 
'§§  185-188 ;  In  re  S.  L.  Ass.  Co.,  2  J.  &  H.  408 ;  L.  K.  [9 
Ch.  App.]  609  ;  Daniel  v.  Sinclair,  L.  K.  [6  App.  Cas.]  190 ; 
Story's  Eq.  Juris.  §  212a ;  Cooper  v.  Philhs,  L.  R.  [2  H.  L.] 
149  ;  17  Ir.  Ch.  79 ;  Stone  v.  Godfrey,  2  DeG.,  M.  &  G.  76.) 
The  remedy  of  the  city  is  at  law  and  not  in  equity.  This  point 
SlOKELS  — YOL.  XC  VIII.  3 
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is  supported  by  the  express  language  of  the  very  section  of 
the  act  of  1868  which,  if  constitutional,  is  the  basis  of  tliis 
action.     (Laws  of  1868,  chap.  855,  §  3.) 

David  J,  Dean  for  respondents.  The  charter  obligations 
and  duties  of  the  New  York  Elevated  Kailroad  Company, 
which  the  defendant  has  assumed,  and  is  in  law  bound  to  dis- 
charge, included  the  payment  to  the  plaintiff  of  five  per  cent 
of  net  income  as  claimed  in  the  complaint  of  botli  the  Third 
and  Ninth  Avenue  lines.  This  is  true  as  to  the  Ninth  Avenue 
route  of  railway  by  reason  of  the  charter  rights  and  powers 
and  charter  obligations  and  duties  relating  thereto.  {Taggart 
V.  Murray^  53  N.  Y.  233 ;  People  ex  rel.  Mason  v.  McGlame^ 
99  id.  89  ;  Bell  v.  Mayor,  105  id.  139 ;  Mayor  v.  T.  A.  B. 
Co,,  16  N.  Y.  S.  E.  122 ;  Walter  v.  Newbach,  47  Hun,  166 ; 
114  N.  Y.  36 ;  People  ex  rel.  v.  Lacomhe,  99  id.  43  ;  Mayor, 
etc.,  V.  D,  D,,  etc.,  B.  B.  Co.,  47  Hun,  199 ;  112  N.  Y.  141 ; 
Mayor,  etc.,  v.  B.,  etc.,  B.  B.  Co.,  97  id.  275 ;  Mayor  v.  E. 

A.  B.  B.  Co.,  43  Hun,  618 ;  Mayor  v.  T.  T.  S.  B.  B.  Co., 
113  N.  Y.  311  ;  T.  Co.  v.  Illinois,  96  U.  S.  63;  C  M.  Co. 
V.  State,  144  id.  550.)  Defendant  is  estopped  from  claiming 
that  tlie  act  of  1867  never  became  operative.  (McKeen  v. 
Delancy,  5  Cranch  [U.  S.],  22  ;  Fort  v.  Burch,  6  Barb.  60- 
73 ;  DuBois  v.  Brown,  1  Dem.  317 ;  Power  v.  Village  of 
Athens,  26  Hun,  287 ;  99  N.  Y.  592  ;  Westbrook  v.  Miller, 
56  Mich.  14S;  Ileat/i  v.  Wallace,  138  U.  S.  573;   f/".  S.  v.  A. 

B.  Co.,  142  id.  615.)  Any  uncertainty  in  the  act  of  1867 
was  cured  by  chapter  595  of  the  Laws  of  1875,  which  ratified 
and  confirmed  chapter  855  of  the  Laws  of  1868.  {Mayor, 
etc.,  V.  T.  T.  S.  B.  B.  Co.,  113  N.  Y.  311.)  Defendant  is 
liable  for  five  per  cent  of  the  net  income  of  the  Third  Avenue 
route  or  railway.  (P.  B.  T.  Co.  v.  Dash,  125  N.  Y.  104; 
In  re  E.  B.  B.  Co.,  70  id.  336 ;  Mayor,  etc.,  B.  B.  B.  Co., 
97  id.  282 ;  Mayor,  etc.,  v.  D.  D.,  etc.,  B.  B.  Co.,  112  id.  141 ; 
Mayor,  etc.,  v.  E.  A.  B.  B.  Co.,  43  Hun,  50 ;  People  v.  O^Brien, 
111  N.  Y.  1 ;  Mayor,  etc.,  v.  T.  T.  8.  B.  B.  Co.,  113  id.  317.) 
The  defendant  having  received  and  retained  to  and  for  the 
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nfle  of  the  plaintiff  five  per  cent  of  the  net  income  of  both  the 
Ninth  and  Third  Avemie  railways,  from  passenger  traffic  upon 
these  railways,  may  be  required  to  account  in  equity  for  the 
moneys  so  had  and  received.  {Marvin  v.  Brooks^  94  N.  Y. 
75,  76 ;  Moxon  v.  Bright,  L.  E.  [4  Ch.  App.  Cas.]  292 ; 
Foley  V.  Hill,  2  II.  L.  Cas.  28 ;  Ifarsf/m  v.  Gould,  69  N.  Y. 
225 ;  1  Story's  Eq.  Juris.  §  463  ;  ShepKard  v.  Brown,  4  Gif- 
ford,  208 ;  Ileminga  v.  Pugh,  Id.  456.)  Defendant's  counter- 
claims should  be  disallowed.  {Redmond  v.  Mayor,  etc,  125 
N.  Y.  632;  Brisbane  v.  Dacre,  5  Taunt.  53;  Sillman  v. 
Wing,  7  Hill,  159;  Preston  v.  Boston,  12  Peck,  14;  Trip- 
ler  V.  Mayor,  etc,,  125  N.  Y.  617;  Dugan  v.  B,  Co.,  27 
Penn.  St.  303;  People  v.  Kerr,  27  X.  Y.  188;  Kellinger  v. 
^.  ^.  Cb.,  50  id.  206 ;  Kane  v.  M.  E,  R.  R,  Co,,  125  id.  124 ; 
Mayor  v.  B.  R.  R.  Co,,  97  id.  282;  Mayor  v.  T,  T,  S. 
R,  R.  Co.,  113  id.  311 ;  Story  v.  N.  Y,  E,  R,  R,  Co,,  90  id. 
122 ;  Lahr  v.  M.  E.  R,  Co,,  104  id.  268 ;  Mayor,  etc,,  v.  E, 
A,  R,  R.  Co,,  43  Hun,  50.)  Defendant  cannot  be  relieved 
from  its  alleged  mistake  of  law.  {Sto7*y  v.  If.  Y.  E.  R.  R. 
Co.,  90  N.  Y.  143.) 

Peckham,  J.  The  foundation  of  the  plaintiff's  claim  in  this 
action  rests  upon  sefjtion  9  of  the  act  of  1867. 

That  section  provides  for  the  payment  of  live  per  cent  of 
the  net  income  of  the  railroad  company  into  the  treasury  of  the 
city  "  in  such  manner  as  the  legislature  may  hereafter  direct, 
as  a  compensation  to  the  corporation  thereof,  for  the  use  of  the 
streets  thereof."  The  act  provided  for  the  construction  in  the 
first  instance  of  an  experimental  elevated  railway  to  be  oper- 
ated exclusively  by  means  of  propelling  cables  attached  to 
stationary  engines,  for  a  distance  of  half  a  mile  along  the 
southern  extremity  of  Greenwich  street.  The  corporation  was 
given,  by  the  tenth  section  of  the  act,  one  year  in  which  to  con- 
struct the  experimental  section,  and  after  its  completion  it  was 
to  be  inspected  by  the  commissioners  provided  for  in  the  act, 
and  if  they  approved  it  was  then  to  be  built  within  five  years 
of  that  time  along  Greenwich  street  to  Nintli  avenue,  and 
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along  that  avenue  or  streets  west  of  it  to  the  Harlem  river.  It 
is  plain,  therefore,  that  there  was  no  idea  that  the  railroad 
would  be  ready  for  business  or  put  in  operation  prior  to  another 
annual  session  of  the  legislature.  Indeed  the  probabilities  for 
even  a  later  period  would  seem  to  have  been  very  strong.  It 
follows  that  it  wa^  not  important  to  state  in  the  statute  then 
passed  when  or  in  what  manner  the  five  per  cent  should  be 
paid  by  the  corporation  then  empowered  to  go  on  and  construct 
within  the  year  an  experimental  section  of  railroad.  That 
detail  might  safely  be  left  for  future  legislation.  But  as  the 
corporation  was  given  by  the  act  various  powers  and  privileges, 
it  was  certainly  appropriate,  even  though  not  necessary,  to  state 
the  burdens  or  conditions  which  were  to  be  imposed  upon  the 
corporation  in  return.  If  not  stated  at  that  time,  there  might 
be  given  an  improper  force  to  the  argument  against  the  impo- 
sition of  any  other  or  greater  burdens  in  the  future  than  were 
contained  in  the  act  of  1867.  Hence,  the  statement  of  the 
condition  as  to  the  five  per  cent.  The  burden  was  plainly  and 
in  terms  imposed,  but  the  time  and  manner  of  payment  were 
just  as  plainly  stated  to  be  as  the  legislature  should  thereafter 
direct.  "Why  the  manner  of  payment  should  have  been  defer- 
red for  future  direction  by  the  legislature  is  a  question  not 
now  easily  answered ;  yet  the  fact  that  it  is  so  deferred  by  the 
act  of  1867  is  as  definite  and  clear  as  language  can  make  it. 
The  language  is  so  plain  and  peremptory  that  unless  it  is 
wholly  rejected  as  meaningless,  the  only  effect  that  can  be 
given  to  it  is  to  put  off  the  immediate  obligation  to  pay  until 
the  legislature  at  some  future  time  gave  directions  upon  the 
subject. 

It  is  a  waste  of  time  to  cite  the  general  canons  of  construc- 
tion which  obtain  in  the  discharge  of  the  judicial  duty  to  con- 
strue an  act  of  the  legislature.  They  are  familiar  to  us  all  and 
they  result  in  the  question,  what  is  the  real  meaning  of  the 
enacting  body?  That  meaning  is  to  be  first  sought  in  the 
language  used,  and  if  that  be  plain,  unambiguous  and  impera- 
tive, there  is  nothmg  left  for  the  courts  other  than  to  obey  the 
directions  of  the  statute  as  manifested  by  its  language.     There- 
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18  nothing  necessarily  unconstitutional  or  otherwise  illegal  even 
in  an  absurd  statute,,  although  a  proper  respect  for  the  legisla- 
ture will  prevent  any  court  from  lightly  imputing  absurdity  to 
any  legislative  enactment.  Effect  must  be  given  to  the  whole 
of  the  language  used,  if  it  be  plain  and  do  not  lead  to  anything 
manifestly  so  unjust  or  absurd  that  it  cannot  be  assumed  the 
legislature  really  intended  such  result.  This  statute,  as  we  con- 
strue its  plain  language,  contains  nothing  that  is  either  absurd 
or  unjust.  In  this  case  the  counsel  for  the  city  claims  that  the 
language  providing  that  tlie  five  per  cent  shall  be  paid  in  such 
manner  as  the  legislature  may  thel-eafter  direct,  is  unimportant 
and  the  corporation  may  be  required  to  pay  without  such  sub- 
sequent direction.  It  is  said  that  the  city  has  and  always  has 
had  ample  provision  by  general  laws  for  tlie  payment,  receipt 
and  disbursement  of  all  its  revenues  and  under  proper  safe- 
guards and  securities,  and  tliat  this  fi\  e  per  cent  could,  ever 
since  the  amount  was  imposed  by  the  act  of  1867,  have  been 
properly  collected  and  disbursed  under  those  laws.  I  have  no 
doubt  of  the  existence  of  laws  of  this  nature  as  claimed  by 
the  learned  counsel,  and  if  the  statute  of  1867  had  provided 
that  this  five  per  cent  should  be  paid  to  the  city  in  the  same 
manner,  at  the  same  time  and  be  disbursed  for  the  same  pur- 
poses that  its  other  general  revenues  were,  the  railroad  corpo- 
ration would  liave  been  liable  and  obliged  so  to  pay  that  sum. 
But  these  facts  must  be  supposed  to  have  been  within  the 
knowledge  of  the  legislature  when  it  passed  this  act,  and  it  is 
plain  that  the  facts  did  not  furnish  to  it  reasons  appropriate 
for  enacting  that  the  payments  should  be  made  in  the  manner 
so  provided  by  those  laws.  On  the  contrary,  the  legislature, 
by  enacting  another  provision  in  regard  to  the  manner  of  pay- 
ment, must  be  held  to  have  distinctly  refused  to  ])rovide  for  a 
payment  in  accordance  with  existing  provisions.  Instead  of 
that,  it  says  tlie  payment  shall  be  made  in  the  manner  in  which 
the  legislature  may  thereafter  direct.  If  nothing  further  were 
done  or  directed,  and  the  company  sliould  have  organized  and 
built  and  operated  its  road  and  refused  to  pay  tlie  five  per 
cent,  it  is  quite  clear  to  me  tliat  the  company  could  not  be 
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placed  in  default  because  of  such  refusal,  and  that  no  action 
could  be  maintained  against  it  to  recover  such  amount  until 
the  legislature  had  given  directions  upon  the  subject.  "When 
the  corporation,  in  the  course  of  operating  its  road,  should 
receive  a  fare,  the  city  would  not  tliereby  have  a  title  to  live 
per  cent  thereof,  nor  would  such  five  per  cent  be  the  property 
of  the  city  while  it  remained  in  the  treasury  of  the  railroad 
company.  The  five  per  cent  whicli  the  railroad  must  pay  is 
that  proportion  of  the  net  income  of  the  corporation,  and 
what  that  sum  may  be  is,  of  course,  the  result  of  an  inquiry 
into  expenses,  which  must  result  in  the  further  inquiry  as  to 
what  are  expenses  or  other  proper  deductions  from  the  main 
sum  before  the  net  income  is  arrived  at.  This  inquiry  is  abso- 
lutely necessary,  and  the  point  is  how  often  and  upon  what 
actual  basis  shall  it  be  made.  It  is  wholly  unlike  the  case  of 
Mayor,  etc.,  v.  Twe7itt/-third  Street  Jiailwaij  Company  (113 
N.  Y.  311),  which  provided  for  the  payment  of  a  percentage 
of  the  gross  receipts  of  the  company. 

In  any  view  that  may  be  taken,  I  am  unable  to  construe  this 
act  of  1867  otlier  tlian  according  to  its  plain  meaning,  and  then 
it  appears  that  as  to  the  manner  and  time  of  payment  of  this 
percentage,  the  legislature  has  said  tliat  it  should  be  as  it  should 
thereafter  direct. 

In  this  condition  of  affairs  the  legislature,  by  chapter  865 
of  the  Laws  of  1868,  passed  an  act  by  the  second  section  of 
which  it  is  conceded  that  directions  were  given  for  the 
manner  (and  time)  of  the  payment  of  this  five  per  cent  on  the 
net  income  of  the  corj)oration.  This  act  has  been  held  uncon- 
stitutional by  the  courts  below  because  passed  in  violation  of 
section  16  of  article  3  of  the  Constitution,  which  provides 
that  no  private  or  local  bill  shall  be  passed  which  shall 
embrace  more  than  one  subject  and  that  shall  be  expressed  in 
its  title.  In  the  Matter  of  New  York  EUvated  Railroad 
Company  (70  N.  Y.  827,  336)  Earl,  J.,  referred  to  this  act 
and,  while  believing  the  objection  t^  it  to  be  well  founded, 
assumed  without  deciding  that  it  was  unconstitutional  and  then 
quoted  the  act  of  1875  (Chapter  595)  as  curing  any  defect 
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which  the  company  miglit  otherwise  have  suffered  from 
because  of  this  invalidity  of  tlie  1868  statute. 

It  was  not  lield  that  the  act  of  1875  validated  the  unconsti- 
tutional act  of  1868,  or  otherwise  infused  life  into  it.  It  was 
simply  held  that  the  act  of  1875  by  force  of  its  own  provisions 
supplied  any  defect  which  existed  by  reason  of  the  invalidity 
of  that  of  1868. 

We  think  the  courts  below  were  right  in  holding  that  the 
act  of  1868  was  invalid  for  the  reason  that  it  violated  the 
constitutional  provision  already  referred  to.  The  whole  act 
18  so  inseparable,  its  different  parts  are  so  interwoven  and 
dependent  one  upon  the  other  that  the  attempt  to  uphold  any 
portion  after  striking  out  the  other  would  be  a  hopeless  under- 
taking. It  cannot  be  supposed  that  one  part  would  have  been 
enacted  with  the  other  portion  left  out,  and  the  invalidity  of  a 
portion  carries  down  with  it  the  balance  of  the  act.  In  truth 
the  first  part  of  the  title  of  the  act  is  insufficient  to  express 
any  subject  whatever,  as  has  been  already  held.  {T^eople  v. 
IliUs,  35  N.  Y.  449 ;  PeopU  ex  rel  v.  Briggs,  50  id.  553,  561.) 
The  second  portion  of  the  title,  that  which  relates  to  the 
application  of  revenue  in  the  county  of  New  York,  is  mislead- 
ing and  wholly  insufficient  as  an  expression  of  the  subject  of 
the  act.  It  gives  a  very  false  idea  as  to  the  subject  and  nature 
of  the  legislation  actually  embodied  in  the  bill.  Taking  the 
title  in  detail  and  as  a  whole,  it  appears  to  us  to  be  a  plain 
violation  of  the  Constitution. 

Standing  alone  we  are  compelled  to  hold  that  the  directions 
given  by  the  Legislature,  in  an  act  which  is  wholly  unconsti- 
tutional, cannot  be  referred  to  as  the  directions  called  for  by 
the  act  of  1867.  There  are,  however,  other  facts  to  be  yet 
alluded  to.  It  would  seem  that  the  corporation  named  in  the 
act  of  1868  proceeded  to  avail  itself  of  the  extended  time 
given  it  thereby,' in  which  to  construct  the  experimental  sec- 
tion provided  for  in  the  third  section  of  the  act  of  1867,  and 
after  such  experimental  section  had  been  approved  by  the 
commissioners  appointed  under  that  act  (1867),  which 
approval  was  in  July,  1868,  the  company  further  proceeded 
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towards  the  construction  of  the  railroad  along  the  route  pro- 
vided for  in  section  4  of  the  act  of  1867.  But  the  construc- 
^  tion  of  the  railroad  was  not,  as  to  motor  power,  a  compliance 
with  section  2  of  the  act  of  1867,  inasmuch  as,  by  the  plan 
adopted  and  approved  by  the  commissioners  above  mentioned, 
the  railroad  was  not  to  be  operated  exclusively  or  at  all  by 
means  of  propelling  cables  attached  to  stationary  engines,  but, 
on  the  contrary,  the  plan  actually  adopted  and  carried  out 
was  that  which  was  approved  by  the  above  commissioners 
under  the  provisions  of  section  1  of  the  act  of  1868.  That 
act  permitted  the  company  to  adopt  any  other  form  of  motor 
whicli  might  be  approved  by  the  commissioners  appointed 
under  the  act  of  1867,  and  the  form  actually  adopted  was  car- 
ried out  in  the  construction  of  the  road  by  the  company  ;  and 
this  construction  has  been  permitted  by  the  state  and  the  city 
authorities,  all  parties  then  assuming  the  validity  of  the  act. 
The  company  also  availed  itself  of  the  permission  to  change  its 
name,  granted  by  the  fifth  section  of  the  afct  of  1868,  and  in 
July,  1868,  it  filed  for  that  purpose  supplementary  articles  of 
association  in  the  oflSce  of  the  secretary  of  state.  It  also, 
and  on  or  about  September  1,  1868,  made  and  executed  the 
bond  of  $100,000,  provided  for  in  section  3  of  the  same  act, 
and  on  or  about  September  18,  1868,  it  executed  the  bond 
provided  for  in  section  11  of  the  act  of  1867. 

Prior  to  1871  the  corporation,  by  two  several  mortgages, 
mortgaged  its  property,  franchises  and  rights  for  the  purpose 
of  constructing  and  equipping  the  railroad  from  the  Battery 
along  Greenwich  street  and  Ninth  avenue  to  Thirtieth  street. 
These  mortgages  were  duly  foreclosed,  and  bj'  virtue  of  the 
sale  made  under  and  pursuant  to  the  judgments  of  foreclosure 
entered  in  August  and  September,  1871,  and  the  conveyances 
and  transfers  duly  made  pursuant  thereto,  the  New  York 
Elevated  Railroad  Company  acquired  all  the  rights,  powers, 
privileges  and  franchises  which  had  belonged  to  or  were  vested 
in  and  held  and  enjoyed  by  the  companies  described  in  those 
judgments  and  in  the  acts  of  1867  and  1868.  The  New  York 
Elevated  Railroad  Company  had  been  incorporated  under  the 
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General  Eailroad  Act  of  1850  and  the  several  acts  amendatory 
thereof,  for  the  purpose  of  operating,  etc.,  a  railroad  from  the 
Battery  through  the  westerly  part  of  the  city  to  Westchester 
county  and  thence  to  Putnam  county,  and  its  articles  of  associa- 
tion were  filed  in  the  office  of  the  secretary  of  state  about 
October  27,  1871.  Subsequent  to  the  conveyances  just  men- 
tioned the  New  York  Elevated  Railroad  Company  continued 
the  construction  of  the  milroad  from  the  south  end  of  Green- 
wich street  along  through  the  same  to  Ninth  avenue,  and  along 
Ninth  avenue  to  Sixty-first  street  with  the  acquiescence  of  the 
state  and  city  authorities,  and  such  railroad  was  in  operation 
as  an  existing  elevated  railroad  prior  to  the  passage  of  either 
of  the  acts  of  1875,  hereafter  mentioned. 

Prior  to  the  time  when  the  defendant  took  possession  of  the 
Ninth  avenue  line  (in  1879),  and  while  the  road  was  operated 
by  the  other  companies,  they  did  not  question  the  obligation  to 
pay  this  five  per  cent,  but,  on  the  contrary,  it  was  paid  quarterly, 
to  the  city.  In  1 875  the  act  (Chap.  595)  was  passed.  The  New 
York  Elevated  Company  was  by  the  first  section  of  the  act 
confirmed  in  the  possession  and  enjoyment  of  all  the  rights, 
powers,  privileges  and  franchises  as  fully  and  at  large  as  they 
were  granted  in  and  by  the  acts  of  1867  and  1868  to  the  prede- 
cessor company.  The  fourth  section  gave  the  company  power 
to  adopt  certain  alterations  in  the  motor  power,  as  the  commis- 
sioners under  the  act  of  1867  should  authorize  or  approve.  By 
the  sixth  section  of  the  act  of  1 875,  the  company  was  empowered 
to  demand  and  receive  certain  rates  of  fare  from  passengers 
carried  on  its  railroad,  and  with  the  assent  required  by  the 
third  section  of  the  act  of  1868,  a  sum  not  exceeding  two  cents 
for  each  mile  or  fractional  part  thereof  over  five  miles.  The 
New  York  Elevated  continued  the  payment  of  the  five  per 
cent  after  this  act  of  1875  was  passed  and  down  to  the  time  of 
the  execution,  in  1879,  of  the  lease  by  it  to  the  defendant,  and 
the  defendant,  during  all  the  time  of  the  existence  of  such  lease, 
paid  to  the  city  treasury  what  it  alleged  to  be  five  per  cent  on 
the  rental  of  the  New  York  Elevated  Company.  After  the 
surrender  of  the  old  and  the  execution  of  a  new  lease,  and  up 
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to  the  commencement  of  this  action,  tlie  defendant  has  paid 
what  it  claimed  was  five  per  cent  of  the  amount  of  the  rent 
secured  by  tlie  lease. 

The  question  is  wliether,  by  virtue  of  these  various  actions 
of  defendant  and  its  predecessors,  together  with  the  acceptance 
of  subsequent  legislation  on  the  subject,  based  upon  the 
assumed  validity  of  the  act  of  1868,  there  has  not  been  a 
waiver  of  the  defense  that  the  act  was  unconstitutional.  Per- 
sons, or  corporations  even,  may  waive  in  some  matters,  and 
upon  some  occasions,  a  constitutional  or  statutory  provision  in 
their  favor.  {Emhury  v.  Conner^  3  N.  Y.  511 ;  In  re  Appli- 
cation of  Coopet\  93  id.  507-512 ;  In  re  Petition  of  H.  H. 
Co.,  98  id.  447-453 ;  Senienis  v.  Ladew,  140  id.  463-466.) 
In  the  last-cited  case  it  is  said  :  ''  A  party  may  waive  a  rule  of 
law,  or  a  statute,  or  even  a  constitutional  provision,  enacted 
for  his  benefit  or  protection,  where  it  is  exclusively  a  matter 
of  private  right,  and  no  considemtions  of  public  morals  are 
involved,  and  having  once  done  so  he  cannot  avhsequenUy 
invoice  its  protection  P  Although  the  provision  as  to  a  local 
act  containing  but  one  subject,  which  shall  be  expressed  in  its 
title,  is  of  a  public  nature  and  was  ])laced  in  the  Constitution 
for  the  purpose  of  preventing  surprises  as  to  the  object  and 
purpose  of  any  proposed  legislation,  yet  when  an  act  has  been 
so  passed,  and  its  enactments  bear  upon  the  private  rights  of 
an  individual,  the  constitutional  provision  then  becomes  as  to 
him,  one  which  is,  within  the  meaning  of  the  expression, 
enacted  for  his  benefit,  and  it  is  then  a  matter  which  such 
individual  may,  as  to  his  private  rights,  waive  the  benefit  of, 
and  consent  to  perform  or  submit  to  tlie  requirements  of  the 
act,  the  same  as  if  the  constitutional  provision  had  not  been 
violated.  And  when  once  such  waiver  has  been  made  and 
such  consent  been  given,  the  party  so  waiving  and  consenting 
is  forever  concluded  thereby.  Especially  should  this  be  so 
where  the  party  takes  benefits  gmnted  by  the  act.  But  for 
the  defect  in  the  title  of  the  act  of  1868  it  must  be  conceded 
that  a  sufficient  direction  as  to  the  manner  of  payment  of  the 
five  per  cent  was  given  by  that  act.     The  burden  of  payment 
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had  been  already  placed  upon  the  company  by  the  act  of  1867, 
and  it  was  therein  declared  that  it  should  pay  this  per  cent  of 
its  income  to  the  city  as  a  consideration  for  the  use  of  the 
streets.  The  time  and  manner  of  such  payment  were  left  for 
future  legislation,  and  when  the  act  of  1868  gave  these  direc- 
tions we  see  no  reason,  in  the  nature  of  the  subject,  why  the 
company  could  not  waive  the  defense  that  the  legislation  was 
void  and  proceed  to  recognize  and  obey  it  to  the  same  extent 
as  if  it  were  valid.  The  company  availed  itself  of  the  exten- 
sion of  time  granted  it  for  the  construction  of  its  road  under 
the  first  section  of  the  act  and  changed  its  motor  power  and 
constructed  its  road  as  therein  permitted  and  under  the  acqui- 
escence of  all  the  public  authorities,  and  it  also  changed  its 
corporate  name  by  virtue  of  another  section  of  the  act,  and  it 
or  its  successor  paid  the  five  per  cent  of  its  net  income  as  pro- 
vided for  in  the  second  section  of  the  same  act.  Is  not  this  a 
waiver  of  any  defense  to  the  further  payment  of  the  percent- 
age founded  upon  the  unconstitutionality  of  the  enactment  ? 
What  is  it  other  than  a  recognition  by  the  company  of  the 
sufliiciency  of  the  directions  and  a  final  and  full  consent  to 
recognize  the  obligation  to  pay  thereafter  and  to  put  aside  and 
waive  the  defense  that  the  legislature  had  not  yet  spoken  as 
provided  for  in  the  act  of  1867  ?  Under  these  circumstances 
it  ought  to  be  held  estopped  from  setting  up  thereafter  a 
defense  grounded  upon  the  invalidity  of  an  act  by  virtue  of 
some  provisions  of  which  and  by  the  consent  and  acquiescence 
of  all  the  public  authorities,  state  and  city,  it  had  proceeded 
to  change  its  motor  power,  construct  its  road  and  change  its 
name.  Further  than  this,  the  predecessor  of  the  defendant 
accepts  the  act  (Chap.  595  of  the  Laws  of  1875)  in  which  the 
act  of  1868  is  referred  to  as  if  it  were  a  valid  enactment,  and 
while  availing  itself  of  the  provisions  of  this  act  of  1875,  the 
defendant's  predecessor  continues  payment  of  the  percentage 
in  the  time  and  manner  provided  in  the  act  of  1868.  All  the 
foregoing  conduct  must  be  regarded  as  a  w^aiver  of  a  consti- 
tutional provision  which  would  otherwise  operate,  if  insisted 
upon,  in  favor  of  defendant,  and  it  nmst  be  held  that  the 
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defendant  has  duly  consented  to  the  binding  force  of  the 
directions  of  the  act. 

It  is  said  that  if  the  defendant  be  held  to  the  waiver  of  the 
defense  of  invalidity  as  to  the  act  of  1868,  it  must  be  granted 
the  rights  as  well  as  be  saddled  with  the  burdens  of  the  act. 
If  this  be  assumed  as  a  correct  statement  it  will  be  diflScult  to 
point  out  any  rights  belonging  to  the  railroad  company  which 
Are  not  now  assured  to  it  outside  of  that  act.  The  rights  or 
privileges  spoken  of  in  the  first  section  of  the  act  of  1868 
have  been  practically  covered  and  provided  for  by  the  act  of 
1875,  and  if  without  the  benefit  of  the  act  of  1868  it  might 
have  been  urged  prior  to  the  passage  of  the  act  of  1875  that 
the  company  had  forfeited  its  right  to  build  the  road  because 
of  the  time  limit  in  the  act  of  1867,  and  was  also  building  it 
for  use  by  an  unauthorized  motor,  it  is  clear  that  the  act  of  1875 
by  its  provisions  recognizes  and  validates  the  right  to  build 
the  road  and  to  use  such  motor,  and  it  gives  further  directions 
in  regard  to  it.  It  is  the  second  section  of  the  act  of  1868 
which  has  been  complied  with  by  defendant  and  which  pro- 
vides for  the  payment  of  the  percentage.  It  is  true  it  is  also 
provided  in  the  following  section  that  the  rates  of  fare  there- 
tofore or  therein  legalized  are  not  to  be  changed  without  the 
mutual  consent  of  the  parties,  and  it  would  appear  that  the 
rates  never  have  been  changed  without  such  consent.  There 
is  nothing  else  in  the  act  which  the  defendant  or  its  prede- 
cessors would  have  to  depend  upon  for  their  rights  or  privileges. 
The  consideration,  as  stated  in  the  third  section  of  the  act 
of  1868  for  the  payment  of  the  five  per  cent,  is  the  use  of 
the  streets  by  the  railroad  as  provided  by  law.  The  ninth 
section  of  the  act  of  1867  stated  the  same  consideration  for 
the  exaction.  In  neither  act  did  it  appear  that  the  compensa- 
tion was  to  be  for  the  use  of  the  streets  as  against  any  one 
but  the  city,  and  the  eleventh  section  of  the  act  of  1867  pro- 
vided otherwise.  If  all  rights  and  privileges  spoken  of  in 
the  act  of  1868  were  necessarily  brought  into  full  life  and 
vigor  by  holding  that  defendant  had  waived  a  defense  founded 
upon  the  invalidity  of  that  act,  there  would  be  no  valuable 
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franchise  thereby  renovated  and  brought  into  active  existence 
for  the  benefit  of  the  defendant.  It  is  not  necessary,  however, 
to  say  what  the  effect  of  our  holding  may  be  upon  the  rest  of 
the  act. 

The  burden  of  paying  the  five  per  cent  was  imposed  upon 
the  corporation  by  the  act  of  1867,  and  that  obligation  has  been 
a  valid  and  subsisting  one  ever  since  the  passage  of  that  act. 
It  was  not  a  creation  of  the  act  of  1868,  for  that  act  simply 
gave  formal  directions  in  regard  to  the  manner  in  which  a 
previously  existing  legal  obligation  should  be  discharged.  We 
hold  now  that  the  defendant  and  its  predecessors,  by  reason  of 
their  acts  of  payment  and  the  acceptance  of  some  of  the 
privileges  conferred  by  the  act  of  1868,  and  also  by  reason  of 
its  accepting  the  provisions  in  its  favor  already  spoken  of  as 
given  by  the  act  of  1875,  and  the  payments  of  the  moneys  up 
to  the  time  of  the  commencement  of  this  action,  have  waived 
and  are  estopped  from  setting  up  any  objection  that  might 
otherwise  have  been  offered  to  the  provisions  of  the  second 
section  of  the  act  of  1868,  so  far  as  they  provide  for  the  man- 
ner and  the  time  of  the  payments  of  the  five  per  cent  imposed 
upon  the  defendant's  predecessor  as  a  burden  by  the  ninth 
section  of  the  act  of  1867.  This  waiver  having  once  been 
made,  operates  effectually  for  the  future  as  well  as  for  the  past. 
It  is  an  answer  to  the  alleged  illegality  of  the  statute  when 
such  illegality  is  set  up  as  a  defense  to  an  action  to  enforce 
payment  of  the  percentage  in  the  manner  prescribed  in  such 
act.  It  is  just  as  potent  in  such  case  as  it  would  be  if  inter- 
posed to  a  claim  to  recover  back  moneys  already  and  actually 
paid  according  to  the  terms  of  the  act. 

Nor  can  it  be  said  that  the  payments  can  operate  only  as  a 
recognition  of  liability  to  the  extent  that  they  were  made. 
.The  liability  is  to  pay  a  sum  of  five  per  cent  of  the  net  income, 
and  the  defendant  recognizing  its  liability  has  paid  a  sum 
which  it  alleges  satisfies  that  requirement.  The  plaintiff  denies 
it,  and  the  question  whether  the  payment  has  or  has  not 
equaled  in  fact  what  each  party  assumed  was  the  real  legal 
liability  may  be  hereafter  tried  out  between  them. 
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On  this  branch  of  the  case  our  conclusion  is  that  the  defend* 
ant  rests  under  an  obligation  to  pay  into  the  city  treasury  a 
sura  of  five  per  cent  of  the  net  income  of  the  railway  of  the 
defendant  on  the  Ninth  Avenue  line,  from  Greenwich  street 
up  to  Sixty-first  street,  and  from  the  latter  street  to  Eighty- 
third  street,  a  sum  of  one-half  of  five  per  cent.  The  account- 
ing will  show  how  much  of  this  sum  has  been  in  fact  paid  since 
1880. 

Second.  The  next  inquiry  is  as  to  the  liability  of  the  defend- 
ant to  pay  the  percentage  upon  the  passenger  traffic  on  its 
so-called  Third"  Avenue  line.  I  shall  assume  its  own  liability 
if  it  ever  existed  on  the  part  of  its  predecessor,  for  it  does  not 
seem  to  be  controverted  that  the  defendant  succeeds  to  such 
liabilities.  The  answer  to  the  question  depends  upon  the  con- 
struction of  the  latter  part  of  section  36  of  the  Rapid  Transit 
Act.  (Chap.  606  of  Laws  of  1875.)  Prior  to  entering  upon  its 
discussion  it  will  be  well  to  state  the  rule  which  should  obtain 
in  the  consideration  of  the  statute.  I  do  not  think  it  is  a  case 
where  a  construction  should  be  adopted  tliat  is  most  strongly 
adverse  to  the  company  assuming  to  build  and  operate  its  road 
under  the  provisions  of  tlic  act,  or  any  section  thereof,  nor  is 
the  public  to  be  entitled  as  of  course  to  the  benefit  of  any 
doubt  as  to  the  true  construction  of  the  language  to  be  found 
in  the  statute.  Where  privileges  are  granted  or  exemptions 
conferred  by  the  legislature,  in  the  shape  of  charters  or  grants 
to  third  parties,  the  grantees  are  to  take  only  what  is  clearly 
granted,  and  they  shall  take  nothing  by  implication  which  is 
not  necessary  for  the  full  and  fair  enjoyment  of  the  thing 
granted. 

The  principle  is  quite  well  settled,  and  the  only  subject  of 
discussion  is  whether  the  particular  case  comes  within  it. 
{Zangdon  v.  Mayor  of  N.  Y.y  93  N.  Y.  129,  144;  Mayor  of 
N.  Y.  V.  Dry-  Dock,  etc,,  Ji.  Co.,  47  Hun,  199 ;  S.  C.  on 
appeal,  112  K  Y.  137.) 

When  the  Rapid  Transit  Act  of  1875  was  passed  the  answer 
to  the  question  whether  the  plan  therein  provided  for  would 
prove  a  success  was  in  great  doubt.    Certain  privileges  and 
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franchises  were  provided  to  be  given  companies  organized  or 
operating  a  road  nnder  the  act,  and  in  return  certain  conditions 
and  burdens  were  exacted  from  and  imposed  upon  such  com- 
panies. The  persons  wlio  might  be  found  willing  to  invest 
capital  in  the  project  might,  in  one  sense,  be  termed  "  adven- 
turers," because  they  would  be  investing  their  money  in  a 
scheme  the  result  of  which  was  then  most  doubtful,  and  which 
might  leave  them  with  their  capital  wasted,  and  Avith  a  costly 
and  at  the  same  time  worthless  structure  on  their  hands.  It  is 
safe  to  say  if  at  that  time  the  interest  of  abutting  owners  had 
been  understood  to  be  as  it  has  been  since  decided,  not  a  rail- 
way would  have  been  built  under  the  provisions  of  this  act  of 
1875.  It  is  matter  of  public  history  that  at  this  time  capital- 
ists were  timid  as  to  venturing  their  money  in  what  seemed  to 
be  a  somewhat  visionary  scheme.  Some  reasonable  prospect 
of  possible  future  profits  to  arise  from  the  experiment  would 
necessarily  have  to  be  presented  before  the  risk  would  be  taken. 
The  above  act  was  the  means  of  testing  by  practical  experi- 
ment the  question  of  the  feasibility  of  elevated  railways,  and 
the  possibility  of  their  becoming  a  paying  investment  while  at 
the  same  time  furnishing  a  satisfactory  solution  of  the  problem 
of  rapid  transit  through  the  city. 

The  roads  have  been  built  under  the  provisions  of  the  act, 
and  subsequent  to  their  building  (many  think  in  consequence 
thereof)  the  upper  part  of  the  city  has  grown  enormously  and 
has,  in  truth,  become  transformed  from  vacant  swamps  to 
streets  bounded  by  rows  of  costly  buildings.  The  roads  have 
certainly  shared  in  this  prosperity,  but  the  burden  and  effect 
of  payment  for  the  interests  of  abutting  owners  have  been, 
still  are  and  always  must  be  felt  most  powerfully.  The  large 
amounts  of  these  payments  make  a  very  strong  drain  upon  the 
financial  ability  of  the  companies.  That  they  are  able  to  go  on 
under  the  obligation  and  yet  earn  enough  to  make  the  prop- 
erty a  valuable  one  is  surely  not  a  cause  of  regret,  nor  should 
it  furnish  a  reason  for  treating  the  companies  other  than  in  a 
fair  spirit  Looking  at  the  facts  as  they  existed  in  1876  we 
think  the  act  should  be  fairly  construed  like  any  other  grant 
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made  by  the  state  upon  consideration,  and  the  language  of  the 
act  should  not  be  twisted  out  of  its  fair  meaning,  or  any  vio- 
lent and  strained  construction  adopted  for  the  purpose  of  hold- 
ing the  defendant  to  the  payment  of  this  percentage. 

The  following  is  the  text  of  the  thirty-sixth  section  of  the 
Rapid  Transit  Act,  under  which  mainly  the  question  arises : 

"  §  36.  Whenever  the  route  or  routes  determined  upon  by 
said  commissioners  coincide  with  tlie  route  or  routes  covered 
by  the  charter  of  an  existing  corporation,  formed  for  the  pur- 
pose provided  for  by  this  act,  provided  that  said  corporation 
has  not  forfeited  its  charter  or  failed  to  comply  with  the  pro- 
visions thereof  requiring  the  construction  of  a  road  or  roads 
within  the  time  prescribed  by  the  charter,  such  corporation 
sljall  have  the  like  power  to  construct  and  operate  such  rail- 
,  way  or  railways  upon  fulfillment  of  the  requirements  and  con- 
ditions imposed  by  said  commissioners  as  a  corporation  specially 
formed  under  this  act ;  and  the  said  commissioners  may  fix 
and  determine  the  route  or  routes  by  which  any  elevated  steam 
railway  or  railways,  now  in  actual  operation,  may  connect  with 
other  steam  railways  or  the  depots  thereof,  or  with  steam  fer- 
ries, upon  fulfillment  by  such  elevated  steam  railway  company, 
BO  far  as  it  relates  to  such  connection,  of  such  of  the  require- 
ments and  conditions  imposed  by  said  commissioners,  under 
section  four  of  this  act,  as  are  necessary  to  be  fulfilled  in  such 
cases,  under  section  eighteen  of  article  tliree  of  the  Constitution 
of  this  state,  and  such  connecting  elevated  railway  shall,  in 
such  case,  possess  all  the  powers  conferred  by  section  twenty-six 
of  this  act ;  and  when  any  coimecting  route  or  routes  shall  be 
so  designated  such  elevated  railway  company  may  construct 
such  connection,  with  all  the  rights  and  with  like  eflEect  as 
though  the  same  had  been  a  part  of  the  original  route  of  such 
railway." 

This  act  contemplates  three  conditions  under  which  an  ele- 
vated railroad  might  be  built :  (1)  A  company  might  be  formed 
pursuant  to  its  provisions,  and  upon  complying*  therewith  it 
might  proceed  to  build  a  road.  (2)  The  commissioners  pro- 
vided for  in  the  act  might  determine  upon  certain  routes,  and 
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if  they  coincided  with  those  covered  by  the  charter  of  an  exist 
ing  corporation,  then  such  existing  corporation  shall  have  the 
power  to  construct  the  road  over  those  routes  as  if  it  had  been 
specially  founded  under  the  act,  upon  fulfilling  the  require- 
ments and  conditions  of  the  commissioners.  (3)  The  com- 
missioners might  fix  upon  and  determine  the  route  by  which 
any  existing  elevated  railway  then  in  actual  operation  might 
connect  with  other  steam  railways,  etc.  The  provision  for 
building  under  the  second  above-named  condition  in  fact  only 
applied  to  the  Metropolitan,  formerly  the  Gilbert  Elevated 
railroad.  That  company  had  its  charter,  and  instead  of  form- 
ing a  new  company  under  the  general  provisions  of  the  act, 
the  Metropolitan  came  in  under  the  thirty-sixth  section  as  a 
company  having  a  coincident  route.  It  is  conceded  that  this 
company  thus  coming  in  under  that  section  to  operate  a  sub- 
stantially rival  road  on  the  east  portion  of  the  city,  was  not,  by 
this  statute,  bound  to  pay  any  percentage  of  its  income  to  the 
city.  It  was  to  be  subject  to  the  requirements  and  conditions 
of  the  commissioners,  but  tiie  statute  provided  for  no  direct 
burden  of  this  kind,  and  none  such  has  ever  been  imposed 
upon  any  other  elevated  railroad  in  New  York. 

The  New  York  Elevated  Company  applied  to  the  commis- 
.  sioners  pursuant  to  the  provisions  of  this  same  thirty-sixth 
section,  and  those  commissioners  exacted  from  the  company 
as  a  condition  precedent  to  their  laying  out  any  connecting 
routes  for  that  company  under  this  section,  an  agreement  and 
consent  which  is  fully  set  forth  in  the  record.  Among  the 
conditions  therein  imposed  was  the  time  within  which  the  con- 
struction should  be  commenced  and  completed,  and  there  was 
also  one  relating  to  the  rates  of  fare  which  it  should  charge 
and  in  regard  to  the  running  of  so-called  commission  trains 
during  certain  hours.  These  rates  of  fare  were,  in  many 
respects,  lower  than  those  which  the  West  Side  and  Yonkers 
road  was  authorized  to  charge  and  receive  for  the  same  service. 
Another  condition  imposed  was  that  the  company  should  pay 
such  proportion  of  the  expenses  of  the  board  of  commissioners 
as  the  board  might  designate.  The  conditions  having  been 
SioicBLs— Vol.  XCYIIT.        5 
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assented  to  and  an  agreement  signed  by  the  company,  the 
commissioners  laid  out  the  routes  and  transmitted  to  the  com- 
mon council  their  report  of  the  conditions  obtained  from  the 
company,  and  the  common  council,  on  September  7,  1875, 
duly  ratified  the  report  and  gave  its  consent  to  the  building  of 
the  road  upon  the  conditions  named  in  the  agreement.  Since 
the  time  when  the  legislature  had  granted  for  a  consideration 
expressed  in  the  statute  of  1867  the  use  of  the  streets  of  the 
city  for  railroad  purposes,  an  amendment  to  the  Constitution 
had  been  adopted  which  rendered  the  consent  of  the  local 
authorities  and  also  that  of  the  owners  of  one-half  in  value  of 
the  property  abutting  on  the  streets,  necessary  before  railroad 
tracks  could  be  laid  down  in  the  streets  of  a  city,  or  in  lieu  of 
the  consent  of  the  property  owners,  the  favorable  report  of  a 
commission  to  be  appointed  by  the  General  Term  of  the 
Supreme  Court  and  a  confirmation  of  such  report  by  the 
court.  The  abutting  owners  in  this  case  did  not  consent,  and 
a  commission  was  appointed  as  above  provided  for,  and  its 
report  was  duly  confirmed  and  the  road  was  built. 

The  claim  of  the  plaintiff  rests  upon  the  last  few  words  of 
the  thirty-sixth  section,  viz. :  "  And  when  any  connecting 
route  or  routes  shall  be  so  designated,  such  elevated  railway 
company  may  construct  such  connection  with  all  the  rights* 
and  with  like  eflEect  as  though  the  same  had  been  a  part  of  the 
original  route  of  such  railway." 

The  argument  is  that  the  language  bestows  the  right  to 
build  just  the  same  as  if  it  were  a  part  of  the  original  route, 
and  if  the  connecting  routes  had  in  fact  been  part  of  the 
original  route  of  the  railroad  company  and  built  under  the 
power  granted  by  its  charter  or  special  laws,  the  road  would 
have  been  also  built  subject  to  all  the  burdens  imposed  under 
the  same  authority,  and  among  them  tlie  obligation  to  pay  the 
percentage. 

I  do  not  think  the  plaintiffs  claim  is  well  founded.  In  the 
first  place  it  seems  to  me  to  be  a  most  forced  and  unnatural 
meaning  to  give  these  words,  something  not  called  for,  but,  on 
the  contrary,  plainly  at  war  with  the  immediate  context.     The 
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right  to  build  the  connecting  routes  is  plainly  derived  solely 
from  this  thirty-sixth  section.  The  language  there  used  is  a 
clear  grant  of  power  thus  to  build  upon  fulfilling  the  condi- 
tions mentioned.  The  section  gives  to  the  existing  company, 
after  fulfilling  the  stated  requirements,  all  the  powers  con- 
ferred by  section  26  of  the  same  act,  and  then  grants  in  par- 
ticular language  the  power  to  constnict  such  connecting  road 
with  all  the  rights  and  with  like  eflEect  as  though  the  same 
had  been  a  part  of  the  original  route  of  such  railway.  It  is 
the  power,  not  the  burdens,  with  which  this  portion  of  the 
Btatute  is  dealing.  This  is  the  language  of  an  aflirmative 
grant  of  power,  and  is  not  such  fit  and  appropriate  language 
as  would  ordinarily  be  used  to  express  the  idea  that  burdens 
and  conditions  were  to  be  thereby  imposed  not  at  all  con- 
nected with  the  power  to  construct.  It  was  in  terms  author- 
izii^g  the  construction  on  the  routes  fixed.  The  language  did 
not  mean  that  the  routes  were  to  be  constructed  under  the 
powers  given  by  the  old  acts  relating  to  the  West  Side  and 
subject  to  the  conditions  therein  imposed.  It  meant  that  the 
company  should  have  the  same  power  to  build  the  connecting 
routes  that  it  had  had  to  build  its  old  ones.  It  is  said  the 
words  have  no  useful  office  to  perform  if  the  plaintiffs  con- 
struction be  not  given  them,  because  by  force  of  the  language 
of  the  section  granting  to  the  company,  upon  complying  with 
the  conditions,  all  the  powers  conferred  in  section  26  of  the 
act,  the  company  would  have,  under  that  grant,  full  power  to 
iitonstruct  its  road.  I  think  the  power  to  build  is  to  be  foimd 
in  that  section,  but  the  draughtsman,  by  simply  referring  to 
the  twenty-sixth  section  for  the  powers  to  be  possessed  by  the 
company,  did  not  state  in  terms  in  the  thirty-sixth  section 
what  those  powers  were,  and  it  would  be  quite  natural,  under 
audi  circumstances,  to  state  explicitly  and  in  so  mftny  words 
that  the  company  should  specially  have  power  to  build  the 
road  with  all  the  rights,  etc.,  as  therein  mentioned.  It  was 
further  .assurance,  though  clothed  in  different  language,  that 
in  so  building  the  connecting  road  the  company  would  be 
regarded  as  building  it  the  same  as  if  it  had  had  direct  author- 
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ity  to  build  under  its  original  route.  The  language  does  not 
mean  that  the  company  was  to  build  upon  the  connecting 
routes  under  the  same  obligations  and  subject  to  the  same  bur- 
dens as  if  its  road  were  built  under  the  old  statutes,  because 
the  act,  while  granting  the  right  to  construct  the  road  over 
these  connecting  routes,  contained  within  itself  provisions  for 
the  imposition  of  conditions  and  burdens.  The  power  to 
impose  them  lay  with  the  commissioners  under  sections  36  and 
26,  already  referred  to,  and  with  the  city  authorities.  The 
commissioners  could  exact  them  before  laying  out  the  connect- 
ing routes,  and  the  city  authorities  could  do  so  before  consent- 
ing to  the  construction  of  the  road.  The  language  used,  when 
fairly  construed,  means  that  in  building  the  road  over  these 
connecting  routes  the  company  should  be  regarded  as  having 
the  same  right  to  build  them  as  if  that  right  had  been  granted 
by  the  old  statutes.  This  is  very  different  from  the  case  of 
The  Mayor,  etc,,  v.  Twenty-third  Street  Railway  Gompa/ny 
(113  K  Y.  311,  319).  In  that  case  it  was  held  that  where 
the  defendant  had  succeeded  to  and  taken  all  the  property 
rights,  privileges  and  franchises  of  the  Bleecker  Street  road 
it  took  them  burdened  with  its  charter  obligations.  We 
re-affinn  such  doctrine  here  when  we  hold  defendant  liable  to 
the  burdens  imposed  upon  the  corporations  of  which  it  is  the 
successor. 

There  is,  however,  nothing  in  that  or  any  other  case  cited  by 
counsel  which  holds  that,  by  language  such  as  is  used  in  the 
section  under  consideration,  the  legislature  while  granting  the 
power  intended  to  burden  the  grant  with  a  condition  not  neces- 
sarily connected  with  or  affecting  the  exercise  of  the  power 
granted. 

We  know  that  language  is  frequently  used  in  a  statute 
which  is  not  really  necessary  and  which,  perhaps,  is  to  some 
extent  superfluous.  The  same  idea  is  frequently  repeated  in 
different  words.  Because  different  language  may  be  used  it  is 
not  at  all  necessary  to  attribute  a  different  meaning  to  it  each 
time.  The  question  is  on  looking  over  the  whole  context 
what  is  the  true  meaning  of  the  legislature,  and  if  it  l)e  quite 
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plain  that  the  same  power  has  in  trutli  been  given  in  different 
portions  of  the  statute,  althoiigli  by  the  use  of  different  lan- 
guage, it  should  be  so  held,  instead  of  making  an  effort  to 
give  different  meanings  to  the  language,  one  of  which  it  does 
not  aptly  and  appropriately  express.  This  holds  good,  even 
thougli  the  effort  is  made  for  the  purpose  of  imposing  a 
burden  upon  a  railroad  corporation  which  it  is  plain  was  not 
in  the  contemplation  of  the  legislature.  That  it  was  not  in 
the  contemplation  of  the  legislature  appears  to  me  to  be  true 
also  for  other  reasons.  The  first  reason  and  one  already  given 
is  that  the  language  is  not  appropriate  to  impose  this  burden. 
Looking  at  the  surrounding  facts,  I  think  the  same  conclusion 
must  be  arrived  at.  A  perusal  of  the  whole  act  must,  I 
think,  convince  any  one  that  it  was  passed,  having  the  three 
possible  kinds  of  companies  above  described  in  view.  All  of 
the  provisions  up  to  the  thirty-sixth  section  are  with  reference 
to  the  companies  to  be  formed  under  it.  The  thirty-sixth 
provides  for  the  building  of  the  coincident  routes  by  an  exist- 
ing company,  while  connecting  routes  were  to  be  built  by  an 
elevated  railroad  company  then  existing  and  actually  operating 
a  road.  Such  companies  were  to  go  on  and  construct  their 
respective  roads  along  the  routes  and  operate  them  under  the 
same  act,  and  in  the  language  of  Judge  Earl  in  the  Ehvated 
Railroad  Case  (70  N.  Y.  327,  353),  tliese  various  corporations 
were  "  simply  placed  on  a  footing  of  equality  with  new  com- 
panies which  may  be  formed  under  the  act."  As  to  the  new 
roads  which  were  to  be  built  under  the  special  grant  of  power 
coming  from  the  Rapid  Transit  Act,  it  is  impossible  to  think 
that  the  legislature  meant  to  discriminate  in  favor  of  or 
against  any  road  coming  under  the  act.  The  whole  spirit  of 
the  act  is  to  treat  all  alike  and  not  to  impose  conditions  or 
limitations  upon  one  which  would  operate  unfairly  and  as  a 
special  burden  upon  it  when  compared  with  the  other  com- 
pany which  was  very  likely  to  be  a  rival  looking  to  substan- 
tially the  same  population  for  support.  This  would  be  mani- 
festly unfair. 

It  is  conceded  that  no  obligation  of  payment  on  income  has 
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ever  been  imposed  upon  any  other  road  under  the  Kapid  Tran- 
sit Act  of  1875,  and  the  claim  here  is  worked  out  at  the 
expense  of  tlie  fair  meaning  of  the  language  used. 

•Other  considerations  are  not  wanting.  The  burden  of  the 
payment  of  the  percentage  was  originally  imposed  upon  the 
Yonkers  Company  as  a  consideration  for  the  use  of  the  streets 
which  the  legislature  granted.  It  is  unnecessary  to  hold  that 
this  meant  the  use  of  tlie  streets  as  against  any  rights  of  abut- 
ting owners  as  well  as  the  city.  For  this  purpose  it  can  be 
confined  to  the  use  of  the  streets  as  against  the  city  only. 
This  at  least  was  in  terms  granted.  Since  the  passage  of  that 
act  the  amendment  of  the  Constitution  has  been  adopted  pro- 
hibiting such  use  without  the  consent  of  the  city  authorities. 
If  this  language  of  the  thirty-sixth  section  operates  to  impose 
this  percentage  burden  upon  defendant,  it  rests  upon  it  with- 
out the  grant  of  the  use  of  the  streets  for  which  use  the  pay- 
ment formed  the  consideration  in  the  former  case.  The 
burden  is  the  same  but  nothing  is  secured  to  the  defendant  on 
account  of  its  being  thus  imposed.  Could  this  have  been 
intended  ?  And  if  so,  then  we  find  the  company  under  the 
necessity  of  making  this  payment  in  any  event  and  also  bound 
to  submit  to  such  other  and  further  conditions  as  the  commis- 
sioners or  city  authorities  should  see  fit  to  impose  before  they 
would  lay  out  and  determine  the  connecting  routes  contem- 
plated by  the  act  or  consent  to  the  laying  of  the  tracks 
thereon.  These  conditions  could  be  made  as  to  the  payment 
of  a  percentage  and  as  to  rates  of  fare  as  well  as  in  regard  to 
other  matters.  Such  a  company  would  be  at  the  greatest 
disadvantage,  for  by  reason  of  the  percentage  burden 
it  miglit  be  unable  to  compete  upon  the  same  terras 
which  might  be  imposed  upon  the  coincident  routes  company 
and  thus  it  would  be  treated  unjustly.  We  do  not  think  that 
a  construction  which  would  permit  such  injustice  would  be  the 
correct  one.  The  commissioners  or  the  city  authorities  or  both 
would  have  the  subject  entirely  under  control,  and  they  could 
impose  such  conditions  as  they  thought  appropriate  before 
laying  out  the  routes  or  before  granting  consent  to  construct 
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the  road.     In  this  way  provision  would  be  made  for  all  inter- 
ests and  all  would  probably  be  treated  alike. 

Again,  the  rate  of  fare  allowed  by  the  old  statute  for  the 
Ninth  Avenue  route  could  be  materially  reduced  with  regard 
to  the  road  to  be  built  by  the  exercise  of  this  power  to  consent 
upon  condition  as  already  stated.  The  power  was,  in  truth, 
used  by  the  conrniissipners  and  the  city  authorities,  and  so  the 
defendant  had  to  consent  to  the  reduction  before  it  could 
obtain  the  authority  to  build.  Thus,  the  section  of  the  statute 
in  granting  the  right  to  build  upon  the  connecting  routes,  with 
all  the  rights  and  with  like  effect  as  if  part  of  the  original 
route,  must  be  held  not  to  mean  what  it  is  contended  to  mean, 
at  least  to  the  extent  claimed.  If  it  is  meant  to  give  all  the 
rights  literally  then  the  company  would  have  the  power  to 
charge  the  rates  of  fare  provided  for  in  the  statute  of  1867  or 
1875,  and  the  plaintiff  so  assumes  and  argues  that  in  consent- 
ing to  take  less  tlie  company  consented  to  a  condition  which 
the  commissioners  had  no  right  to  impose. 

We  think  the  commissioners  or  the  city  authorities  had  the 
right  to  impose  conditions  upon  that  as  well  as  other  subjects 
concerning  the  building  of  the  road,  hence  "  all  the  rights " 
were  subject  to  modification  by  the  action  of  those  bodies. 
Not  having  "all  the  rights"  certainly  the  special  burdens 
should  not  be  imposed  by  a  mere  implication.  The  commis- 
sioners having  full  power  in  the  case  of  the  defendant's  pred- 
ecessor to  consent  to  lay  out  the  routes  upon  such  conditions 
as  they  might  think  appropriate  and  such  as  they  could  impose 
in  the  case  of  companies  who  were  to  build  coincident  lines, 
why  should  an  unnatural  construction  of  the  last  two  or  three 
lines  of  the  section  (36)  be  resorted  to  for  the  purpose  of  hold- 
ing defendant  to  this  five  per  cent  obligation  on  the  Third 
Avenue  route  when  none  such  was  or  ever  has  been  imposed 
in  the  case  of  the  other  railroads  which  have  been  erected  and 
operated  under  and  by  virtue  of  the  provisions  of  the  Kapid 
Transit  Act? 

There  is  another  reason  why  the  language  used  cannot  be 
given  the  literal  meaning  claimed  for  it. 
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The  provision  assumes  to  give  all  the  rights,  and  with  like 
effect,  as  if  the  route  had  been  a  part  of  the  original  route. 
All  the  Tights  would  include  the  free  and  unconditional  use 
of  the  streets  of  the  city,  as  given  by  the  former  statutes,  and 
without  the  consent  of  the  city  authorities,  and  for  no  other 
compensation  than  the  five  per  cent  payment.  Yet  this,  it  is 
conceded,  cannot  be  done,  because  of  the  constitutional  amend- 
ment, and,  theretore,  this  clause  in  the  statute  must  be  so  read 
as  to  mean  that  the  company  is  to  have  all  the  rights  which 
may  remain  after  the  commissioners  shall  have  announced  the 
conditions  upon  which  they  will  fix  and  determine  the  routes, 
and  the  city  authorities  shall  have  given  their  consent  upon 
their  own  conditions  and  the  consents  of  the  proper  number 
of  property  owners  shall  have  also  been  given.  In  granting 
rights  which  are  thus  made  wholly  uncertain  as  to  their  nature 
and  extent,  and  which  are  incapable  of  enumeration  until 
after  the  above-mentioned  detennination  and  consents  have 
been  made  and  given,  can  it  be  possible  to  plausibly  contend 
that  the  legislature,  while  affirmatively  granting  a  power,  yet 
by  the  use  of  these  words,  "  with  the  same  rights  and  with  like 
effect,"  nevertheless  meant  to  impose  a  burden  to  which  no 
other  company  taking  rights  under  the  act  was  subjected  ?  It 
is  seen  that  "  the  same  rights  were,  in  truth,  not  given.  Why 
should  burdens  be  imposed  when  rights  were  lessened  ?  We 
think  our  construction  of  the  words  is  much  more  plausible 
and  much  nearer  the  real  intention  of  the  legislature  itself. 

Conditions  might  be  imposed  ])efore  fixing  these  routes,  and, 
indeed,  in  this  very  case  they  were  imposed,  which  are  incon- 
sistent with  the  exercise  of  "  all  the  rights  "  under  the  other 
statutes,  the  rates  of  fare  being  a  very  forcible  example. 

It  is  said  the  commissioners  had  no  right  to  impose  any  con- 
dition as  to  rates  of  fare,  and  that  they  knew  it,  and,  there- 
fore, obtained  an  agreement  as  to  the  fare  from  the  company. 
I  deem  the  manner  in  which  the  rate  of  fare  is  established  to 
be  of  small  importance,  -whether  by  imposing  such  rates  in  the 
first  instance,  and  as  a  condition  upon  which  the  route  is  fixed 
and  determined,  or  by  saying  to  the  company :  If  you  do  not 
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agree  we  will  not  fix  the  routes.  It  is  found  here  that  these 
conditions  were  imposed  upon  the  company  in  the  way  of  an 
agreement  by  it,  but  it  was  made  a  condition  precedent  to 
marking  out  the  routes.  And  we  think  the  commissioners 
had  the  right  to  demand  such  an  agreement  as  a  precedent 
condition.  It  is  also  worthy  of  remark  that  the  commissioners, 
while  evidently  assuming  jurisdiction  over  the  whole  subject 
of  the  conditions  and  exactions  upon  compliance  with  which 
they  would  proceed  to  fix  and  determine  these  routes  for 
defendant's  predecessor,  and  while  exacting  from  it  an  agree- 
ment which  it  is  seen  covers  the  whole  general  subject,  never 
placed  this  burden  upon  the  company,  nor  can  it  be  seen  by 
any  writing  or  evidence  upon  the  subject  that  such  burden 
was  supposed  to  exist. 

Upon  the  whole  statute  and  in  light  of  the  surrounding  facts 
known  to  the  legislature  at  the  time,  we  cannot  but  think  tliat 
the  construction  of  this  section,  as  contended  for  by  the  plain- 
tiff, is  strained,  unnatural  and  incorrect.  There  can  be  no  fair 
reason  assigned  for  any  distinction  between  the  rights  of  these 
various  companies  granted  under  this  act  to  the  disadvantage 
of  the  defendant's  predecessors. 

Finally,  it  is  said  that  the  defendant  ever  since  1879  has 
recognized  its  liability  to  pay  this  amount,  and  in  fact  has  paid 
what  it  claims  is  a  sum  equal  to  the  five  per  cent  up  to  the 
time  of  the  commencement  of  this  action.  Practical  construc- 
tion of  the  parties,  it  is  claimed,  makes  the  claim  of  plaintiff 
valid.  I  do  not  attach  the  same  importance  to  the  fact  of 
payment  that  the  plaintiff  does.  There  must  be  at  the  bottom 
some  statutory  liability  of  defendant,  or  else  it  is  not  obliged 
to  pay  the  amount  in  the  future. 

In  relation  to  the  obligation  to  pay  on  the  Ninth  Avenue 
route,  it  was  placed  in  the  act  of  1867,  which  was  con- 
cededly  valid.  The  method  and  time  of  payment  were  there- 
after prescribed  by  the  act  of  1868,  which  defendant  consented 
to  obey  and  waived  the  right  to  defend  on  the  ground  of  its 
invalidity.  But  here  there  is  no  statute  which  authorizes  the 
exaction,  however  mistaken  the  parties  may  have  been  in 
SiCKELs— Vol.  XCVIII.         6 
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regard  to  its  construction.  There  has  never  been  any  statutory 
autliority  for  its  payment,  and  there  has  been  nothing  for  the 
the  defendant  to  waive.  The  payment  has  been  purely 
gratuitous.  If  tlie  statute  were  ambiguous  enough  to  allow 
a  fair  and  rational  doubt  as  to  how  it  ought  to  be  construed, 
and  the  construction  actually  given  it  by  the  parties  were  a& 
near  the  true  one  as  any  could  be  said  to  be,  in  such  case  it 
might  be  the  inclination  of  courts  to  construe  it  in  accordance 
with  such  practice  of  the  parties.  In  this  case,  however,  we 
do  not  feel  that  the  act  can  be  fairly  or  naturally  construed  in 
the  way  plaiutiflE  claims. 

This  leads  to  a  reversal  of  the  judgment  as  to  the  Third 
Avenue  route. 

Third,  The  counterclaims  of  the  defendant  we  do  aiot  think 
can  be  allowed.  There  was  never  any  warranty  in  regard  to 
the  free  use  of  the  streets  by  defendant  as  against  abutting 
owners.  On  the  contrary,  the  very  act  under  which  defendant 
claims  the  right  to  recover  the  sums  paid  to  abutting  owners, 
provides  for  the  payment  thereof  by  the  company.  (Sec.  11, 
act  of  1867.)  The  amounts  heretofore  paid  by  defendant  can- 
not be  recovered  back  as  involuntary  payments  within  any  prin- 
ciple, and  the  plaintiff  is  entitled  to  retain  the  same.  There 
has  been  no  mistake  of  fact  under  which  payments  have  been 
made,  and  the  defendant  must  remain  where  it  is  in  relation 
to  moneys  paid  heretofore. 

"We  express  no  opinion  upon  the  proper  construction  of  the 
expression  "  net  income,"  but  leave  that  for  decision  when  it 
necessarily  arises.  Tlie  accounting  can  go  on  if  necessary,  and 
upon  it  full  evidence  may  be  given  so  that  a  decision  as  to  the 
true  meaning  of  the  expression  may  be  arrived  at  in  the  light 
of  all  the  facts  surrounding  the  discussion  which  it  may  be 
material  to  know. 

For  the  reasons  above  given  the  judgment  should  be  reversed 
and  a  new  trial  granted,  with  costs  to  abide  the  event. 

Gray,  J.,  (dissenting).  I  agree  with  Judge  Peckham  that 
the  defendant  should  be  held  to  the  obligation  of  paying  into  the 
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city  treasury  five  per  cent  of  the  net  income  from  the  operation 
of  that  portion  of  its  railroad,  which  is  commonly  called  the 
Ninth  Avenue  line.  That  obligation  is  certainly  enf  orcible  upon 
the  theory  expressed  in  his  opinion.  I  think  it  perfectly  clear 
that  the  subsequent  acquiescence  by  the  West  Side,  etc.,  Rail- 
road Company  and  of  its  successor,  the  New  York  Elevated 
Railroad  Company,  in  the  directions  for  payment,  contained  in 
the  act  of  1868,  was  equivalent  to  a  consent  that  they  should 
become  part  of  the  compact  with  the  state,  which  regulated 
its  corporate  life,  and  that  they  should  constitute  the  rule  in 
making  the  statutory  payments.  However  grave  the  objec- 
tions to  the  act  of  1868,  upon  constitutional  grounds,  the  pro- 
visions of  its  second  section  related  merely  to  the  manner  of 
paying  the  fixed  percentage.  The  burden  of  payment  was 
already  imposed  by  the  act  of  1867,  which  left  for  future 
legislation  a  matter  of  detail,  as  to  the  manner  and  times  of 
making  the  payments.  When,  subsequently  to  the  passage  of 
the  act  of  1868,  the  predecessors  of  the  Manhattan  Railway 
Company  made  payments  of  percentages,  at  stated  times,  into 
the  city  treasury  ;  in  legal  eflEect,  there  was  an  adoption  of  the 
directions  of  that  act,  as  a  regulation  of  the  discharge  of  the 
corporate  obligation ;  and  the  charter  then  stood  as  containing 
as  complete  an  obligation,  with  respect  to  such  payments,  aa 
though  the  act  of  1867  had,  in  terms,  fixed  their  manner  and 
times. 

But  I  cannot  agree  with  the  conclusion  that,  as  to  its 
so-called  Third  Avenue  line,  the  defendant  and  its  predecessor, 
the  New  York  Elevated  Railroad  Company,  were  exempted 
from  this  general  charter  obligation.  I  consider  that  the  con- 
dition of  liability  being  once  established,  with  respect  to  tlie 
original  route,  it  inevitably  and  logically  follows  that  that  con- 
dition continued  with  respect  to  all  extensions,  or  connecting 
routes  built  by  the  New  York  Company,  unless  and  until 
relieved  by  competent  and  certain  legislative  action.  Any 
other  view  of  the  question  seems  without  any  justification 
npon  legal  grounds,  and  must  be  influenced  by  some  quite 
unwarrantable  notion,  or  sentiment,  of  injustice  to  the  defend- 
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ant.  After  the  many  years  of  acquiescence  by  the  defendant 
and  its  predecessor  in  the  understanding  that  the  obligation  to 
pay  the  percentage,  imposed  by  the  original  act  of  incorpora- 
tion, continued  with  equal  force  as  to  new  routes,  extending 
their  railway,  built  through  the  permission  given  by  the  Rapid 
Transit  Act  of  1875, 1  think  it  is  altogether  too  late  to  indulge 
in  sympathy,  or  to  rest  the  discussion  of  the  case  upon  any 
notion  of  injustice.  It  never  occurred  to  the  defendant  that 
it  was  suffering  from  any  unjust  and  illegal  burden,  until  after 
the  lapse  of  some  twelve  years  from  the  construction  of  the 
Third  Avenue  line ;  and,  in  fact,  a  careful  and  candid  con- 
sideration of  the  statutes  and  of  the  facts  should  dispel  any 
doubt  as  to  the  justice  of  holding  it  to  an  obligation  imposed 
by  law  and  most  willingly  assumed.  It  will  conduce  to  a 
clearer  understanding  of  a  question,  which  is  of  very  great 
importance  to  the  city  of  New  YorkJ  if  we  consider  what  was 
the  general  situation  at  the  time  of  the  passage  of  chapter  606 
of  the  Laws  of  1875,  or,  as  it  is  usually  referred  to,  the  "  Rapid 
Transit  Act."  When  that  act  was  passed,  the  New  York 
Elevated  Railroad  Company  had  acquired  by  purchase,  upon 
foreclosure  and  upon  sales,  the  property  and  franchises  of  the 
West  Side  and  Yonkers  Patent  Railroad  Company,  and  was 
operating  its  elevated  railroad  from  the  Battery,  through 
Greenwich  street,  to  and  through  Ninth  avenue  to  Thirtieth 
street,  and  solely  by  virtue  of  the  franchises  so  acquired.  It 
was  the  only  elevated  steam  railway  in  actual  operation  in  the 
city,  and,  but  a  day  before  the  passage  of  the  Rapid  Transit 
Act,  the  legislature  had  passed  chapter  595  of  the  Session 
Laws,  which  confirmed  it  in  its  possession  of  the  rights  and 
franchises  acquired  ;  authorized  and  required  it  to  continue 
and  complete  elevated  railroads,  and  regulated  the  construc- 
tion, operation  and  management  thereof.  There  was  one  other 
corporation  in  existence  at  that  time,  formed  under  an  act 
passed  in  1872,  for  the  purpose  of  operating  an  elevated  rail- 
way, and  that  was  the  Gilbert  Elevated  Railroad  Company. 
Its  charter  gave  it  the  right  to  build  a  tubular  elevated  rail- 
way upon  and  southerly  from  Sixth  avenue ;    but  it  had  done 
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little,  if  anything,  in  tlie  direction  of  carrying  out  the  char- 
tered project.  Amendments  to  the  Constitution  of  the  state, 
which  went  into  force  on  January  1,  1875,  stood  in  the  way 
of  any  legislative  action,  looking  to  the  extension  of  the  New 
York  Elevated  Company's  Ninth  Avenue  line  beyond  the 
routes  lixed  for  it  on  the  west  side  of  the  city.  In  that  con- 
dition of  aflEairs  the  Rapid  Transit  Act  was  passed  —  in  form 
a  general  law,  or  scheme,  authorizing  elevated  steam  railways 
in  the  city,  upon  routes  and  under  articles  for  the  incorpora- 
tion of  companies,  to  be  determined  and  framed  by  commis- 
sioners appointed  by  the  mayor.  Being,  for  the  generality  of 
its  application,  saved  from  the  constitutional  inhibition,  the 
act,  nevertheless,  was,  plainly  enough,  in  the  interest  of  the 
existing  New  York  and  Gilbert  Elevated  Companies,  and  its 
thirty-sixth  section  was  inserted  to  cover  the  case  of  each. 
That  section  provided,  in  the  first  place,  for  any  existing  cor- 
poration, the  routes  of  which  coincided  with  the  routes  laid  out 
by  the  mayor's  commissioners,  and  empowered  it  to  construct 
and  operate  its  railway  as  a  corporation  specially  formed  under 
the  act.  That  met  the  case  of  the  Gilbert  Company,  and  it 
availed  itself  of  the  privileges  granted,  and  changed  into  an 
open  steam  railway,  upon  the  routes  determined  by  the  mayor'a 
commissioners  coincident  with  its  routes.  It  subsequently 
became  the  Metropolitan  Elevated  Kailroad  Company.  The 
intended  application  of  the  first  part  of  this  thirty-sixth  section 
to  the  Gilbert  Company,  as  the  only  one  having  coincident 
routes,  is  not  disputed  by  Judge  Peokham,  and  was  so  assumed 
by  Church,  Ch.  J.,  in  his  opinion  in  the  matter  of  that  com- 
pany.    (70  N.  Y.  at  page  368.) 

In  the  second  place,  that  section  provided  that  the  mayor's 
commissioners  might  fix  the  routes  by  which  any  elevated 
steam  railway,  then  in  actual  operation,  might  connect 
with  other  steam  railways,  or  their  depots,  or  with  steam 
ferries,  and  concluded  in  this  language :  "  And  when  any  con- 
necting route  or  routes  shall  be  so  designated,  such 
elevated  railway  company  may  construct  such  connection, 
with  all  the  rights  and  with  like  effect  as  though  the  same  had 
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been  a  part  of  the  original  route  of  such  railway."  This  sec- 
ond provision  of  the  section,  as  plainly,  applied  to  the  case  of 
the  New  York  Elevated  Railroad  Company ;  for  that  was  the 
only  "  elevated  steam  railway  in  actual  operation."  That  com- 
pany made  immediate  application  and,  within  two  years, 
received  final  authority,  through  an  order  of  the  court,  to  pro- 
ceed and  construct  the  extension  of  its  route  from  the  Bat- 
tery, by  the  south  end  of  the  city,  through  various  streets  to 
and  through  the  populous  thoroughfare  of  the  Third  avenue  ; 
all  which  rights  it  obtained  upon  the  pretext  and  theory  that, 
by  such  an  extension  of  its  route,  it  was  enabled  to  connect 
with  the  various  ferries  and  railway  depots  on  the  east  side  of 
the  city.  It  cannot  very  reasonably  be  doubted  but  that  the 
Rapid  Transit  Act  was  promoted  by  these  two  companies; 
which,  under  cover  of  an  apparently  general  act,  through  this 
brief  thirty-sixth  section,  were  enabled  to  do  that  which  they 
could  not  have  gained  authority  to  do  through  a  special  legis- 
lative enactment.  The  question,  then,  is  whether,  having 
gained  this  valuable  and  practically  exclusive  privilege,  there 
was  also  secured  the  additional  grant  to  the  New  York  Ele- 
vated Company  of  an  exemption  from  the  obligation,  imposed 
by  previous  legislation,  of  paying  a  percentage  to  the  city  as  a 
consideration  for  the  use  of  the  streets.  If  it  did,  where  is  the 
language  of  exemption,  and  what  shall  we  do  with  the  appar- 
ently stringent  language  with  which  section  36  concludes! 
An  argument  is  sought  to  be  founded  upon  supposed  effects 
upon  the  corporation,  coming  in  under  the  provision  of  the 
section,  of  conditions,  requirements  and  processes  mentioned 
in  the  act — effects  w^hich  are  dwelt  upon  in  Judge  Peckham's 
opinion.  It  is  suggested  that  the  effect  upon  the  New  York 
Elevated  Company,  of  having  passed  through  the  machinery 
of  the  Rapid  Transit  Act,  was  to  make  it,  as  to  its  new  pow- 
ers, and  their  exercise  in  the  construction  and  operation  of  the 
new  routes,  independent  and  to  relieve  it  from  the  legal  obli- 
gation attaching  to  the  operation  of  its  original  route.  But  any 
such  proposition  spends  its  force  against  the  stubborn  resistance 
of  the  facts  and  of  the  language,  with  which  the  legislature 
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concludes  its  grant  of  power  to  tlie  applicant,  under  the  sec- 
tion ;  which  is  couched  in  the  fomi  of  a  limitation  and  which 
differentiates  it  from  a  corporation  formed  under  the  act  itself. 
That  the  legislature  meant  something  when  providing  that  it 
"may  construct  *  *  *  with  like  effect  as  though  the 
same  had  been  a  part  of  the  original  route  of  such  railway," 
we  may  not  deny.  Wliat  was  the  "  original  route "  of  the 
New  York  Elevated  Company,  and  what  were  its  duties  and 
obligations,  the  legislature  well  knew ;  for  the  previous  day 
had  witnessed  the  passage  of  chapter  595  of  the  Laws  of  1875, 
which  had  confirmed  the  company  in  the  possession  of  the 
properties,  franchises  and  rights  acquired  from  the  West  Side 
Company,  "  as  they  were  granted  "  to  that  company.  If  we 
hold  that  the  New  York  Company  and  its  successor,  the  Man- 
hattan Company,  came  under  the  obligation  imposed  by  the  act 
of  1867  upon  the  West  Side  Company,  and,  if,  under  section 
36  of  the  Rapid  Transit  Act,  the  new  connecting  routes  were 
to  be  constructed  "  with  like  effect,"  as  though  "  a  part  of  the 
original  route,"  how  can  we  escape,  by  sensible  processes  of 
reasoning,  the  conclusion  that  the  legislature  meant  to  provide 
that  whatever,  by  the  law  regulating  its  existence,  was  imposed 
upon  and  required  of  the  company,  with  respect  to  the  city, 
whose  streets  were  to  be  used,  in  the  operation  of  its  original 
route,  should  still  be  a  condition  of  its  right  to  exercise  its  new 
power  to  construct  the  connections  or  extensions  of  that  route  ? 
The  New  York  Company  so  understood  the  matter ;  as  we  see 
evidenced  by  its  continuing  to  pay  the  five  per  cent  for  the 
many  years  after  it  had  constructed  the  new,  or  Third  Avenue 
route. 

The  Rapid  Transit  Act,  in  its  bearing  upon  the  New  York 
Company,  was  but  an  enabling  act.  These  connections  of  the 
New  York  Company,  under  which  description  it  was  enabled 
to  build  its  present  Third  Avenue  line,  are  in  fact  parts  of 
its  original  route.  Had  the  legislature,  by  mere  amendment 
of  the  acts,  under  which  the  New  York  Company  became 
authorized  to  operate  its  Ninth  Avenue  line,  further  empowered 
it  to  build  and  operate  these  connections,  would  any  doubt 
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have  existed  as  to  the  continuance  of  tlie  obligation  to  pay  the 
percentage  to  the  city  ?  Certainly  not.  Then  how  has  the 
section  of  the  Bapid  Transit  Act  in  question  created  anj^  such 
doubt  ?  It  is  very  evident  that  Judge  Peckham's  consideiu- 
tion  of  the  question  was  influenced  by  the  belief  that,  though 
the  right  to  build  connecting  routes  is  derived  solely  from  the 
thirty-sixth  section,  its  language  could  not  mean  that  the 
burden  imposed  under  the  old  statutes  continued,  "  because," 
he  says,  "the  act  *  *  *  contained  within  itself  pro- 
visions for  the  imposition  of  conditions  and  burdens.  The 
power  to  impose  them  lay  with  the  commissioners,"  etc.  But 
that  is  altogether  a  mistaken  reading  of  the  act.  The  New 
York  Company  was  not  compelled  to  forego,  or  to  change, 
any  of  its  corporate  environments  of  powera  and  privileges,  in 
order  to  come  in  under  the  act  and  to  avail  itself  of  the 
further  privilege  extended  to  it.  Though  the  power  to  con- 
struct these  connections  with  the  original  route  flowed  from 
the  provisions  of  the  Rapid  Transit  Act,  the  right  to  avail 
itself  of  the  privilege  resided  in  an  existing  corporation,  whose 
powers  and  obUgations  were  already  defined  and  regulated. 
The  act  conferred  no  power  upon  the  mayor's  commissioners 
to  impose  any  conditions  upon  it  whatever.  That  power  they 
did  have  with  respect  to  the  other  class  of  companies,  referred 
to  in  the  section  ;  such  as  the  Gilbert  Company.  With 
respect  to  them,  their  power  to  construct  and  operate  an 
elevated  railway  was  made  to  depend  "  upon  fulfillment  of  the 
requirements  and  conditions  imposed  by  said  commissioners ; " 
but,  with  respect  to  the  class  of  elevated  roads  in  actual  opera- 
tion, of  which  the  New  York  Company  was  the  sole  represent- 
ative, the  only  power  conferred  upon  the  commissioners  to 
impose  requirements  or  conditions  was  "  under  section  4  of 
the  act ; "  and  they  were  such  "  as  are  necessary  to  be  fulfilled 
in  such  cases  under  section  18  of  article  3  of  the  Constitution 
of  the  state."  Reference  to  section  4  of  the  Rapid  Transit 
Act  shows  that  no  power  is  there  conferred  upon  the  commis- 
sioners to  impose  any  conditions,  which  were  not  already 
imposed  by  the  Constitution. 
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That  section  (4)  simply  provides  that  the  mayor's  commis- 
sioners shall,  if  they  find  such  railways  necessary,  within  a 
certain  time  after  organization,  determine  upon  and  locate 
routes  for  the  railways  through  the  streets,  etc. ;  except  Broad- 
way and  Fifth  avenue  below  Fifty-ninth  street,  and  Fourth 
avenue  above  Forty-second  street,  and  except  such  portions  of 
streets,  etc.,  as  are  legally  occupied  by  any  elevated  or  under- 
ground railroad  in  actual  operation ;  provided  the  consents  of 
property  owners  and  of  the  local  authorities  be  first  obtained, 
or,  in  lieu  thereof,  the  determination  of  commissioners 
appointed  by  the  Supreme  Court,  etc. 

Section  18  of  article  3  of  the  Constitution,  referred  to  in 
the  thirty-sixth  section,  simply  inhibits  the  legislature  from 
authorizing  the  construction  of  street  railroads,  without  the 
consents  or  determination  of  commissioners  described  in 
section  4 ;  which  has  simply  embodied  the  constitutional 
language.  This  is  all  the  force  of  the  reference  in  the 
language  of  that  section  of  the  act,  which  permitted  connec- 
tions to  be  constructed  by  elevated  steam  railways  in  actual 
operation  "upon  fulfillment  *  *  *  of  such  of  the^ 
requirements  and  conditions,  imposed  by  said  commissioners 
under  section  4  of  this  act  as  are  necessary  in  such  cases,  under 
section  18  of  article  3  of  the  Constitution  of  this  state."  Can 
it,  with  any  semblance  of  reason,  be  asserted  that,  by  force  of 
that  reference  in  section  36,  the  commissioners  were  given  any 
power  to  impose  requirements  or  conditions  upon  the  New 
York  Elevated  Company,  except  as  to  matters  already  pro- 
vided for  in  the  Constitution  ?  And,  yet,  that  is  the  only 
language  in  the  act,  applicable  to  the  case  of  the  New  York 
Company,  which  refers  to  the  existence  of  a  power  in  the  com- 
missioners to  impose  conditions.  Compare  the  provisions  aa 
to* the  class  of  elevated  railways  in  actual  operation,  desiring 
to  make  connections,  with  the  previously  described  class,  of 
which  the  Gilbert  elevated  was  the  representative,  and  a  dis- 
crimination is  evident ;  for  in  its  case  the  commissioners  were 
empowered  to  impose  such  conditions  and  requirements  a& 
SicKELs— Vol.  XCVIIL        7 
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they  could  in  the  case  of  a  corporation  specially  formed  under 
the  act. 

The  Bapid  Transit  board  of  commissioners  were  distinctly 
advised  by  their  counsel,  in  an  opinion  which  is  printed  in  this 
record,  that  they  could  only  deal  with  the  existing  corporation 
in  actual  operation,  by  fixing  connecting  routes,  and  that  sec- 
tion 36  made  a  sharply  drawn  distinction  between  the  case  of 
the  special  companies  by  that  section  contemplated  and  the 
new  companies  in  terms  provided  for.  The  commissioners, 
however,  were  in  a  position  wliere  they  might  refuse  to  act 
harmoniously  in  fixing  connecting  routes,  and  they  could 
request,  as  a  condition  of  their  acting  upon  the  application  of 
the  company,  that  it  should  agree  to  some  things.  The  com- 
pany was,  however,  under  no  obligation  to  submit  to  any  con- 
ditions the  commissioners  might  dictate.  Though  the  act,  as 
^e  readily  appreciate,  was  passed  for  its  benefit,  it  was  free  to 
decline  taking  any  action  under  it  to  make  connections,  if  too 
exacting  demands  were  made  by  the  commissioners  or  by  the 
•city  officers.  But  the  company  had  a  clear  conception  of 
the  situation  and  was  perfectly  willing,  if  not  anxious,  in 
order  to  obtain  the  necessary  official  action  of  the  commission- 
ers, to  make  concessions. 

The  Kapid  Transit  Act  was  passed  June  18,  1875.  At 
«t  meeting  of  the  board  of  directors  of  the  New  York  Com- 
pany, which  must  have  been  held  very  soon  afterwards  (before 
September),  resolutions  were  passed  to  the  effect  that,  in  con- 
sideration of  the  fixing  by  the  Kapid  Transit  commissioners  of 
routes  for  connections  with  depots,  etc.,  as  heretofore  applied 
for  and  designated  by  the  company,  or  such  as  the  company 
would  accept  in  lieu  thereof,  the  company  would  agree  to  con- 
struct certain  specified  portions  of  these  routes,  before  or  by 
specified  dates ;  to  charge  fares  at  specified  rates  upon  such 
connections;  to  run  "commission"  trains;  to  construct  a 
single,  double  or  treble  track  road,  according  to  certain  locali- 
ties, and  to  pay  a  reasonable  proportion  of  the  expenses  of 
the  commissioners.  This  was  its  voluntary  agreement,  con- 
ditioned   upon  an  acceptance  of    its    previous  designation 
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of  the  routes  it  wished  to  construct  upon  At  a  meeting 
of  the  commissioners,  on  September  2,  1875,  these  resolutions 
were  ofEered,  and  the  board,  thereupon,  "  in  consideration  of 
the  stipulations,  agreements,  etc.,  of  the  New  York  Elevated 
Company,"  proceeded  to  fix  and  determine  the  routes  for  that 
company,  as  applied  for.  On  September  7,  1875,  the  com- 
mon council  of  the  city,  acting  upon  the  full  report  of  the 
above  proceedings,  passed  a  resolution  consenting  to  the  routes 
reported  upon  by  the  rapid  transit  board.  It  is  very  remark- 
able that,  with  all  the  particularity  with  which  the  company 
framed  its  resolutions  and  with  which  they  were  acted  upon, 
there  should  be  nothing  said  upon  the  subject  of  its  release 
from  the  payment  of  this  percentage. 

But  if  the  commissioners  were  without  power  to  impose  any 
conditions,  other  than  such  as  the  Constitution  contained ;  or 
to  require  anything,  other  than  the  company  might  by  volun- 
tary agreement  assent  to,  and  if  the  language  of  the  section 
(36),  under  which  the  privilege  was  extended  to  the  New  York 
Company  to  extend  its  original  route  by  connections,  etc.,  is  to 
be  construed  as  without  direction  upon  the  subject  of  the  lia- 
bility to  pay  percentage,  the  question  again  presents  itself ; 
how  did  the  company  gain  an  exemption  from  that  burden  ? 
Its  independence  was  not  affected  by  the  act  and  what  it 
received  under  its  provisions  was  a  mere  enlargement  of  the 
right  to  construct  railways  in  the  streets  of  the  city.  The 
commissioners  stood  there,  not  with  any  power  to  impose  con- 
ditions, but  simply  with  power  to  determine  upon  connecting 
routes  and  to  require  from  the  company  the  formal  expression 
of  its  assent  to  the  constitutional  requirements,  referred  to  in 
section  4.  That  was  the  extent  of  their  power  over  the  appli- 
cant ;  though,  of  course,  they  could  negotiate  any  agreement 
between  the  city  authorities  and  the  company,  as  a  condition 
of  an  exercise  of  their  limited  powers.  It  is  sought  to  explain 
away  the  force  of  the  words,  with  which  the  grant  of  power 
•  to  construct  connecting  routes  concludes,  by  treating  them  as 
words  of  further  assurance  as  to  the  authority  to  build,  and  by 
regarding  them  as,  in  reality,  unnecessary  and  superfluous. 
But  the  objections  to  these  views  are  too  grave. 
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The  grant  to  the  corporation  of  the  powers  conferred  by 
section  26  of  the  act  was  not  necessary,  simply  to  enable  it  to 
construct  and  operate  an  elevated  railway ;  but  it  was  deemed 
necessary,  or  wise,  that  every  doubt  should  be  removed  as  to 
its  right  to  operate  an  elevated  steam  railway.  In  the  original 
act  the  motor  power  was  to  be  by  a  propelling  cable,  and  the 
change  in  the  motor  power,  authorized  by  the  subsequent  act, 
was  made  dependent  upon  the  approval  of  the  commissioners ; 
who,  under  those  acts,  were  appointees  of  the  governor.  By 
force  of  the  grant  in  the  thirty-sixth  section  of  the  powers  con- 
ferred by  section  26,  the  New  York  Company  was  relieved  of 
any  question  upon  the  subject  of  its  right  to  operate  an  ele- 
vated steam  railway.  It  needed  no  reference  to  the  powers  in 
section  26  to  enable  it  to  construct  and  operate  the  proposed 
connecting  routes.  That  right  was  expressly  granted  in  sec- 
tion 36  and  all  other  requisite  corporate  powers  were  already 
possessed  under  the  General  Railroad  Act  of  1850,  or  by  vir- 
tue of  its  purchase,  etc. ;  with  the  possible  exception,  or  doubt, 
as  to  the  power  to  use  steam  as  a  motor,  without  having  first 
obtained  the  consent  of  the  governor's  commissioners.  I  think, 
unless  we  construe  the  language,  in  which  this  grant  of  power 
to  construct  connections  is  couched,  as  working  a  discrimina- 
tion against  the  company,  that  its  existence  in  the  section  is 
reduced  to  an  absurdity.  If  it  is  read  as  continuing  the  exist- 
ing legal  obligation  and  as  making  it  co-extensive  with  the  cor- 
porate rights  of  the  company  in  its  added  field  of  operation,  it 
receives  a  sensible  and  forceful  meaning.  In  empowering  the 
company  to  construct  a  connection  "  with  all  the  rights  and 
with  like  effect  as  though  the  same  had  been  a  part  of  the 
original  route,"  the  language  is  confirmatory  of  the  existing 
obligation  of  the  company,  and  of  those  corporate  rights  which 
were  necessary  to  l>e  possessed  for  the  construction  and  opera- 
tion of  an  elevated  railway. 

If  we  regard  the  exact  situation,  we  cannot  fail  to  see  the 
fallaciousness  of  the  idea  that  any  transformation  was  occa- 
sioned, or  that  any  change  in  the  corporate  obligation  of  the 
New  York  Company  resulted,  when,  in  consequence  of  its 


1894.]       Mayor,  etc.,  of  New  Yobk  v.  M.  E.  Co.  53 

N.  T.  Rep.]  Dissenting  opinion,  per  Gray,  J. 

application,  certain  connecting  routes  were  fixed  by  the  com- 
missioners. Any  confusion  of  ideas  on  tliat  liead  must  be 
occasioned  by  the  supposition  that,  through  the  proceedings, 
which  resulted  in  the  connecting  routes  being  accorded  and 
fixed,  the  New  York  Company  was  so  affected,  through  the 
imposition  of  conditions  and  of  requirements  under  the  act,  as 
to  give  to  it  a  separate  set  of  rights,  and  that  it  must  have 
been  the  intention  of  the  legislature,  because  thereof,  to  sever 
the  obligation  affixed  to  the  operation  of  the  original  route. 
But,  as  it  has  been  shown,  the  permission  to  build  connecting 
routes  came  from  the  legislature,  unaccompanied  by  the 
imposition  of  a  single  condition  not  already  in  the  funda- 
mental or  general  law.  The  whole  right  to  build  further  was 
conferred  solely  by  section  36  and  that  section  neither  affixed, 
nor  authorized  the  affixing  of,  one  requirement  beyond  the 
necessity  of  obtaining  the  consents  mentioned  in  the  Consti- 
tution, and  did  not  subtract  any  burden  imposed  by  the  char- 
ter of  the  existing  corporation.  In  a  court  of  law  we  are 
bound  to  give  effect  to  the  words  of  the  statute,  and,  if  they 
are  susceptible  of  a  reasonable  application,  we  cannot  say  that 
they  are  meaningless,  nor  dismiss  them  as  superfluous.  These 
words  had  a  place  and  they  had  a  mission  to  perform.  If  we 
say  they  do  not  subject  the  corporation,  in  this  material  respect, 
as  it  was  subject  before,  then  I  think  we  utterly  disregard  the 
evident  purpose  of  their  insertion.  What  other  reasonable 
construction  can  we  give  to  this  legislative  enactment,  than  as 
a  provision  authorizing  the  company  to  build  the  connecting 
routes,  when  and  as  fixed  by  the  mayor's  commissioners,  as 
though  they  had  been  named  as  a  part  of  its  route  in  the  pre- 
vious legislation  ?  It  did  not  come  in  under  the  act  as  one  of 
the  companies  it  was  designed  for  creating  and  it  was  not  sub- 
jected to  the  imposition  of  any  of  those  requirenients  or  condi- 
tions at  the  hands  of  the  commissioners,  to  which  the  other 
mentioned  companies  were.  It  simply  availed  itself  of  the 
permission  extended  by  a  provision  of  the  act  to  extend  its 
original  route  and  whatever  requirements,  whether  by  the 
commissioners  or  by  the  city  authorities,  it  came  under,  was 
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the  result  of  its  express  consent  thereto,  and,  in  no  conceivable 
sense,  the  result  of  any  condition  in  the  provision  of  the  act. 

The  constitutional  amendments  then  in  force  prevented 
such  a  gracnt  of  power  by  way  of  an  amendment  to  the  charter 
and  the  difficulty  was  overcome  in  the  legislature  by  adding 
section  36  to  the  Rapid  Transit  Act ;  which,  being  considered 
as  a  law  general  in  its  application  to  existing  companies,  was 
held  not  to  be  in  conflict  with  the  Constitution.  {Matter  of 
jy.  Y.  EUoated  R.  B.  Co.,  70  K  Y.  327.)  In  the  case  cited, 
it  was  suggested  of  section  36  that  its  purpose  and  effect  were 
to  bring  existing  railroad  corporations  within  the  general 
scheme  devised  by  a  general  law,  and  it  was  very  forcibly 
intimated  that  the  enactment  of  the  section  was  a  way  adopted 
by  the  legislature  "  to  circumvent  the  Constitutional  provision 
without  violating  it."  (P.  353.)  In  that  and  the  succeeding 
case  of  T?ie  QUhert  Elevated  B.  B.  Co.  (70  N.  Y.  367),  it 
was,  evidently,  considered  as  to  the  two  existing  companies, 
which  availed  themselves  of  the  provisions  of  the  Sapid 
Transit  Act,  that  that  act  simply  recognized  and  regulated  the 
right  already  possessed  to  build  and  to  operate  an  elevated 
railway. 

It  is  said  that  the  act  placed  existing  companies  on  a  footing 
of  equality  with  new  companies,  to  be  formed  under  its  pro- 
visions, and  the  Matter  of  If,  Y.  El.  B,  B.  Co.  (supra),  is 
cited  as  authority  for  this  view.  But  the  remark  was  made, 
in  that  case,  with  respect  to  the  equal  right  of  the  New  York 
Company,  with  the  companies  to  be  formed  under  the  act,  to 
apply  for  connecting  routes  and  to  meet  the  argument  that 
section  36  was  violative  of  the  Constitution,  as  being,  with 
respect  to  that  company,  a  grant  of  an  exclusive  privilege,  etc. 
(See  pp.  347,'  348,  351-353.)  No  other  inference  from  the 
remark  is  fair  or  warrantable-  That  the  existing  company, 
availing  itself  of  its  provisions  to  make  extensions  of  its  route 
to  connect  with  other  railways,  or  with  ferries,  was  intended 
to  be  relieved  of  any  legal  obligation  connected  with  the 
franchise,  of  the  nature  of  the  one  in  question,  is  distinctly 
negatived,  in  my  judgment,  by  the  absence  of  appropriate 
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language  to  accomplish  that  result.  Any  possible  inferences 
that  equality  of  burdens  was  intended  to  be  conferred  become 
impossible  in  the  presence  of  the  last  clause  of  the  thirty-sixth 
section. 

But,  it  is  argued,  if  the  thirtynsixth  section  operates  to 
impose  this  percentage  burden  upon  the  defendant,  it  resta 
upon  it  without  the  grant  of  the  use  of  the  streets ;  for  which 
use  the  payment  formed  the  consideration  under  the  original 
act.  The  argument  refers  to  the  change  of  conditions  worked 
by  the  amendment  to  the  Constitution,  which  prohibited  the 
use  of  the  streets  without  the  consent  of  the  city  authorities. 
I  cannot  see  much  point  in  that  argument.  "While,  previously^ 
the  consent  of  the  legislature  was  necessary  to  be  obtained  to 
use  the  streets ;  by  the  adoption  of  the  constitutional  amend- 
ment, it  became  necessary  to  obtain  the  consent  of  the  city 
authorities.  But,  in  either  case,  the  reason  for  the  payment 
of  a  percentage  was  the  same.  It  was  the  consideration  for 
the  proposed  use  of  the  streets,  as  determined  upon  by  the 
legislature,  and  was  obligatory  at  all  times.  There  is  no 
injustice,  (and  none  such  was  ever  imagined  by  the  company), 
in  construing  section  36  as  continuing  the  burden  of  the  per- 
centage, although  the  legislature  could  not  grant  the  use  of 
the  streets.  The  right  to  consent  to  the  use  of  its  streets  was 
in  the  city ;  but  the  consideration  for  that  use  remained,  as  to 
the  New  York  Company,  as  it  had  been  imposed  by  the  legis- 
lature, for  all  time,  or  until  competently  exempted.  I  fail  to 
perceive  any  force  in  the  argument  based  upon  the  injustice 
of  implying  a  continuation  of  the  obligation.  It  is  not  neces- 
sary for  us  to  imply.  The  obligation  was  removed,  or  it  con- 
tinued, and  the  language  is  plain  enough  to  read  in  it  the 
continuation  of  the  obligation.  Ample  reasons  existed  for  it. 
It  was  the  only  elevated  steam  railway  in  actual  operation  in 
the  city,  and,  through  the  provision  of  the  section,  the  com- 
pany became  enabled  to  extend  the  operation  of  its  railways, 
through  the  more  populous  and  busy  portions  of  the  south 
and  east  sides  of  the  city  and  to  get  the  immense  passenger 
traflSc,  offered  by  the  East  river  ferries  and  the  great  railroad 
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depots.  It  was  not  so  unjust  a  discrimination  for  the  legis- 
lature to  make  against  a  railroad  company,  standing  equipped 
and  designing  to  enter  upon  that  profitable  territory  at 
once.  If  a  previously  existing  burden  seemed  to  be  expressly 
continued  by  the  legislative  provision,  the  company  dealt 
with  the  commissioners  and  the  city  authorities  with  full 
knowledge.  The  company  plainly  enough  understood  that 
the  obligation  continued  and  was  most  willing  to  accept 
the  few  new  conditions  demanded.  It  evidently  did  not 
see  any  of  that  inconsistency  in  the  city's  holding  it  to 
its  obligation,  which  is  now  commented  upon.  It  did  not 
consider  the  burden  an  unequal  one  to  bear,  or  an  unjust 
or  illegal  one ;  for  it  hastened  to  construct  under  the  power 
given,  and,  upon  completion,  commenced  and  continued  to 
pay  the  2)ercentage  upon  income  for  upwards  of  twelve  years 
afterwards.  The  conduct  of  the  company  in  paying  this  per- 
centage to  the  city,  subsequently,  is  a  feature  of  the  case  of 
too  serious  an  importance,  as  a  practical  construction  placed 
upon  the  section  by  the  parties,  to  be  disregarded.  It  might 
not  avail,  if  there  was  no  foundation  in  the  statute  for  a  lia- 
bility, to  create  one ;  but  it  proves,  in  a  debatable  case,  what 
the  parties  understood  to  be  the  nature  of  their  legal  relations, 
and  that  the  burdened  party  deemed  itself  under,  and  was 
willing  to  accept  of,  the  burden.  It  is  plain  that  the  present 
contention  is  a  theory,  devised  in  after  years  to  defeat  this 
obligation  to  the  city.  Shall  we  refine  away  by  logical  sub- 
tlety what  was  the  practical  view  taken  by  the  parties  of  the 
agreement  and  of  their  contractual  relations  ?  If  we  do  that, 
will  we  feel  any  confidence  that  we  have  taken  the  correct 
and  just  view  of  their  engagements?  It  seems  to  me  that 
we  should  put  away  impressions.  We  should  accept  the 
co-temporaneous  construction  as  given  by  the  parties  and 
which  is  directly  antagonistic  to  the  present  claim.  It  seems 
to  me  undeniable  that  in  so  doing  we  shall  accomplish  that 
exact  justice,  which  is  demanded  and  expected  of  this  court, 
and  which  it  has  aimed  always  to  mete  out. 

I  am  unable  to  see  the  force  of  the  argument  of  an  unfair 
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discrimination.  The  only  other  company  is  the  Gilbert,  or 
Metropolitan,  and,  as  between  it  and  the  New  York  Company, 
a  legislative  discrimination  existed  always.  The  former  com- 
pany, when  incorporated  in  1872  (five  years  after  the  West 
Side,  etc.,  Company),  had  no  percentage  burden  imposed  upon 
it.  It  is  no  answer  to  say  that  there  is  a  discrimination  worked 
by  continuing  the  burden,  when  it  is  plain,  upon  the  face  of 
the  act,  that  the  New  York  Company  was  intended  to  be  dis- 
criminated against,  in  respects  to  which  I  have  alluded. 

For  the  reasons  thus  generally  stated,  I  think  the  judgment 
below  was  right  and  should  b^  affirmed,  with  costs. 

Bartlett,  J.  (dissenting).  I  agree  with  Judge  Gray.  The 
reversal  of  this  judgment  is  a  great  injustice  to  the  city  of  New 
York. 

I  find  it  impossible  to  read  the  Rapid  Transit  Act  of  1875,  in 
the  light  of  the  proceedings  which  have  taken  place  under  it, 
without  coming  to  the  conclusion  that  its  object  wa«  not  only 
to  circumvent  the  Constitution,  under  the  guise  of  a  general 
law,  which  prohibits  the  legislature  from  passing  a  private  or 
local  bill  granting  to  any  corporation,  association  or  individual 
the  right  to  lay  down  railroad  tracks,  and  that  its  further 
design  was  to  secure  to  existing  corporations,  by  indirection, 
franchises  of  vast  value.  It  is  urged  in  the  prevailing  opinion 
that  it  is  impossible  that  the  legislature  meant  to  discriminate 
in  favor  of  or  against  any  road  coming  under  the  act.  This 
suggestion  springs  from  the  fact  that  the  Metropolitan  or 
Sixth  Avenue  line  is  not  subject  to  tlie  tax  of  five  per  cent. 
The  answer  is  that  the  legislature  when  it  enacted  the  thirty- 
sixth  section  of  the  Rapid  Transit  Act  presumably  supposed 
it  was  dealing  with  the  subject  of  allowing  an  existing  corpo- 
ration to  connect  its  line  with  railway  depots  and  ferries,  and 
go  it  declared  that  said  corporation  might  construct  such  con- 
nection with  all  the  rights  and  with  like  effect  as  though  the 
same  had  been  a  part  of  the  original  route  of  such  railway. 
Had  the  New  York  Elevated  Railroad  Company,  in  pursu- 
ance of  this  authority  and  under  a  reasonable  construc- 
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Hon  of  the  statute,  built  spurs  or  branches  to  various 
ferries  and  depots,  the  said  thirtynsixth  section  contemplated 
that  its  increased  earnings  would  be  subject  to  the  five  per 
cent  tax  precisely  the  same  as  if  such  connections  had  been  a 
part  of  the  original  route.  It  certainly  was  not  within  the 
contemplation  of  the  legislature  that  tlie .  brief  and  general 
phraseology  of  this  thirty-sixth  section  would  confer  upon  the 
New  York  Elevated  Railroad  Company  the  right  to  construct 
an  elevated  railway  system  from  South  ferry  through  the 
Bowery  and  Third  avenue  to  Harlem,  running  blocks  away 
from  depots  and  ferries,  ejmbracing  one  of  the  most  valuable 
franchises  on  Manhattan  Island,  and  being  in  fact  an  indepen- 
dent line  on  the  east  side  of  the  city.  It  is  inconceivable,  if 
such  had  been  the  legislative  intent,  that  apt  language  would 
not  have  been  employed  in  dealing  with  a  matter  of  such 
paramount  importance.  The  New  York  Elevated  Eailroad 
Company  having,  however,  secured  the  right  to  construct  and 
operate  the  Third  Avenue  line,  as  a  connecting  route  to  depots 
and  ferries,  under  a  strained  and  unnatural  construction  of  the 
thirtynsixth  section  of  the  Rapid  Transit  Act,  it  follows  that 
the  company  and  its  successors  in  interest  are  estopped  from 
denying  that  Such  connecting  route  is  a  part  of  the  original 
route  of  its  railway.  This  being  so  it  follows  that  the  net 
earnings  of  the  Third  Avenue  line  are  just  as  much  subject  to 
the  five  per  cent  tax  as  those  of  the  Ninth  Avenue  line. 

There  is  every  reason  why  this  tax  should  be  paid ;  there 
has  been  waiver  on  the  part  of  the  company  by  years  of  pay- 
ment of  the  tax ;  there  has  been  a  practical  construction  of 
the  statute  in  favor  of  the  city's  claim ;  and  lastly  the  fair  and 
reasonable  reading  of  the  thirty-sixth  section  of  the  Rapid 
Transit  Act  of  1875  requires  it. 

The  judgment  appealed  from  should  be  affirmed. 

All  concur  with  Peokham,  J.,  except  Gray  and  Bartlktt, 
JJ.,  who  read  for  affirmance,  and  Andbbws,  Ch.  J.,  who  con- 
curs with  them. 

Judgment  reversed. 
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The  Hablem  Bbidob,  Mobbisania  and  Fobdham  Railway 
CoMPANT,  Respondent,  v.  The  Town  Boabd  of  the  Town 
op  Westohbstbb  et  al.,  Appellaiits. 

The  parties  hereto  stipulated  that  the  action  be  discontinued  upon  terms- 
spedfled,  the  order  of  discontinuance  to  be  without  prejudice  to  a 
motion  for  extra  allowance,  and  if  allowance  be  granted  and  not  paid, 
that  defendants  could  move  to  vacate  the  order  of  discontinuance  eas 
parte.  Upon  this  stipulation  an  order  of  discontinuance  was  entered 
which  recited  that  plaintiff  had  complied  with  all  terms  "  except  to  the 
extra  allowance  to  be  hereafter  disposed  of."  An  order  of  Special  Term 
granting  an  extra  allowance  was  reversed  by  the  General  Term  without 
considering  the  merits,  on  the  ground,  as  appears  by  its  order,  that  the 
court  had  no  power  after  discontinuance  to  grant  an  extra  allowance. 
EM^  error;  that  the  i>arties  had  power  to  enter  into  the  stipulation  and 
pursuant  to  it  the  motion  for  extra  allowance  was  regular,  and  the  Gen- 
eral Term  had  power  to  review  on  the  merits  the  order  granting  it. 

(Argued  June  4,  18d4 ;  decided  June  12,  1804.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  iinst  judicial  department,  made  January  12, 1894, 
which  reversed  orders  of  the  Special  Term  granting  motions 
by  defendants  for  leave  to  renew  motion  for  extra  allowance 
on  discontinuances  of  action  and  granting  said  allowances. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Alfred  B.  Cruikshank  for  appellants.  The  order  is  appeal- 
able to  this  court.  {Mingay  v.  II,  M.  Co.^  99  N.  Y.  270 ; 
H.  R.  T.  Co,  V.  TT.,  etc.,  Co.,  135  id.  393.)  The  parties  had 
the  right  by  stipulation  to  modify  as  desired  the  force  and 
effect  of  the  order  of  discontinuance.  {In  re  If.  Y.,  Z,  &  " 
W.  R.  R.  Co.,  98  N.  Y.  447 ;  Hong  Wang  v.  Cooper,  114  id. 
388 ;  Ward  v.  Ray,  69  id.  96  ;  In  re  Hathaway,  71  id.  238.) 
The  fact  that  the  stipulations  were  not  recited  in  the  moving 
papers  makes  no  difference.  {Munoz  v.  WUson,  111  N.  Y. 
295 ;  Moore  v.  Williams,  115  id.  586 ;  Banh  v.  Emeric,  2 
Sandf.  718.)  An  extra  allowance  was  proper.  {Danenhoven 
V.  Jifarch,  4  Abb.  Pr.  254;  Coffin  v.   Coke,  4  Hun,  616.) 
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There  was  a  sufficient  basis  on  which  to  compute  the  allow- 
ance. {A.  D.  Co.  V.  Lihby,  45  N.  Y.  499 ;  6>.,  etc.,  Co.  v.  F., 
etc.,  R.  R.  Co.,  63  id.  176 ;  'WeaA)er  v.  Ely,  83  id.  89 ;  Con- 
aughty  v.  S.  C.  Bank,  92  id.  401 ;  Mingay  v.  H.  M.  Co.,  99 
id.  270 ;  77.  R.  T.  Co.  v.  W.  T.  <&  R.  Co.,  135  id.  393.)  The 
practice  of  defendants  on  renewing  their  motions  were  regu- 
lar. {Fowler  v.  ffuber,  7  Robt.  52 ;  Rolles  v.  Duf,  56  Barb. 
567 ;  Crocker  v.  Crocker,  1  Sheld.  274.) 

Henry  L.  Scheuerman  for  respondent.  There  is  no  subject- 
matter  involved  in  tliis  action  shown  to  have  any  value  upon 
which  any.  allowance  can  be  computed.  {People  v.  TI.  iSa  D, 
R.  R.  Co.,  128  N".  Y.  240;  People  v.  G.  V.  C.  R.  R.  Co., 
«5  id.  666 ;  In  re  T.  F.  S.  R.  R.  Co.,  102  id.  343,  351 ;  In 
re  Application  of  R.  F.  R.  R.  Co.,  123  id.  351,  358;  Fer- 
guson V.  Hubhell,  97  id.  507 ;  Conaughty  v.  S.  C.  Bank,  92 
id.  401 ;  PeopU  v.  xY.  Y.,  etc.,  Co.,  68  id.  71 ;  II.  Ins.  Co.  v. 
O.  Ins.  Co.,  138  id.  252 ;  O.,  etc.,  Co.  v.  V.,  etc,  Co.,  63  id. 
179 ;  A.  D.  Co.  v.  Libhey,  45  id.  499 ;  People  v.  iT.  Y.  <& 
S.  I.  F.  Co.,  68  id.  72 ;  Coleman  v.  Chxiuncey,  7  Robt.  578  ; 
Lyon  V.  Belford,  8  Civ.  Pro.  Rep.  229 ;  Stevens  v.  C.  E. 
Bank,  3  Hun,.  147.) 

Bartlett,  J.  This  is  an  action  for  an  injunction  to  pre- 
vent the  defendants  from  interfering  with  the  plaintiff  from 
building  and  operating  its  street  surface  railroad,  and  to  pre- 
vent defendant  traction  companies  from  building  their  own 
roads  upon  certain  highways  in  Westchester,  over  which 
plaintiff  claimed  exclusive  rights  under  its  charter.  After  the 
action  had  been  pending  for  some  mohths  a  motion  was  made 
to  discontinue  it,  by  plaintiff,  which  was  granted  by  order 
entered  March  7th,  1893,  the  order  reciting  that  it  appeared 
the  plaintiff  had  complied  with  all  terms  "  except  to  the  extra 
allowance  to  be  hereafter  disposed  of."  This  had  reference 
to  a  stipulation  made  the  day  before  (March  6th,  1893)  to  the 
effect  that  the  entry  of  the  order  of  discontinuance  should  be 
ivithout  prejudice  to  the  motion  for  an  extra  allowance,  then 
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pending,  and  that  if  the  extra  allowance  was  granted  and  not 
paid,  defendants  could  move  to  vacate  the  order  of  discon- 
tinuance ex  parte.  On  the  16th  of  May,  1893,  Mr.  Justice 
Patterson  of  New  York,  sitting  at  Special  Term,  granted  to 
the  Town  Board  of  the  town  of  Westchester,  and  certain  other 
defendants,  an  extra  allowance  of  five  hundred  dollars.  From 
this  order  the  plaintiff  appealed,  and  the  General  Term  refused 
to  consider  the  appeal  on  the  merits  and  reversed  the  order, 
for  the  alleged  reason,  as  appears  by  the  order,  that  the  court 
had  no  power,  after  the  action  had  been  discontinued,  to  enter- 
tain a  motion  for  an  extra  allowance.  The  defendants  inter- 
ested appeal  from  this  order.  We  think  it  was  competent  for 
the  parties  to  enter  into  the  stipulation  they  did  for  the  con- 
ditional discontinuance  of  this  action.  This  court  has  repeat- 
edly held  that  parties  may  enter  dnto  any  stipulation  not 
unreasonable  and  not  against  good  morals  or  sound  public 
policy.  {Matter  of  N.  Y,,  Z.  d;  TT.  li.  R,  Co.,  98  K  Y. 
453,  and  cases  there  cited.)  The  motion  for  an  extra  allow- 
ance was,  therefore,  regular,  and  the  General  Term  had  full 
power  to  consider  on  the  merits  the  appeal  from  the  order 
made  by  the  Special  Term. 

We  are  urged  by  the  respondent  to  consider  the  question 
of  the  extra  allowance  on  a  ground  not  resting  in  the*  discre- 
tion of  the  Supreme  Court,  viz.,  was  there  any  subject-matter 
involved  in  this  action  which  was  shown  to  have  a  value,  upon 
which  an  allowance  could  be  computed  ?  We  do  not  think 
this  question  is  properly  before  us  on  this  appeal,  as  the  only 
point  presented  for  our  consideration  is  whether  the  General 
Term  possessed  the  power  to  review  the  order  of  the  Special 
Term  on  the  merits. 

For  the  reasons  already  stated,  we  are  of  opinion  that  the 
order  appealed  from  should  be  reversed. 

Order  appealed  from  reversed,  with  costs,  and  case  remitted 
to  General  Term  for  its  action  upon  the  appeal  from  the  Spe- 
cial Term. 

All  concur. 

Ordered  accordingly. 
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The  People  ex  rel.  Annie  M.  Hoffman,  Appellant,  v.  The 
Board  of  Education  of  the  City  of  New  York  et  al., 
Eeepondents. 

'The  imposition  of  a  fine  is  a  species  of  punishment,  and  before  any  body, 
tribunal  or  officer  can  impose  it,  authority  so  to  do  must  be  clearly  found 
in  some  statute. 

'The  provision  of  the  New  York  Consolidation  Act  (Chap.  410,  Laws  of 
1882)  giving  to  the  board  of  education  *'  full  control  of  the  public  schools, 
and  the  public  school  system  of  the  city,  subject  only  to  the  general  stat- 
utes of  the  state  upon  education/'  does  not  give  to  that  board  power  to 
impose  a  fine  upon  a  teacher,  either  payable  in  money  or  by  forfeiture 
of  salary  for  a  specified  period,  for  violating  the  orders  of  the  superin- 
tendent, or  it  seems,  for  any  misconduct  or  dereliction,  in  the  absence  of 
any  by-law,  rule  or  regulation  known  or  assented  to  by  the  teacher  pro- 
viding for  the  imposition  of  such  a  fine. 

(Argued  June  4,  1894;  decided  June  12,  1894.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  December  31, 
1886,  which  confirmed  the  proceedings  and  final  determina- 
tion of  the  board  of  education  of  the  city  of  New  York 
imposing  a  fine  upon  the  relator,  which  proceedings  were 
brought  up  for  review  by  writ  of  certiorari. 

The  relator,  who  was  the  principal  of  one  of  the  public 
-schools  in  the  city  of  New  York,  was  charged  by  the  parent 
of  one  of  the  pupils  with  improper  conduct  during  the  exam- 
ination of  said  pupil,  and  with  having  so  discriminated  against 
her  as  to  obtain  an  improper  result  of  the  examination  and  to 
prevent  her  promotion.  The  committee  to  whom  the  matter 
was  referred  reported  adversely  to  the  relator,  and  upon  such 
report  a  new  examination  was  ordered  under  the  direction  of 
the  city  superintendent  of  schools ;  the  latter  suggested  to  the 
relator  that  she  should  not  be  present  during  such  examina- 
tion. She  was  present,  however,  before  it  commenced  and 
brought  the  pupil  for  whose  benefit  the  re-examination  had 
been  ordered  from  the  back  to  the  front  row  of  seats  and 
^cautioned  the  class  teacher  to  watch  her  and  make  sure  she 
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did  not  copy  from  the  other  pupils,  as  she  had  twice  caught 
her  doing  on  the  prior  examination.  The  city  superintendent 
found  that  said  pupil  was  not  qualified  to  be  promoted.  The 
<5ommittee  reported  that  the  relator  was  guilty  of  discourtesy, 
and  proposed  that  she  should  be  fined  fifteen  days'  pay  for 
disobeying  the  instructions  of  the  city  superintendent  by  being 
in  the  room  prior  to  the  examination  and  interfering  with  said 
pupil.  This  report  was  adopted  by  the  board  of  education, 
the  fine  imposed  being  deducted  from  her  salary. 

There  was  no  by-law,  rule  or  regulation  of  the  board  of 
education  known  or  assented  to  by  the  relator  under  which  a 
fine  could  be  imposed  upon  her. 

Henry  Schmitt  for  appellant.  The  board  of  education  had 
no  power  to  impose  the  fine  and  to  withhold  the  salary  of  the 
appellant.  (Laws  of  1882,  chap.  410,  §§  272,  440, 1038, 1042.) 
The  board  did  not  have  as  an  incidental  right  the  power  to 
fine.  {Morton  v.  Mayer,  140  N.  Y.  213.)  The  board  of 
education  had  no  jurisdiction  of  the  complaint  of  Mr.  Luyster, 
And  could  not  take  action  on  it  except  to  refer  it  to  the  trustees 
of  the  ward  in  which  the  school  was  located.  (Laws  of  1882, 
chap.  410,  §§  1027,  1029, 1035,  1072.)  The  fine  was  a  for- 
feiture  of  past  salary.  The  board  had  no  power  to  create 
such  a  forfeiture.  No  by-law  had  ever  been  made  to  author- 
ize the  imposition  of  the  fine  or  forbidding  the  act  charged 
against  relator.  (Dillon  on  Mun.  Corp.  [4th  ed.]  85,  §  49 ;  1 
id.  §  322 ;  Hooper  v.  School  Comrs.,  43  Ala.  598 ;  Buchanan 
V.  School  District,  25  Mo.  App.  85 ;  Rudy  v.  School  Districty 
80  id.  113;  Hart  y.  Mayor,  9  Wend.  571,  588;  WTiitev. 
Tollman,  2  Dutch.  [N.  J.]  67 ;  Mayor  v.  Ordemam,,  12  Johns, 
122 ;  Dwaham  v.  Rochester,  5  Cow.  462 ;  Cotter  v.  Doty,  6 
Ohio,  398 ;  Taylor  v.  GcM^ondelet,  22  Mo.  105 ;  R.  S.  Co.  v. 
Jersey  City,  45  N.  J.  L.  246.) 

R.  0.  Beardslee  for  respondents.  The  action  of  the  board 
of  education  in  imposing  the  fine  upon  the  relator,  as  principal 
of  the  school,  was  had  under  the  power  conferred  upon  said 
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board  by  statute.  (Laws  of  1882,  chap.  410,  §§  1022,  1026, 
1028,  1035 ;  In  re  Gleeae,  18  J.  &  S.  480.)  The  imposition 
by  the  board  of  education  of  a  line  upon  a  teacher,  for  mis- 
conduct, is  within  the  reasonable  limits  of  the  administration 
by  said  board  of  the  public  school  system  of  the  city. 
{Burdick  v.  Bahcoch^  31  Iowa,  565 ;  People  ex  rel.  v.  Bd. 
Education^  32  How.  Pr.  167  ;  People  ex  rel.  v.  Bd.  Educa- 
tion^ 20  J.  &  S.  520.)  The  city  superintendent  acted  under 
the  instructions  given  to  him  by  the  committee  on  teachers  of 
the  board  of  education,  made  in  pursuance  of  the  authority  of 
the  committee  conferred  by  said  board,  by  the  reference  thereto 
of  the  complaints  against  and  the  compiunication  from  the 
relator ;  and  he  also  acted  under  the  powers  conferred  upon 
him  by  statute.  (Laws  of  1892,  chap.  410,  §§  1027,  1040.) 
The  board  of  education  had  legislative  and  discretionary  power 
to  impose  said  line.  {People  ex  rel.  v.  Bd.  of  Education^  3 
Ilun,  177 ;  People  ex  rel.  v.  Police  Comrs.^  93  N.  Y.  97 ; 
People  ex  rel.  v.  Bd.  of  Fire  Comrs.^  96  id.  644 ;  People  ex 
rel.  V.  Comra.  of  Public  Parks^  97  id.  37 ;  People  ex  rel.  v. 
Fire  Comrs.^  100  id.  82  ;  People  ex  rel.  v.  Bd.  of  Fire  Comra.y 
106  id.  257;  PeopU  ex  rel.  v.  French,  110  id.  494;  People 
ex  rel.  v.  French,  123  id.  636  ;  People  ex  rel.  v.  Bd.  of  Suprs,, 
131  id.  468,  471 ;  Mechem's  Public  Offices  and  Officers,  §§  945, 
972.) 

Earl,  J.  The  relator  was  principal  of  one  of  the  public 
schools  in  the  city  of  New  York,  and  she  was  fined  by  the 
board  of  education  "fifteen  days'  pay  for  disobeying  the 
instructions  of  the  city  superintendent ;"  and  she  instituted 
this  proceeding  by  certiorari  to  review  and  reverse  the  impo- 
sition of  that  fine.  She  claims  that  the  board  had  no  author- 
ity to  impose  the  fine,  and  in  this  we  think  she  is  clearly  right. 

The  imposition  of  a  fine  is  a  species  of  punishment,  and 
before  any  body,  tribunal  or  officer  can  impose  it,  authority 
therefor  must  be  clearly  found  in  some  statute. 

Sections  1022  and  1026  of  the  New  York  City  Consolida- 
tion Act  of  1882  provide  that  the  board  of  education  "  shall 
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have  full  control  of  the  public  schools  and  the  public  school 
system  of  the  city,  subject  only  to  the  general  statutes  of  the 
state  upon  education ; "  and  this  is  the  sole  provision  of  law 
invoked  by  the  respondents  as  authority  for  the  imposition  of 
the  tine.  Under  it  the  board  of  education  may  establish 
schools,  regulate  the  course  of  instruction  therein,  and  shape 
the  entire  educational  system  for  the  city.  It  may  provide 
for  the  discipline  and  government  of  the  scholars  in  the 
schools.  But  could  it  impose  pecuniary  fines  upon  them  for 
any  misconduct  or  dereliction,  and  thus  deprive  them  of  their 
property  ?  Could  it  imprison  them  or  sit  in  solemn  judgment 
upon  them  and  order  the  infliction  of  corporeal  punishment? 
K  it  could  not  do  these  things,  much  less  could  it  discipline  or 
punish  teachers  in  these  ways.  The  relator  never  in  any  way 
submitted  herself  to  such  a  jurisdiction,  and  there  is  no  gen- 
eral law  which  confers  it.  If  the  board  could  thus  deprive 
her  of  fifteen  days'  pay,  where  is  the  limit  ?  Why  could  it  not 
deprive  her  of  one  month's  pay  or  a  whole  year's  salary 
already  earned?  If  it  could  compel  her  to  forfeit  money 
already  earned,  why  could  it  not  enforce  a  fine  against  her 
other  property  ?  If  the  board  has  such  a  power,  where  are  its 
limits  and  who  is  to  define  them  ? 

If  the  board  had  adopted  by-laws  for  the  regulation  of 
the  schools  and  the  teachers  therein,  and  the  relator  had 
assented  to  them,  then  they  might  have  become  binding  upon 
her  as  part  of  her  contract  with  the  board,  and  under  such 
by-laws  it  might  have  had  power  of  discipline  and  control  over 
teachers  which  it  could  not  otherwise  have  or  possess.  But 
here  there  was  no  by-law,  rule  or  regulation  known  or 
assented  to  by  the  relator  under  which  any  fine  could  be 
imposed  upon  her.  The  board  of  education  can,  under  cer- 
tain conditions  mentioned  in  the  laws,  remove  teachers,  and 
by  the  exercise  of  that  power  it  can  protect  the  schools  against 
the  incompetency  and  the  improper  conduct  of  teachers. 

The  board  of  education  is  a  quasi  municipal  or  govern- 
mental corporation,  and  no  such  corporation  has  power  to 
impose  tines  or  to  pass  ordinances  authorizing  the  imposition 
SioKELs— Vol.  XCVIII.        9 
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of  tines  without  the  clear  authority  of  some  statute.  In  Dil- 
lon on  Municipal  Corporations,  sees.  345  and  348,  it  is  said: 
"  A  corporation,  under  a  general  power  to  make  by-laws,  can- 
not make  a  by-law  ordering  a  forfeiture  of  property.  To  war- 
rant the  exercise  of  such  an  extraordinary  authority  by  a  local 
and  limited  jurisdiction,  the  rule  is  reasonably  adopted  that 
such  authority  must  be  expressly  conferred  by  the  legislature." 
"  In  this  country,  inasmuch  as  corporations  derive  all  their 
power  from  charter  or  act  of  the  legislature,  the  right  to  inflict 
a  forfeiture  must  be  plainly  given,  and  cannot  be  derived  from 
usage."  In  Kirk  v.  NowiU  (1  T.  R.  124)  the  question  waa 
whether  a  corporation  which  possessed  a  general  power  to 
make  by-laws  could  make  a  by-law  creating  a  forfeiture,  and 
Lord  Mansfield  held  that  no  corporation  possessed  such  an 
extraordinary  power  unless  it  was  expressly  given ;  and  Mr. 
Justice  BuLLER  also  said  that  construing  it  a  by-law  creating  a 
forfeiture,  the  act  of  Parliament  not  having  given  the  corpo- 
ration power  to  make  such  a  by-law,  it  was  bad  on  ttat  ground  ; 
and  a  similar  doctrine  was  laid  down  in  Hart  v.  Mayor^  etc. 
(9  Wend.  571,  588),  and  Dunham  v.  Rochester  (5  Cow.  462), 
and  in  many  other  cases.  This  fine  was  in  the  nature  of  a 
forfeiture,  if  valid,  as  it  compelled  the  relator  to  forfeit  a  por- 
tion of  her  salary  earned. 

As  this  fine  was  imposed  upon  the  relator  without  authority 
it  could  do  her  no  harm,  and  could  not  stand  in  the  way  of 
the  collection  by  her  of  her  salary  as  a  teacher,  and,  therefore, 
it  may  well  be  doubted  whether  she  could  properly  institute 
this  proceeding  by  certiorari  to  review  and  reverse  the  utterly 
void  and  harmless  proceeding  of  the  board  of  education.  But 
as  this  proceeding  was  entertained  in  the  court  below,  and  no 
objection  has  been  made  to  its  propriety,  we  will  assume  that 
it  was  proper ;  and  our  conclusion  is  that  the  order  of  the 
General  Term  and  the  proceeding  of  the  board  of  education 
imposing  the  fine  should  be  reversed  and  set  aside,  with  costs 
to  the  relator  in  this  court  and  the  court  below. 

All  concur,  except  Peckham  and  Gbay,  JJ.,  dissenting. 

Ordered  accordingly. 
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In  the  Matter  of  the  Proceedings  of  the  Long  Island 
Railroad  Company,  Respondent,  to  Acquire  Title  to  the 
Real  Estate  of  Charles  Moran,  Appellant. 

The  charter  of  a  railroad  corporation  may  not  be  annulled,  or  held  for- 
feited in  part,  because  of  a  violation  by  it  of  a  private  contract. 

So,  also,  the  fact  that  such  a  corporation,  propelling  its  cars  by  steam, 
has,  by  virtue  of  a  private  contract,  surrendered  the  right  to  use  steam 
on  a  small  portion  of  its  route,  and  that  it  has  violated  this  contract,  is 
no  defense  in  proceedings  instituted  by  it  to  condemn  lands  required 
and  shown  to  be  necessary  for  its  corporate  purposes. 

The  company's  corporate  rights  of  eminent  domain  are  unaffected  by  the 
breach  of  contract,  and  may  still  be  exercised  in  a  proper. case. 

Where,  therefore,  in  such  proceedings  it  appeared  that  the  petitioner, 
prior  to  1859,  was  lawfully  running  its  trains  along  an  avenue  in  the  city 
of  Brooklyn ;  that,  pursuant  to  the  provision  of  the  act  of  that  year 
(Chap.  484,  Laws  of  1859)  providing  for  the  relinquishment  of  Or  right 
to  use  steam  power  within  the  city,  it  entered  into  a  contract  with  the 
city,  by  which  it  surrendered  such  right  in  consideration  of  a  sum  paid 
to  it,  which  was  raised  by  assessment  upon  property  benefited,  and 
thereafter  the  common  council  of  the  city  adopted  a  resolution  authoriz- 
ing the  use  of  steam  in  running  cars  on  said  avenue,  and  the  legisla- 
ture passed  an  act  (Chap.  187,  Laws  of  1876)  authorizing  the  petitioner 
to  run  cars  over  its  road  on  the  avenue  by  steam  power,  whereupon  the 
petitioner  resumed  the  use  of  steam  power  on  the  avenue,  Tield,  that 
the  question  of  the  constitutionality  of  the  act  last  mentioned  was  not 
presented  ;  that  if  unconstitutional  and  the  use  of  steam  i)ower  on  the 
avenue  illegal,  this  was  no  defense  to  the  proceedings. 

(Argued  June  5,  1894;  decided  June  12,  1894.)      ^ 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  made  September  12, 
1892,  which  affirmed  an  order  of  Special  Term  appointing 
commissioners  of  appraisal  in  condemnation  proceedings. 
The  proceedings  in  question  were  instituted  under  the  Gen- 
eral Railroad  Act  of  1850  (Laws  of  1850,  chap.  140)  by  the 
petitioner,  a  steam  railroad  corporation,  to  acquire  title  to  land 
in  the  city  of  Brooklyn  for  a  freight  depot.  The  petition 
alleged  that  the  petitioner  had  been  and  is  engaged  in  operat- 
ing as  lessee  the  Atlantic  Avenue  railroad,  along  Atlantic 
avenue,  in  said  city,  by  steam  power. 
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It  appeared  that  in  1859  the  Brooklyn  and  Jamaica 
Railroad  Company  and  the  Long  Island  Railroad  Com- 
pany, the  petitioner,  were  running  their  trains  up  and 
along  Atlantic  avenue  with  the  full  authority  and  con- 
sent of  the  state  and  the  city.  In  that  year  the  legis- 
lature passed  an  act  (Laws  of  1859,  chap.  484)  to  pro- 
vide for  the  closing  of  the  tunnel  of  the  Long  Island 
Railroad  Company,  in  Atlantic  street,  and  for  the  relinquish- 
ment by  said  company  of  its  right  to  use  steam  power  within 
the  city  of  Brooklyn.  The  act  authorized  the  common  coun- 
cil, upon  the  petition  of  a  majority  of  landowners  within  the 
district  of  proposed  assessment,  to  apply  to  the  Supreme  Court 
for  the  appointment  of  three  commissioners  who  should  be 
empowered  to  contract  with  said  companies  to  relinquish  the 
use  of  steam  within  the  city  limits  in  consideration  of  a  pay- 
ment not  exceeding  $125,000,  which  sum  was  to  be  raised  by 
assessment  upon  property  benefited  within  a  certain  specified 
area.  The  act  provided  that  upon  the  confirmation  of  the 
report  of  the  commissioners  the  right  of  the  two  companies  to- 
use  steam  power  within  the  city  limits  should  end,  and 
repealed,  as  of  that  date,  all  laws  conferring  such  right.  The 
contract  was  made  accordingly,  the  assessment  levied,  and  the 
money  collected  and  paid,  and  the  right  to  use  steam  surren- 
dered. The  roAd  was  thereafter  operated  by  horse  power 
until  1876,  a  period  of  about  sixteen  years.  In  that  year  the 
common  council  adopted  a  resolution  permitting  and  authoriz- 
ing the  use  and  operation  of  steam  and  steam  locomotives  and 
cars  on  Atlantic  avenue,  between  Flatbush  avenue  and  the 
city  line,  by  the  Atlantic  Avenue  Railroad  Company  or  any 
railroad  company  acquiring  by  lease  or  otherwise  the  right  so 
to  use  and  operate  the  railroad  on  such  avenue.  In  the  suc- 
ceeding month  the  legislature  enacted  that  it  should  be  law- 
ful for  the  Atlantic  Avenue  Company  and  the  Long  Island 
Company,  as  its  lessee,  to  run  cars  over  the  road  on  the  ave- 
nue, from  the  city  line  to  Flatbush  avenue,  by  steam  power, 
subject  to  such  rules  and  regulations  as  the  city  of  Brooklyn 
might  prescribe.     (Laws  1876,  chap.  187.)     Immediately  after 
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the  passage  of  this  act  the  Atlantic  Avenue  road  resumed  the 
use  of  steam  power,  and  in  1877  the  Long  Island  Company, 
having  leased  said  road,  re-laid  the  track  with  heavier  rail  and 
better  suited  for  the  use  of  locomotives,  and  thereafter  moved 
its  trains  by  steam. 

The  appellant,  whose  real  estate  is  sought  to  be  acquired, 
claims  that  the  act  of  1876  authorizing  the  use  of  steam  on 
said  avenue,  is  unconstitutional,  and  that  the  proceedings  were 
instituted  without  legislative  warrant. 

John  M.  Bowers  for  appellant.  The  Long  Island  Eailroad 
Company  was  a  party  to  the  legislation  and  to  the  contract  in 
question,  and  is  bound  thereby.  (Laws  of  1859,  chap.  444 ; 
D,  College  v.  Woodward,  4  Wheat.  518;  B.  S.  T.  Co.  v.  City 
ofBrooUyn,  78  N.  Y.  531 ;  IF.  F.  Co.  v.  O.  cfc  M.  R.  Co., 
142  U.  S.  396 ;  LitchfieU  v.  Ven^oa,  41  N.  Y.  123.)  The 
legislation  and  contracts  forbidding  the  further  use  of  steam 
power  upon  Atlantic  avenue,  in  the  city  of  Brooklyn,  were 
lawful.  {Brown  v.  Mayor,  etc.,  63  N.  Y.  239 ;  W.  Co.  v. 
Bank  of  British  Columbia,  119  U.  S.  191 ;  R.  R.  Co.  v. 
Richmond,  96  id.  521.)  As  against  a  property  owner  who 
paid  his  assessment  under  the  terms  of  such  legislation  and 
contracts,  the  act  of  the. legislature  of  1876,  restoring  the  right 
to  nse  steam  power  upon  that  avenue,  was  unconstitutional 
and  void,  as  impairing  the  obligation  of  a  contract.  ( ZT^ii- 
versity  v.  People,  99  U.  S.  309 ;  Merewether  v.  Oarrett,  102 
id.  514 ;  Lahr  v.  M.  R  R.  Co.,  104  N.  Y.  282;  Newton  v. 
Comrs.,  100  TJ.  S.  528.)  If  such  act  be  unconstitutional  and 
void,  then  as  against  the  appellant,  the  Long  Island  Railroad 
Company  has  no  lawful  right  to  operate  its  railroad  by  steam 
on  Atlantic  avenue  in  the  city  of  Brooklyn,  {hi  re  Cheese- 
horo,  78  N.  Y.  232 ;  Laws  of  1859,  chap.  384,  §  3.)  Having 
no  lawful  right  to  operate  its  road  by  steam  on  Atlantic  ave- 
nue, it  cannot  avail  itself  of  the  statute  authorizing  railways  law- 
fully operated  to  condemn  private  property.  {Miller  v. 
Brcmn,  56  N.  Y.  383  ;  B.  S.  T.  Co.  v.  City  of  Brooklyn,  78 
id.  631 ;   Vick  v.    City  of  Rochester,  46  Hun,  607.)    The 
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lands  sought  to  be  condemned  are  not  contiguous  to  other 
property  of  the  petitioner.  (Laws  of  1869,  chap.  237  ;  Laws 
of  1877,  chap.  224 ;  Laws  of  1881,  chap.  649 ;  R.  E.  Co.  v. 
Gunnison,  1  Hun,  496 ;  Bird  v.  W.  c&  M,  7?.  Co.,  8  Rich. 
Eq.  [S.  C]  46 ;  Akers  v.  U.  N.  J.  R.  Co,,  43  K  J.  L.  110 ; 
P.  R.  Co: 8  Appeal,  93  Penn.  St.  150.)  Tlie  order  appealed 
from  is  a  final  order  in  a  special  proceeding,  and  is  appealable 
to  this  court.  (Code  Civ.  Pro.  §  190,  sub.  3 ;  R,  i&  S.  R.  R. 
Co.  V.  Davis,  43  N.  Y.  47  ;  55  id.  148 ;  In  re  L.  L  R.  R. 
Co.,  45  id.  368.) 

E.  B.  Hinsdale  for  respondent.  The  objections  to  the 
form  of  the  petition  were  not  well  taken.  {P.  P.  cfe  C.  I.  R. 
R.  Co.,  67  K  Y.  371,  377;  W.  S.  R.  R.,  64  How.  Pr.  216  ; 
8.  R.  T.  Co.,  38  Hun,  553  ;  M.  E.  R.  R.  Co.,  12  K  Y.  Supp. 
602,  506.)  The  objection  that  the  premises  in  question  were 
not  contiguous  to  the  petitioner's  railroad  was  not  well  taken. 
(Laws  of  1881,  chap.  649 ;  N.  Y.  C.  R.  R.  Co.  v.  Gunnison, 
1  Hun,  496.)  There  is  no  force  in  the  objection  that  the  peti- 
tioner has  not  the  right  to  operate  its  railroad  in  Brooklyn  by 
steam  power.  {People  v.  Z.  I.  R.  R.,  9  Abb.  [X.  C]  181 ; 
30  Hun,  510 ;  89  N.  Y.  75  ;  People  v.  B.,  F.  &  C.  I.  Co.,  89  N. 
Y.  75 ;  Newton  v.  Commissioners  of  Mahoning,  100  U.  S. 
548;  B.,  etc.,  R.  R.  Co.  v.  B.  S.  R.  R.  Co.,  11  X.  Y.  132; 
S.  R.  T.  Co.  V.  Mayor,  128  id.  510;  P.  Church  v.  New 
York,  5  Cow.  538 ;  Britton  v.  Mayor,  21  How.  Pr.  251 ;  In 
re  Lee,  21  N.  Y.  9 ;  Cooley  on  Const.  Lim.  §  340 ;  In  re  B. 
E.  R.  Co.,  125  N.  Y.  434,  440.)  This  is  a  proceeding  in  remy 
and  if  there  is  any  force  in  the  contract  not  to  use  steam  on 
the  avenue  it  is  a  personal  contract  of  the  appellant  and  does 
not  attach  to  the  lands  as  land.  {People  v.  B.,  F.  <&  C.  I.  R. 
Co.,  89  K  Y.  75.) 

Finch,  J.  I  do  not  think  that  the  question  argued  at  the 
bar,  and  which  was  reserved  and  left  undecided  in  People  v. 
Brooklyn,  F.  d&  C.  I.  R.  Co.  (89  N.  Y.  83),  is  even  yet  pre- 
sented in  a  form  to  justify   our  final  determination.     That 
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question  is  whether  the  landowners  on  Atlantic  avenue  who 
paid  assessments  under  an  alleged  contract  for  the  discontinu- 
ance of  steam  propulsion  upon  that  avenue,  acquired  a  right 
which  the  legislature  could  not  take  away,  and  which  makes 
the  use  of  steam  power  upon  that  portion  of  petitioner's  line 
unlawful.  If  we  were  to  admit  the  alleged  fact  and  should 
hold  that  the  Long  Island  Co.  had  lost  its  right  to  use  steam  on 
the  avenue  end  of  its  line,  both  jinder  its  own  charter  and  as 
lessee,  it  would  furnish  no  adequate  answer  to  the  present 
application.  The  petitioner  would  yet  remain  a  steam  railroad 
company,  having  possession  of  its  charter  and  the  rights 
secured  thereby,  using  steam  upon  many  miles  of  track,  and 
doing  so  legally  and  by  competent  authority,  and  so  at  liberty 
to  condemn  land  for  its  corporate  purposes.  Whether  it  may 
or  may  not  use  steam  upon  a  small  fraction  of  its  line  is  a  ques- 
tion irrelevant  to  its  power  of  condemnation.  That  power 
remains  until  the  charter  is  forfeited  or  annulled.  If  the  com- 
pany has  become  bound  to  use  horses,  or  compressed  air,  or 
electricity  upon  a  part  of  its  line  it  may  still  need  accommo- 
dation for  freight,  and  the  handling  of  cars  and  further  terminal 
facilities,  and  there  is  no  proof  before  us  that  the  necessity 
existing  rests  or  depends  upon  the  ability  to  use  steam  upon 
the  avenue  end  of  the  line.  The  evidence  is  that  the  company 
runs  four  hundred  trains  a  day,  and  that  its  terminal  facilities 
are  so  insufficient  as  to  compel  an  occupation  of  Flatbush 
avenue  by  its  cars,  and  nothing  indicates  that  the  pressure  for 
room  would  be  materially  lessened  if  some  motive  power 
other  than  steam  should  be  substituted  in  the  city  streets.  At 
all  events,  until  it  is  proved  that  the  added  accommodation 
sought  is  only  necessary  while  steam  is  exclusively  used,  the 
fact  that  it  cannot  be  lawfully  used  upon  a  few  miles  of  track 
is  no  answer  to  a  justified  demand  for  the  condemnation  of 
further  land.  Corporate  charters  arc  not  forfeited  in  frag- 
ments, or  annulled  as  damages  for  the  violation  of  private  con- 
tracts. The  argument  of  tlie  learned  counsel  for  the  appel- 
lant is  strongly  framed  until  it  reaches  this  fatal  point.  As 
to  that  the  authorities  which  he  cites  are  either  irrelevant  to 
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his  purpose  or  adverse  to  the  current  of  liis  reasoning. 
Brooklyn  Steam  Transit  Co.  v.  Brooklyn  (78  N.  Y.  531) 
shows  that  the  corporate  life  and  power,  once  fully  granted 
and  completely  existing,  may  be  lost  in  two  ways :  sometimes 
because  the  charter  itself  provides  for  self -executing  causes  of 
forfeiture  which,  whenever  established,  effect  at  once  the  cor- 
porate death ;  and  sometimes  where  no  such  provisions*  exist, 
the  forfeiture  comes  and  can  only  come  from  a  judicial  decree 
at  the  suit  of  the  state.  This  last  remedy  against  the  com- 
pany has  been  tried  and  failed.  The  use  of  steam  upon  the 
avenue  has  been  held  to  be  lawful  as  against  the  intervention 
of  the  state ;  and  so  it  follows  that  even  if  it  be  unlawful 
against  contract  rights  of  individuals  the  fact  works  no  for- 
feiture, the  corporation  remains  intact  with  no  power  crippled, 
since  the  wrong  it  has  done,  if  it  be  a  wrong,  is  neither  a 
cause  of  self-executing  forfeiture,  nor  a  ground  of  destruction 
at  the  suit  of  the  state.  The  company's  corporate  right  of 
eminent  domain,  therefore,  remains  unaffected  and  may  still 
be  exercised  when  the  proper  occasion  comes.  In  the  Whirl- 
pool Hallway  Case  (108  N.  Y.  375)  it  was  held  that  a  com- 
pany seekmg  to  exercise  the  power  of  condemnation  must 
show,,  first,  a  legislative  warrant  for  its  act,  and,  second,  that  it 
is  engaged  in  a  railroad  enterprise  of  a  public  character.  In  the 
present  case  both  facts  exist  beyond  dispute,  and  the  power  of 
condemnation  is  not  destroyed  by  the  incident  that  individu- 
als through  the  force  of  a  special  contract  with  the  company 
may  compel  the  use  of  some  motive  power  other  than  steam 
upon  a  small  portion  of  the  line.  Other  cases  cited  on  behalf 
of  the  appellant  were  those  in  which  some  express  condition 
of  the  corporate  life  remained  unfulfilled,  or  in  which  the 
rights  of  the  company  came  in  collision  with  and  were  subor- 
dinated to  the  police  power  of  the  state.  The  cases  are 
very  far  from  holding  that  a  corporation  loses  its  conferred 
right  of  eminent  domain  by  merely  breaking  a  private  con- 
tract with  a  private  individual. 

The  General  Term  opinion  accedes  to  this  view  of  the  case 
but  speaks  of  it  as  quite  technical.     For  us  and  in  this  court 
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it  is  much  more  than  that,  for  it  renders  unnecessary  and  so 
improper  a  discussion  of  the  constitutional  question  upon 
which  the  private  right  of  the  appellant  turns.  To  decide 
that  when  after  all  the  result  must  remain  unchanged  would 
be  to  violate  a  prudent  and  useful  rule  which  governs  our 
judicial  action. 

The  appellant  and  those  situated  like  him  have  apparently 
suffered  an  injustice.  They  paid  their  money  to  get  rid  of 
steam  on  the  avenue  and  it  has  come  back  under  legislative 
sanction.  If  there  is  a  remedy,  however,  and  aright  has  been 
violated,  the  redress  must  come  through  an  enforcement  of 
the  contract  and  not  by  an  attack  upon  the  corporate  life  and 
power. 

The  order  should  be  affirmed,  'v^nith  costs. 

All  concur. 

Order  affirmed. 


Simon  Paltbovitch,  Respondent,  v.  The  Ph(enix  Insubance 
Company  of  Hartford,  Conn.,  Appellant. 

The  stipulations  of  a  fire  insurance  policy  which  relate  to  the  procedure 
merely  in  case  of  loss  are  to  be  reasonably,  not  rigidly,  construed. 

A  policy  of  Are  insurance  contained  a  provision  that  in  case  of  loss  a  cer- 
tificate made  by  a  magistmte  or  notary  "  living  nearest  the  place  of  the 
fire"  shall  be  furnished  by  the  insured  if  required.  A  loss  having 
occurred,  the  insured  furnished,  with  the  proofs  of  loss,  a  certificate  of 
a  notary,  substantially  in  the  form  prescribed.  The  proofs  of  loss  were 
kept  by  the  company  for  twenty-three  days  and  were  then  returned 
with  a  notice  that  the  company  required  a  certificate  from  the  notary 
''living  nearest  the  place  of  the  fire,"  and  that  the  one  sent  would  not 
be  accepted  as  a  compliance  with  that  requirement.  No  name  of  any 
notary  living  nearer  than  the  one  who  made  the  certificate  was  given 
and  no  statement  that  there  was  any.  In  an  action  upon  the  policy,  it 
appeared  that  there  were  three  notaries  who  lived  nearer,  but  each  of 
them  had  his  ofiSce  and  transacted  his  official  business  at  a  much  greater 
distance.  Where  they  boarded  and  slept  they  had  no  signs,  and  there 
was  nothing  to  indicate  their  presence.  Plaintiff  was  unaware  of  their 
proximity,  and  took  the  nearest  notary  he  could  find  whose  office  and 
notarial  sign  and  residence  were  at  the  same  place.  Held,  that  the 
phrase  quoted  should  not  be  confined  entirely  to  the  place  where  the 
notary  slept  and  ate,  but  should  take  account  of  the  place  where  he 
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lived  officially  and  to  which  by  some  public  sign  he  invites  those  who  do 
business  with  him;  and  that  in  any  event,  good  faith  required  of  the 
defendant  ip  raising  the  objection  to  give  the  name  and  address  of  a 
notary  living  nearer,  and  not  having  done  so,  the  jury  were  justified  in 
concluding  that  it  did  not  in  reality  require  the  certificate  for  any  prac- 
tical or  beneficial  purpose,  but  had  waived  it  as  an  essential  condition. 
Reported  below,  68  Hun,  804. 

(Argued  June  7,  1894;  decided  June  19,  1894.). 

Appeal  from  judgment  of  tlie  General  Term  of  the 
Supreme  Court  in  the  fifth  judicial  department,  entered  upon 
an  order  made  March  28,  1893,  which  affirmed  a  judgment 
in  favor  of  plaintiff  entered  upon  a  verdict. 

This  was  an  action  upon  two  policies  of  insurance  issued  by 
defendant  upon  a  stock  of  goods,  household  goods  and  furni- 
ture belonging  to  plaintiff. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

(7.  M,  Bushnell  for  appellant.  The  insertion  in  the  policy 
of  the  clause  providing  for  the  certificate  of  the  magistrate  or 
notary  was  made  compulsory  upon  the  defendant  by  chapter 
486,  Laws  of  1886,  and,  therefore,  cannot  be  considered  harsh 
or  unconscionable.  {Quinlan  v.  I^.  IF".  Itis,  Co,^  135  N.  Y. 
356-365.)  The  failure  of  the  plaintiff  to  procure  the  certifi- 
cate of  the  magistrate'or  notary  living  nearest  the  place  of  the 
fire,  after  being  duly  required  so  to  do  by  defendant,  prevents 
a  recovery  upon  the  policies.  {G'Niel  v.  B.  F,  Ins,  Co,^  3 
K  Y.  12^128 ;  Lane  v.  S,  P.  F.  d&  M.  Ins,  Co,,  50  Minn. 
227 ;  Jones  v.  H,  Ins.  Co.,  117  N.  Y.  103.)  It  cannot  be 
claimed  that  the  defendant  waived  its  right  to  require  the  pro- 
duction of  the  certificate  required  by  the  terms  of  the  policy, 
by  retaining  the  certificate  attached  to  the  statements  of  loss 
for  twenty-three  days,  for  the  reason  that  the  certificate  which 
the  assured  is  required  to  furnish  only  if  required,  and  the 
statement  of  loss  which  he  is  required  to  render  if  fire  occur, 
are  clearly  separate  and  distinct  instruments.  {Lane  v.  S.  P, 
F.  &  31.  Ins.  Co.,  50  Minn.  227 ;  Daniels  v.  E,  Ins.  Co.,  50 
Conn.  551 ;  Brown  v.  H.  F.  IL  Ins.  Co,,  52  Hun,  260-266 ;  1 32 
N.  Y.  539.)     Neither  can  it  be  claimed  that  the  examination 
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of  the  assured  under  the  policies  constituted  a  waiver  of 
defendant's  right  to  insist  upon  the  certificate.  {Conway  v* 
P.  Z.  M.  Ins.  Co.,  140  K  Y.  79 ;  Weed  v.  Z.  dk  L.  F.  Ina. 
Co.,  116  id.  106.) 

Moses  Shire  and  Edmard  L.  Jellineh  for  respondent.  The 
failure  of  the  plaintiff  to  furnish  an  additional  certificate  of  & 
notary  was  not  fatal  to  a  recovery.  {McNally  v.  P.  Ins.  Co.^ 
137  N.  Y.  398  ;  May  on  Ins.  [3d  ed.]  217 ;  IIin7nan  v.  //.  F. 
Ins.  Co.,  36  Wis.  156 ;  McLaughlin  v.  W.  C.  M.  Ins.  Co., 
23  Wend.  525 ;  Griffey  v.  N.  Y.  C.  Ins.  Co.,  100  N.  Y. 
417;  Kratzenstein  v.  W.  A.  Co.,  116  id.  54;  Hoffman  v.  A^ 
Ins.  Co.,  32  id.  405 ;  Turley  v.  N.  A.  F.  Ins.  Co.,  25  Wend. 
374.)  The  defendant's  retention  of  the  proofs  of  loss  and 
certificate  of  notary  for  twenty-three  days  waived  their  right 
to  further  or  more  perfect  proofs  or  certificate.  {Keaney  v. 
//.  Ins.  Co.,  71  K  Y.  396 ;  Jones  v.  //.  Ins.  Co.,  117  id. 
103.)  The  examination  of  the  plaintiff  after  the  receipt  of 
the  proofs  of  loss  was  a  recognition  of  the  validity  of  the 
policies,  and  the  defendant  thereby  waived  dven  a  previous, 
right  to  insist  upon  a  forfeiture  thereof.  {Titus  v.  G.  F.  Ins. 
Co.,  81  N.  Y.  418,  419  ;  Carpenter  v.  G.  A.  Ins.  Co.,  47  N. 
Y.  S.  R.  865.) 

Finch,  J.  The  loss  by  fire  which  the  plaintiff  seeks  to 
recover  occurred  in  the  city  of  Buffalo  on  the  eleventh  day  of 
May,  1891.  The  insured  made  out  and  forwarded  his  proofs 
of  loss,  which  reached  the  defendant  company  on  the  15th  of 
the  following  June.  Accompanying  such  proofs  of  loss  was 
a  certificate  in  the  substantial  form  required  by  the  policy, 
which  was  signed  by  A.  J.  Roehner,  a  notary  public.  The 
policy  provides  that  sucli  a  certificate  made  by  the  magistrate 
or  notary  "  living  nearest  the  place  of  the  fire  "  shall  be  fur- 
nished by  the  insured  if  required.  No  such  requirement  had 
been  made  when  the  proofs  of  loss  were  sent,  but  the  certifi- 
cate was  furnished  voluntarily  and  in  advance  to  meet  tho 
emergency  of  a  possible  demand  for  it.  The  proofs  of  loss 
were  kept  until  the  8th  day  of  July  by  the  company  and  then 
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returned  to  the  insured  with  a  notice  that  the  company 
required  a  certificate  from  the  notary  "  living  nearest  the  place 
of  the  lire,"  and  that  the  certificate  furnished  would  not  be 
accepted  as  a  compliance  with  the  policy.  There  was  no  state- 
ment that  other  notaries  were  found  to  be  living  nearer  the 
place  of  the  fire,  and  stating  their  names  and  residences,  as 
good  faith  and  a  moderately  fair  treatment  of  the  insured 
required,  but  he  was  left  to  carry  on  his  own  investigations 
about  notaries  in  his  own  way  and  at  his  own  risk.  It  turned 
out  that  three  other  notaries  lived  nearer  the  place  of  the  fire 
in  one  sense  of  the  phrase.  This  company,  in  its  anxiety  for 
its  precise  and  rigid  rights,  hired  a  city  engineer  to  measure 
the  distances  with  a  tape,  and  both  by  way  of  the  streets  and 
in  an  air  line  over  the  tops  of  the  houses,  and  so  was  able  to 
prove  that  there  were  three  notaries  who  boarded  and  slept  a 
few  hundred  feet  nearer  tlie  place  of  the  fire  than  the  one 
whom  the  insured  supposed  to  be  the  nearest.  But  these 
later-discovered  notaries  had  their  offices  and  transacted  their 
official  business  at  much  greater  distances  away,  and  there  had' 
their  signs  and  expected  their  customers.  Where  they 
boarded  and  slept  they  had  no  signs,  and  there  was  nothing  to 
indicate  their  presence  and  existence ;  and  the  plaintiff, 
unaware  of  tlieir  proximity,  and  not  suspecting  the  sort  of 
investigation  to  which  he  was  to  be  invited,  took  the  nearest 
one  he  could  find  whose  office  and  notarial  sign  and  residence 
were  at  the  same  place.  It  is  upon  this  narrow  and  technical 
ground,  with  no  pretense  of  substantial  justice  in  it,  that  the 
action  of  the  insured  is  now  defended. 

We  have  recently  held,  and  I  think  very  properly,  that  the 
stipulations  of  a  policy  which  relate  to  the  procedure  merely, 
after  the  occurrence  of  a  loss,  are  to  be  reasonably  and  not 
rigidly  construed  {McNally  v.  Pho&nix  Ins.  Co.^  137  N.  Y. 
398),  and  I  think  that  the  phrase  "  living  nearest  the  place  of 
the  tire  "  ought  not  to  be  confined  entirely  to  the  food  and 
sleep  of  the  notary  and  should  take  account  of  the  place 
where  he  lives  officially  and  to  which  by  some  public  sign  he 
invites  those  who  do  business  with  him  {Turley  v.  N,  Am, 
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l^ire  Ins.  Co.,  25  Wend.  374) ;  bat  at  all  events  good  faith  on 
the  part  of  the  company  requires  that  when  they  reject  one 
certificate  on  the  ground  that  there  is  a  nearer  notary  whose 
certificate  they  require,  they  should  give  the  name  and 
address  of  that  nearer  notary  to  enable  the  insured  to  comply 
with  their  demand,  and  that  if  they  do  not  do  so  a  jury  will 
be  justified  in  concluding  that  they  do  not  in  reality  require 
the  further  certificate  for  any  practical  or  beneficial  purpose^ 
but  have  waived  it  as  an  essential  condition.  For  they  either 
want  another  notary's  certificate  or  they  do  not.  If  they 
desire  it  they  will  name  him  so  that  the  insured  may  comply. 
Otherwise,  it  is  clear  that  they  do  not  want  the  further  cer- 
tificate, and  will  be  disappointed  if  they  get  it,  and  make  the 
demand  solely  anjd  only  to  secure  a  technical  defense.  Wliea 
to  that  is  added  the  fact  that  the  company  kept  the  certificate 
sent  for  twenty-three  days  without  objection,  I  think  the  jury 
were  justified  in  saying  that  the  demand  of  a  further  certifi« 
cate  was  not  made  in  good  faith  and  a  different  performance 
of  the  condition  was  waived. 

A  suggestion  was  made  to  induce  a  favorable  view  of  the 
technical  point  raised.  It  is  said  that  the  evidence  justified  a 
suspicion  of  fraud.  None  was  alleged  except  a  very  exagger- 
ated estimate  of  the  loss  and  that  the  jury  corrected  by  their 
verdict.  It  is  always  easy  to  say  that  the  company  suspects 
as  a  reason  for  a  purely  technical  defense.  All  parties  should 
have  their  rights  in  this  court  fairly  and  fully,  but  a  severely 
formal  defense  resting  wholly  upon  immaterial  matters  of  pro- 
cedure ought  not  to  be  allowed  to  work  injustice. 

While  we  feel  bound  to  enforce  these  contracts  fully  and 
fairly  according  to  their  terms,  yet  where  those  terms  respect 
the  modes  of  proof  and  procedure  after  the  loss,  we  shall 
give  them  always  a  reasonable  and  liberal  construction  and 
not  a  severe  and  technical  one.  In  this  case  we  approve  of 
the  conclusions  reached  by  the  courts  below. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 
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Patrick  Murphy,  Appellant,  v.  Dennis  Shea,  Eespondent. 

To  make  competent  proof  of  the  service  of  a  summons  the  affidavit  of  the 
person  who  made  the  service  is  not  necessary;  the  affidavit  of  a  third 
person,  who  swears  unequivocally  and  positively  to  the  service,  is  suffi- 
cient. The  presumption  from  such  an  affidavit  is  that  the  affiant 
swears  from  personal  knowledge,  not  from  hearsay. 

In  an  action  to  compel  specific  performance  by  the  vendor  of  a  contract 
for  the  sale  of  land,  it  appeared  that  plaintiff  acquired  title  on  sale  under 
a  judgment  in  a  foreclosure  suit,  one  of  the  defendants  in  which  was  an 
infant.  Plaintiff  here  claimed  that  the  summons  was  not  served  on  said 
infant,  and  so  his  interest  was  not  cut  off  by  the  foreclosure  judgment. 
The  judgment  roll  was  put  in  evidence ;  it  contained  a  petition,  enti- 
tled in  the  action,  signed  and  verified  by  the  father  of  the  infant,  which 
stated  that  the  summons  and  a  copy  of  the  complaint  were  served  upon 
the  infant  **  on  the  —  day  of  September"  in  the  year  stated.  The  peti- 
tion prayed  for  the  appointment  of  a  guardian  ad  litem  for  the  infant. 
Such  a  guardian  was  appointed  ;  he  appeared  in  the  action  and  put  in 
the  usual  answer  of  such  a  guardian.  Held,  that  the  judgment  roll 
contained  sufficient  and  competent  evidence  of  service  of  the  summons. 

Defendant  put  in  evidence  certain  papers  used  by  him  on  a  motion  in  the 
foreclosure  suit  that  he  be  relieved  from  the  purchase  on  the  ground  that 
the  infant  had  not  been  served  with  the  summons.  Among  them  was 
an  affidavit  of  the  father  to  the  effect  that  he  was  mistaken  in  his  former 
affidavit,  and  that  the  infant  was  not  served,  but  was  at  the  time  of  the 
alleged  service  out  of  the  state.  The  motion  was  denied.  Eeld,  that  if 
the  fact  of  the  service  could  be  traversed  in  this  action  the  later  affi- 
davit was  not  conclusive,  but  the  question  was  one  of  fact  to  be  deter* 
mined  by  the  trial  court,  and  it  having  found  that  the  guardian 
ad  litem  was  duly  appointed  and  that  defendant's  title  was  good,  this 
included,  if  necessary  to  sustain  the  judgment,  a  finding  that  the  sum- 
mons was  served. 

(Argued  June  8,  1894 ;  decided  June  19,  1894.) 

Appeal  from  judgment  of  the  General  Term  of  the  Court  of 
Common  Pleas  for  the  city  and  eoimty  of  New  York,  entered 
upon  an  order  made  May  8,  1893,  which  affirmed  a  judgment 
in  favor  of  defendant  entered  upon  an  order  dismissing  the 
complaint  on  trial  at  Special  Term. 

This  was  an  action  for  the  specific  performance  of  a  con- 
ta-act  for  the  purchase  of  land. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 


1894.]  Murphy  v.  Shea.  79 

N.  Y.  Rep.]  '  Statement  of  case. 

WUlimn  A.  Dykman  for  appellant.  The  court  can  acquire 
jurisdiction  over  an  infant  only  by  a  service  of  summons. 
Personal  service  of  a  summons  on  a  minor  under  fourteen 
years  of  age  must  be  made  by  delivering  a  copy  to  the  minor 
and  also  to  his  father.  (Code  Civ.  Pro.  §  426.)  Without  per- 
sonal service  the  court  is  without  jurisdiction  to  appoint  a 
guardian  ad  litem^  and  the  appearance  by  the  guardian  is  not 
the  appearance  by  the  infant.  {JJ router  v.  C router^  133  N. 
T.  55  ;  Ferguson  v.  Crawford^  70  id.  253.)  The  inteirest  of 
Francis  X.  Kennedy  is  not  barred  by  the  Statute  of  Limita- 
tions. (Code  Civ.  Pro.  §  375.)  There  should  have  been 
judgment  in  plaintiff's  favor  for  damages,  and  the  measure  of 
damages  should  have  been  the  return  of  $500  paid  on  account 
and  $150  expended  in  the  examination  of  the  title.  (Stem- . 
herger  v.  McGo^ern^  56  N.  T.  12.) 

Edwa/rd  W.  S,  Johnston  for  respondent.  This  is  a  col- 
lateral attack  upon  a  judgment  roll.  The  judgment  roll  sets 
forth  facts  which  are  in  all  respects  sufficient  to  confer  juris- 
diction upon  the  court  over  the  infant,  Francis  X.  Kennedy. 
{Fucha  V.  Devlin,  35  K  Y.  S.  E.  807 ;  IIcMurray  v* 
McMurray,  66  N.  T.  175 ;  Crouter  v.  Crouter,  133  id.  55 ; 
Bolton  V.  Schriever,  135  id.  65 ;  Eoderigas  v.  E.  R.  S.  lusty 
63  id.  460 ;  MoneU  v.  DennisoUy  8  Abb.  Pr.  401 ;  Bolton  v. 
Bretoster,  37  Barb.  389  ;  Bumstead  v.  Heed,  31  id.  661 ;  In 
re  ITammersley,  9  Civ.  Pro.  Eep.  293  ;  McCarthy  v.  Marshy 
5  N.  Y.  263 ;  PorUr  v.  Purdy,  29  id.  106  ;  People  v.  ^Yald- 
Ton,  51  How.  Pr.  221 ;  Kinnler  v.  Kinnier,  45  N.  Y.  535  ; 
^Fisher  V.  Bassett,  9  Leigh,  119;  Andrews  v.  Avery,  14 
Gratt.  229 ;  Ahhott  v.  Cohurn,  28  Vt.  667  ;  Burdett  v.  SiU- 
hee,  15  Tex.  615 ;  Gridley  v.  College  of  St.  Francis  Xavier^ 
137  N.  Y.  327 ;  Guilford  v.  Love,  49  Tex.  715  ;  Johnson  v. 
Beazley,  65  Mo.  264 ;  Dequindre  v.  Willia/ms,  31  Ind.  444 ; 
Erwin  V.  Lowry,  7  How.  [U.  S.]  180;  Shroyerv,  liichinondy 
16  Ohio  St.  455  ;  Smith  v.  Hilton,  50  Hun,  237  ;  Nelson  v. 
Tates,  37  id.  55  ;  Home  y.  Rochester,  63  N.  II.  648 ;  Devlin 
T.  Com.y  101  Penn.  St.  276;  Emerson  v.  Ross,  17  Fla.   122- 
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127;  Cormtock  v.  Crawford,  13  Wall.  403;  Arnold  v. 
Arnold^  62  Ga.  627;  Quidortsv.  Pergeaux,  18  K  J.  Eq» 
472  ;  Bolton  v.  Jacks^  6  Kobt.  190 ;  Ferguson  v.  Crcmfordy 
70  N.  Y.  253 ;  GuiUndorf  v.  Goldsmith,  83  id.  110  ;  VUaa 
V.  P.  cfe  M.  E.  R.  Co,,  123  id.  440,  441 ;  Bosworth  v.  Van^ 
dewalker,  53  id.  597 ;  Hopkins  v.  Frey,  46  N.  Y.  S.  R.  133.) 
The  only  questions  that  this  court  can  consider  are  those  of 
law,  and  the  only  question,  therefore,  before  the  court  is 
whether  there  was  any  evidence  of  any  character  upon  which 
the  learned  trial  judge  based  his  findings  of  fact.  {Ferguson 
V.  Crawford,  86  N.  Y.  609  ;  Ogden  v.  Alexander,  140  id. 
356;  Code  Civ.  Pro.  §§  992,  993  ;  Healy  v.  Clurk,  120  N. 
Y.  642 ;  Hollister  v.  Mott,  132  id.  22 ;  Fischer  y.  Blank,  138 
id.  251 ;  Goodsell  v.  W.  U.  T,  Co.,  130  id.  446 ;  Rutherford 
V.  Schuttman,  119  id.  604 ;  Crijn  v.  Starkweather,  136  id. 
635  ;  Flack  v.  Village  of  Green  Island,  122  id.  108 ;  Day 
T.  Town  of  New  Lots,  107  id.  149 ;  Prosser  v.  F.  N.  Banky 
106  id.  677 ;  Huhlell  v.  Medhury,  53  id.  98 ;  Syester  v. 
Brewer,  27  Md.  288 ;  Ottenger  v.  St/rashurger,  33  Hun,  466 ; 
102  N.  Y.  692;  Wolfw,  Schmidt,  19  K  Y.  S.  R.  780;  How- 
ley  V.  Cramer,  4  Cow.  717.)  The  court  upon  the  complaint 
and  the  proof  was  justified  in  dismissing  the  complaint  and 
did  so  as  the  only  proper  thing  uix)n  the  facts  disclosed  herein, 
{Beck  V.  Allison,  4  Daly,  441 ;  Jacobs  v.  Morrison,  136  N.  Y. 
101 ;  Hawes  v.  Dohbs,  137  id.  465  ;  Miles  v.  D.  F.  L  Co.,  125 
id.  294;  Conger  v.  N.  Y.,  W.  S.  <&  B.  R.  R.  Co.,  120  id.  29.) 

Peokham,  J.  The  plaintiff  and  defendant  entered  into  an 
agreement  by  which  the  defendant  agreed  to  sell  and  convey 
to  the  plaintiff  certain  real  estate  in  New  York  city  upon  pay- 
ment of  a  certain  price.  The  plaintiff  in  his  complaint  alleges 
that  he  was  ready  at  the  appointed  time  to  carry  out  his  part 
of  the  agreement  by  paying  the  agreed-upon  price,  but  the 
defendant  neglected  and  refused  to  fulfill  by  conveying  the 
fee  of  the  premises,  as  there  was  an  outstanding  interest  in 
the  premises,  or  some  portion  thereof,  which  the  defendant 
did  not  by  his  tendered  deed  convey.     The  plaintiff  had  paid 
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five  hundred  dollars  down  at  the  execution  of  the  agreement,, 
and  had  expended  $150  in  making  searches,  etc.  He 
demanded  a  specific  performance  of  the  contract  on  payment 
of  the  balance  of  purchase  money  to  the  defendant,  after 
making  a  just  deduction  from  the  amount  due  from  him  as 
purchase  money,  because  his  money  had  lain  idle  on  account 
of  defendant's  failure  to  comply  with  the  contract  and  give  a 
good  title.  The  defendant  in  his  answer  alleged  full  perform- 
ance of  his  contract  by  tendering  a  good  and  sufficient  deed 
to  convey  the  fee  simple  of  the  entire  premises.  The  defend- 
ant's title  to  the  premises  came  through  a  foreclosure  suit,  in 
which  there  were  infant  defendants.  It  was  claimed  that  one 
of  such  defendants  had  not  been  served  with  the  sum- 
mons, and  that,  hence,  his  interest  (which  was  one-sixth) 
in  the  premises  was  not  cut  oflE  by  the  foreclosure  judgment 
and  the  sale  thereunder  to  defendant.  Tlie  plaintiff  upon  the 
trial  offered  the  judgment  roll  in  the  foreclosure  action  in 
evidence.  It  contained  a  petition  entitled  in  the  fore- 
closure action,  signed  and  sworn  to  by  the  father  of 
the  infant,  in  which  the  father  swore  that  the  summons 
and  a  copy  of  the  complaint  were  served  on  the  infant  defend- 
ant on  the day  of  September  in  the  year  stated.     He 

prayed  for  the  appointment  of  a  guardian  ad  litem  for  the 
infant  defendant.  Upon  this  sworn  petition  the  court  appointed 
a  guardian  who  appeared  in  the  action  and  put  in  the  usual 
answer  of  a  guardian  for  an  infant.  The  action  proceeded  to 
judgment  of  foreclosure  and  sale,  a  referee  was  appointed  and 
the  premises  were  sold  and  the  defendant  became  the  purchaser. 
The  judgment  roll  contained  sufficient  and  competent  evi- 
dence of  the  actual  service  of  the  summons  on  the  infant. 
The  affidavit  of  the  person  who  actually  served  the  summons 
is  unnecessary  so  long  as  there  is  other  competent  proof  of 
such  service.  A  third  person  may  have  actual  knowledge  of 
such  service,  and  when  he  swears  unequivocally  and  positively 
there  is  a  presumption  that  he  swears  from  personal  knowl- 
edge and  not  from  hearsay.  The  affidavit  in  question  here 
was  made  positively  and  not  on  information  and  belief,  and 
SicKEiJS— Vol.  XCYIII.         11 
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being  made  by  the  father  of  the  infant  it  is  still  more  probable 
that  it  was  founded  upon  personal  knowledge.  At  any  rate 
there  was  enough  stated  to  call  upon  the  court  for  a  decision 
upon  the  fact  of  service,  and  the  court  must  have  found  such 
iact  as  the  basis  for  its  order  for  the  appointment  of  a  guardian. 

The  judgment  in  the  foreclosure  action  does  not  recite  that 
jurisdiction  over  the  infant  was  acquired  by  the  voluntary 
appearance  of  the  guardian  ad  litem.  It  recites  the  fact  that 
the  infant  had  appeared  by  his  guardian  ad  litefn^  but  there  is 
no  statement  that  jurisdiction  was  only  obtained  in  that  way. 

The  guardian  had  in  fact  appeared  as  the  judgment  roll 
showed,  and  he  had  put  in  the  usual  answer. 

There  is  no  inconsistency  in  the  recital  with  the  fact  that 
the  summons  had  been  served  as  stated  in  the  aflSdavit  of  the 
father,  and  the  judgment  roll  is  sufficiently  full  to  show  juris- 
diction in  the  court  over  all  the  defendants  in  the  action. 

This  was  all  the  evidence  offered  by  plaintiff  upon  the  ques- 
tion as  to  the  service  of  the  summons  on  the  infant  defendant. 
We  think  it  apparent  that  hp  wholly  failed  to  show  there  was 
no  service  of  the  summons,  and  the  contrary  appears  by  the 
judgment  roll  itself. 

The  defendant  herein  then  put  in  evidence  certain  papers 
used  by  him  as  the  purchaser  in  the  foreclosure  action  and 
forming  the  basis  of  a  motion  he  made  in  that  action  to  be 
relieved  from  his  purchase  on  the  ground  that  this  infant 
defendant  had  never  been  served  with  the  summons.  As  a 
foundation  for  that  motion  he  procured  the  affidavit  of  the 
father  in  which  the  father  swore  that  he  was  mistaken  in  his 
statement  in  his  former  affidavit  when  he  said  that  the  sum- 
mons and  copy  complaint  had  been  served  on  the  infant,  and 
he  in  this  subsequent  affidavit  denied  that  the  infant  had  been 
so  served,  and  he  stated  the  infant  was  at  the  time  of  the 
alleged  service  in  Kansas. 

The  court  denied  the  motion  and  held  that  as  the  record 
fihowed  service  it  was  not  a  case  to  set  aside  the  judgment, 
and  the  purchaser  was  compelled  to  fulfill.  The  defendant 
claims  that  this   decision  is  another  adjudication  as  to  the 
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jurisdiction  of  the  court  made  in  the  foreclosure  action,  and 
hence  is  binding  on  every  one  and  cannot  be  attacked 
•collaterally. 

If  we  assume,  without  in  any  manner  deciding,  that  the 
defendant  is  mistaken  in  that  matter,  the  plaintiii  is  no  better 
off.  There  is  in  the  judgment  roll  sufficient  evidence  upon 
which  to  base  a  finding  by  the  coiirt  therein  that  the  service 
on  the  infant  had  been  made  and,  therefore,  the  appointment 
of  a  guardian  was  proper. 

If  the  fact  of  such  service  could  be  traversed  in  this  action, 
the  burden  under  these  circumstances  resta  with  the  plaintiff 
to  show  that  there  was  no  service.  To  support  the  fact  of 
.service  the  original  aflSdavit  of  the  father  attached  to  and 
forming  part  of  the  judgment  roll  is  at  lesjBtprifnaJ^acie  suffi- 
cient. All  that  the  case  here  shows  is  that  the  father  subse- 
quently made  another  affidavit  in  which  he  says  he  was  mis- 
taken when  he  made  the  first.  Treating  the  affidavit  as  if  the 
affiant  were  sworn  as  a  witness  in  this  case,  such  evidence  is 
by  no  means  conclusive.  At  most  it  calls  upon  the  court  to 
now  say  which  is  the  truth.  The  father  may  have  been  right 
in  his  first  and  wrong  in  his  second  affidavit.  The  court  in 
this  action  finds  as  a  fact  that  the  guardian  was  duly  appointed 
in  the  other  action,  which  includes,  if  necessary  to  sustain  the 
judgment,  the  finding  that  the  summons  was  served  on  the 
infant,  there  being  evidence  to  sustain  such  finding. 

The  papers  on  which  the  application  to  be  relieved  from  his 
bid  was  made  by  defendant  as  purchaser  are  no  part  of  the 
judgment  roll  in  the  foreclosure  case,  although  if  they  were  I 
see  no  materiality  in  that  fact.  The  question  would  still  be 
which  affidavit  is  correct.  But  they  are  not,  in  any  sense,  a 
part  of  the  roll  and  cannot  be  regarded  as  such. 

The  result  is  that  the  plaintiff  has  failed  to  make  good  his 
:attack  upon  the  regularity  and  sufficiency  of  the  judgment  in 
the  f5reclosure  action,  and  the  judgment  of  the  trial  court 
iierein  in  favor  of  defendant  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 


84  People  ex  bel.  Stbough  v.  Canvassers.        [June, 


Statement  of  case.  [Vol.  148. 


The  People  ex  rel.  Perrin  A.  Strouoh,  Appellant,  ik 
Board  of  County  Canvassers  of  Jefferson  County^ 
Respondent. 

It  is  the  duty  of  the  court,  when  passing  upon  an  act  of  the  legislature,  ;a 
uphold  and  give  effect  to  it  if  possible,  when  the  legislative  intent  ia 
plain. 

Where  a  statute  expresses  plainly  the  legislative  intent,  and  provides  fully 
upon  the  subject  considered,  it  is  not  invalidated  by  the  fact  that  it  ia 
put  in  the  form  of  an  amendment  to  a  statute  which  had  previously 
been  repealed;  it  may  be  upheld  as  an  independent  statute. 

The  provision  of  the  Common  School  Act  of  1856  (§  16,  chap.  179,  Lawa 
of  1856),  in  relation  to  the  formation  of  school  commissioners'  districta 
in  counties  containing  cities  which  under  special  acts  elect  superintend- 
ents of  common  schools,  was  not  repealed,  directly  or  by  implication, 
by  the  act  of  1864  (Chap.  555,  Laws  of  1864),  revising  and  consolidating 
the  general  acts  relating  to  public  instruction. 

Conceding  the  said  provision  to  have  been  repealed,  the  same  waa 
re-enacted,  as  amended,  by  the  act  of  1888  (Chap.  414,  Laws  of  1883), 
which  by  its  title  purports  to  be  "an  act  to  amend"  said  provision. 

(Argued  June  19,  1894 ;  decided  ^Tune  22,  1894.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  made  April  24, 1894, 
which  reversed  an  order  of  Special  Term  granting  a  motion 
for  a  peremptory  writ  of  mandamus. 

The  nature  of  the  proceeding  and  the  facts,  so  far  as 
material,  are  stated  in  the  opinion. 

John  N.  Carlisle  for  appellant.  The  board  of  supervisors 
of  Jefferson  county  had  no  power  to  change  the  school  com- 
missioners' districts  of  Jefferson  county,  and  the  act  passed  by 
them  at  their  session  in  1892  is  absolutely  void  and  of  no 
effect  whatever,  (taws  of  1856,  chap.  179 ;  Laws  of  1864, 
chap.  555;  Laws  of  1883,  chap.  414.)  If  it  should  be  held 
that  section  16  of  chapter  179  of  the  Laws  of  1856  was  not 
directly  repealed  by  chapter  555  of  the  Laws  of  1864,  it  was- 
clearly  repealed  by  implication.  {In  re  iV^.  Y.  Insty  121  N. 
Y.  234 ;  People  v.  Jaehne^  103  id.  194 ;  Cromwell  v.  MacLeany 
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12a  id.  484 ;  HecJcmann  v.  Pinkney,  81  id.  211.)  Section  16 
of  the  act  of  1856  was  not  a  special  or  local  statute  and  does 
not  come  within  the  rules  applicable  to  such.  {People  ex  rd. 
.V.  Squire^  lOY  N.  Y.  600.)  If  the  court  should  hold  that 
section  16  of  the  act  of  1856  was  repealed  by  the  provisions 
of  the  act  of  1864,  then  chapter  414  of  the  Laws  of  1883 
which  purported  to  amend  said  section  16  was  a  nullity  and 
conferred  no  power  on  the  board  of  supervisors  to  re-district 
the  county.  {People  v.  WUmerding^  136  N.  Y.  365-373;  Z. 
<k  iV.  R.  Co.  V.  City  of  East  St  Zouis,  25  N.  E.  Kep.  963 ; 
State  ex  rd,  v.  Benton^  51  N.  W.  Eep.  140  ;  HaU  v.  Craig^ 
125  Ind.  529  ;  Feihleman  v.  State,  98  id.  516;  Mclntyre  v. 
Marine,  93  id.  193 ;  Lawson  v.  De  Bolt,  78  id.  563  ;  Brocaw 
V.  Gibson,  73  id.  543  ;  Marion  Co.  v.  Smith,  52  id.  420 ; 
BlaJcemore  v.  Dolan,  50  id.  194 ;  Draper  v.  Falley,  33  id. 
465 ;  Wall  v.  Garrison,  11  Col.  515 ;  Stingle  v.  Nevil,  9 
Oreg.  62 ;  Lenhard  v.  Lynch,  62  IIow.  Pr.  56.)  Where 
an  act  is  wholly  void,  because  under  the  law  there  is  no  power 
to  do  the  act  brought  in  question,  it  cannot  be  made  valid  by 
way  of  estoppel.  ( Veeder  v.  Mvdget,  95  N.  Y.  310 ;  ScoviUe 
V.  Thayer,  105  U.  S.  143  ;  Sirough  v.  Bd.  Suprs.,  119  N.  Y. 
212.)  The  provisions  of  the  new  ballot  law  do  not  prevent  a 
voter  from  voting  for  any  candidate  whom  he  chooses ;  he 
may,  as  provided  in  the  act  (§  25),  "  write  or  paste  upon 
his  ballot  the  name  of  any  person  for  whom  he  desires  to  vote 
for  any  office,"  although  said  person  has  not  received  a  proper 
nominatipn  by  any  political  party.  {PeopU  v.  Bd.  Can/vass- 
ers^  133  N.  Y.  493.)  The  essential  facts  being  admitted  in 
this  case  the  remedy  by  a  writ  of  peremptory  mandamus  was 
proper.  (Laws  of  1892,  chap.  680,  §  133 ;  People  ex  rel.  v. 
Suprs.,  51  N.  Y.  401 ;  People  ex  rel,  v.  Suprs.,  67  id.  109, 
114-116;  People  ex  rel,  v.  Suprs.,  68  id.  114-119.) 

Watson  M.  Rogers  for  respondent.  The  order  is  not 
appealable.  {People  ex  rel.  v.  Ferris,  76  N.  Y.  326 ;  Brooke 
V.  M.  C.  Co,,  93  id.  647.)  Mandamus  is  not  proper.  (High 
Ex.  Rem.  §  915 ;  14  Am.  &  Eng.  Ency.  of  Law,  97,  note ; 
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People  ex  rd.  v.  SievenSj  5  Hill,  615 ;  People  ex  rd.  v.  Bd. 
Supra,  12  Barb.  217 ;  People  ex  rd.  v.  Ferris,  76  N.  Y.  326  j 
In  re  Gardner,  68  id.  467.)  Mandamus  does  not  determine 
title  to  oJflBice.  {People  ex  rd,  Sherubood  v.  Bd.  of  Can- 
vassers,  129  N.  T.  373;  Code  Civ.  Pro.  §§  1993,  1994;  Peo- 
ple ex  rel.  v.  Ooetting,  133  N.  T.  569.)  Eelator  is  not  entitled 
to  mandamus.  {People  ex  rd,  v.  Hayt,  66  N.  Y.  606.)  *The 
action  of  the  board  in  re-districting  the  county  was  legal. 
(Laws  of  1864,  chap.  555  ;  Laws  of  1881,  chap.  543,  §  1 ;  Laws 
of  1892,  chap.  686.)  Section  16  of  the  act  of  1856  is  not 
repealed.  {People  ex  rel,  v.  Morrison,  78  N.  Y.  84 ;  Whipple 
V.  Christian,  80  id.  523 ;  Smith  v.  People,  47  id.  330-339 ; 
69  id.  175 ;  Van  Yranken  v.  City  of  Schenectady,  31  Hun, 
516-518 ;  Laws  of  1894,  chap.  556.)  Assuming  section  16 
was  repealed  by  the  act  of  1864,  the  act  of  1883  can  stand  as 
a  complete  independent  statute ;  it  needs  no  other  for  its  sup- 
port. {Yan  Clief  v.  Yan  Yechten,  55  Hun,  467;  In  re 
Ca/oanaugh,  125  N.  Y.  418.) 

Gray,  J.  The  relator  by  this  proceeding  has  sought  to 
compel  a  re-canvass  of  the  votes  cast  at  the  election  held  in 
November,  1893,  for  school  commissioner  of  the  third  school 
commissioner's  district,  in  the  county  of  Jefferson.  His 
object  is  thereby  to  secure  his  election  as  a  school  commis- 
sioner; which  would  be  accomplished,  he  alleges,  if  those 
votes  were  canvassed  which  were  cast  in  the  school  district  as 
its  boundaries  were  fixed  prior  to  1892.  In  that  year  the 
board  of  supervisors  of  Jefferson  county,  at  their  annual 
meeting,  undertook  to  change  the  boundaries  of  the  different 
school  commissioners'  districts,  and  if  they  liad  the  power  to 
do  so,  then  it  is  not  disputed  but  that  their  act  was  valid. 
That  power  was,  apparently,  given  to  them  by  the  provisions 
of  chapter  414  of  the  Laws  of  1883 ;  but  the  relator  insists 
that  that  act  of  the  legislature  was  ineffectual  for  the  purpose 
claimed,  because  it  was  in  amendment  of  a  section  of  the  Com- 
mon School  Law,  which  had  been  repealed ;  either  directly  or 
by  implication.     The  act  passed  in  1883  was  entitled  "  An  act 
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to  amend  section  16  of  chapter  179  of  the  Laws  of  1856, 
entitled  *  An  act  to  provide  for  a  more  thorough  supervision 
and  inspection  of  common  schools,  and  further  to  amend  the 
statutes  relating  to  public  instruction  in  this  state.' " 

It  provided  as  follows : 

"  Section  1.  Section  16  of  chapter  179  of  the  Laws  of  1856, 
is  hereby  amended  so  as  to  read  as  follows : 

"Section  16.  The  several  cities  which  already  or  which 
shall  hereafter  under  special  acts  elect  superintendents  of 
common  schools  or  whose  board  of  education  choose  clerks 
doing  the  duty  of  supervision  under  the  direction  of  the 
board  of  education,  shall  not  be  included  in  any  commissioner's 
district  created  by  this  act  or  authorized  to  be  formed  by  the 
board  of  supervisors ;  and  the  several  boards  of  supervisors 
in  counties  in  which  such  cities  are  joined  to  towns  in  the 
formation  of  an  assembly  district,  may  divide  the  county, 
exclusive  of  such  cities,  into  school  commissioners'  districts  as 
they  niay  deem  advisable,  but  no  town  shall  be  divided  in 
forming  such  districts." 

Section  16  of  chapter  179  of  the  Laws  of  1856  had  pro- 
vided as  follows  :  "  The  several  cities  in  this  state  which  under 
special  acts  already  elect  superintendents  of  common  schools, 
or  whose  board  of  education  choose  clerks  doing  the  duty  of 
supervision  under  the  direction  of  the  board  of  education 
shall  not  be  included  in  any  school  commissioner's  district 
created  by  this  act  or  authorized  to  be  formed  by  the  board 
of  supervisors  and  the  several  boards  of  supervisors  in  coun- 
ties in  which  such  cities  are  joined  to  towns  in  the  formation 
of  an  assembly  district,  may  divide  the  county,  exclusive  of 
such  cities,  into  school  commissioners'  districts  as  they  may 
deem  advisable,  but  no  town  shall  be  divided  in  forming  such 
districts." 

•In  1864  the  legislature  passed  an  act  (Chap.  555,  Laws  18G4) 
in  revision  and  consolidation  of  the  general  acts  relating  to 
public  instruction,  and  section  two  of  the  second  title,  which 
treated  of  the  election,'powers  and  duties  of  school  commis- 
sioners, provided  as  follows : 
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^^The  districts  as  organized  under  existing  laws,  and  as 
recognized  in  the  election  of  school  commissioners  at  the 
annual  election  in  1863,  shall  continue  to  be  held  and  regarded 
as  the  school  commissioner  districts  in  this  state,  except  as  the 
same  shall  be  altered  or  modified  by  the  legislature." 

Section  14  of  title  thirteen  of  the  act  repealed  all  repugnant 
or  inconsistent  provisions  of  law ;  but  provided  that  nothing 
in  the  act  shall  be  construed  "  to  impair  or  in  any  manner 
affect  or  change  any  special  law  touching  the  schools  or  school 
system  of  any  city  or  incorporated  village  of  the  state."  It  is 
argued  for  the  relator  that  this  latter  section  directly  repealed 
section  16  of  the  act  of  1856 ;  ox,  if  that  was  not  its  effect, 
that  it  was  repealed*  by  implication  and  upon  the  principle 
that  where  the  revising  statute  has  covered  the  whole  subject- 
matter  of  the  former  statute,  it  must  be  deemed  to  contain 
the  whole  law  on  the  subject  and  to  work  the  repeal  of  all 
previous  legislation  touching  it.  I  should  say  that  there  was 
neither  a  direct  repeal,  nor  a  repeal  by  implication  of  the 
particular  provision  of  the  act  of  1856  in  question  and  the 
reasons  given  in  the  opinion  of  the  General  Term  justices  are 
satisfactory  upon  that  point. 

The  existence  of  the  act  of  1856,  which  was  by  its  terms 
limited  in  its  application  to  particular  counties  of  the  state  and 
concerned  certain  of  its  cities,  was  not  inconsistent  with  the 
provisions  of  the  general  act  of  1864,  and,  in  the  absence  of 
language  expressing  unequivocally  the  intention  of  the  legis- 
lature to  repeal  the  special  act,  the  courts  should  not  incline 
to  the  view  that  there  was  an  implied  repeal. 

But  this  case  may  rest,  for  its  decision,  upon  the  broad 
principle  that  chapter  414  of  the  Laws  of  1883  was  a  re-enact- 
ment of  the  law,  as  contained  in  the  act  of  1856  and,  as  an 
independent  statute,  is  unaffected  by  considerations  of  whether 
the  provision  of  law,  which  it  purports  to  amend,  has  been 
repealed  or  not  by  previous  statutes.  It  is  the  duty  of  the 
court,  when  passing  upon  an  act  of  the  legislature,  to  uphold 
and  give  effect  to  it,  where  it  is  possible  and  when  the  legis- 
lative intent  is  plain,  and  there  is  no  room  for  doubt  here  as 
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to  what  the  legislature  intended.  They  enacted  a  law  which 
exempted  certain  cities  from  the  supervision  of  school  com- 
missioners and  which  authorized  the  several  boards  of  super- 
visors, in  counties  where  such  cities  were  joined  to  towns  in 
the  formation  of  assembly  districts,  to  divide,  as  they  might 
deem  advisable,  their  county,  exclusive  of  such  cities,  into 
school  commissioner  diltricts. 

The  enactment  of  this  law  is  put  into  the  form  of  an  amend- 
ment of  a  law,  which  was  standing  upon  the  statute  books,  and 
whether  that  earlier  law^,  by  force  of  subsequent  legislation, 
had  become  inoperative  is  wholly  immaterial.  The  only  ques- 
tion is,  has  the  legislature  in  the  enactment  complained  of 
expressed  its.  purpose  intelligibly  and  provided  fully  upon  the 
subject.     If  it  has,  then  its  act  is  valid  and  must  be  upheld. 

That  is  the  case  here.  The  act  of  1883  contains  all  that 
is  provided  for  in  the  particular  section  of  the  act  of  1856  and 
gives  full  power  to  the  boards  of  supervisors,  with  respect  to 
the  formation  of  school  commissioners'  districts.  A  law  thus 
explicit  and  complete  m^y  not  be  disregarded,  or  invalidated, 
because  of  a  possible  mistake  of  the  legislature  with  respect  to 
the  existence  of  the  statute,  in  amendment  of  which  the  act 
is  passed.     It  is  an  enactment  of  a  law,  in  any  view. 

Further  discussion  upon  this  question  is  needless,  in  view  of 
the  fullness  and  ability  with  which  it  is  treated  in  the  opinion 
below  and,  for  the  reasons  there  and  here  stated,  the  order 
appealed  from  should  be  afBrmed,  with  costs. 

All  concur,  except  O'Brien,  J,   not  voting. 

Order  affirmed. 
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Geobgie  French,  Appellant,  v,  Jacob  Yix  et  al.,  Impleaded^ 
etc.,  Eespondents. 

H.,  the  owner  of  a  lot  adjoining  that  of  plaintiff's,  entered  into  a  contract 
with  defendants  by  which  they  agreed  to  btdld  a  house  upon  said  lot 
and  "  to  become  answerable  and  accountable  for  any  damages  ♦  ♦  ♦ 
to  the  property  *  *  *  of  any  neighbor^  *  ♦  ♦  during  the  per- 
formance of  said  work."  Defendants  entered  into  a  contract  with  D., 
by  which  the  latter  agreed  to  do  the  necessary  excavation,  he  assuming 
"all  responsibility  for  any  loss  or  damage  to  persons  or  property"  while 
engaged  in  the  work,  and  to  save  defendants  harmless  therefrom.  In 
blasting  rock  upon  said  lot,  while  D.  was  engaged  in  the  performance 
of  his  contract,  plaintiff's  house,  was  injured.  In  an  action  to  recover 
damages  the  evidence  tended  to  show  that  the  damage  was  caused  by 
the  negligent  manner  in  which  D.  conducted  the  work  of  blasting.  The 
trial  court  charged  the  jury  that  in  any  event  the  defendants  were  liable. 
Meld,  error;  that  defendants  were  not  liable  for  negligence  on  the  part  of 
D.;  that  if  there  was  no  negligence,  and  the  injury  was  the  inevitable^ 
result  of  the  blasting,  no  one  was  liable,  and  if  defendants'  contract 
with  H.  was  to  be  treated  as  a  contract  of  indemnity,  it  imposed  no  lia- 
bility, as  H.  was  not  liable ;  that  the  clause  referred  to  could  not  be 
considered  as  inserted  for  plaintiff's  benefit,  but  even  if  so  held,  as  she 
was  not  a  party  to  the  contract  or  in  privity  therewith,  as  to  her  it  waa 
without  consideration  and  she  could  not  enforce  it. 

(Argued  June  6,  1894 ;  decided  June  22,  1894.) 

Appeal  from  order  of  the  Greneral  Term  of  the  Court  of 
Common  Pleas  for  the  city  and  county  of  New  York,  made 
February  8,  1893,  which  sustained  defendants'  exceptions,  set 
aside  a  verdict  in  favor  of  plaintiff  and  granted  a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

William  IL  Amoux  for  appellant.  Appeal  will  lie  to  this 
court.  The  verdict  for  plaintiff  settles  all  controverted  ques- 
tions. {M.  N.  Bank  v.  Sirret,  97  N.  Y.  320 ;  O'Brim  v. 
Jones,  91  id.  193-196 ;  Wolfahret  v.  Beckert,  92  id.  490,  497.) 
The  only  source  in  this  action  from  which  the  interest  of  the 
respondents  can  be  determined  is  the  sealed  contract  which  is 
in  evidence.     {Morse  v.  Salisbury ,  48  N.  Y.  636.)    Where  a 
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contract  executed  under  seal  contains  a  valuable  gross  mon- 
eyed consideration  to  be  paid  by  one  party  and  several  distinct 
agreements  to  be  performed  by  the  other  party,  the  considera- 
tion applies  to  each  separate  agreement  without  apportion- 
ment. (Miner  v.  Bradley^  22  Pick.  357.)  Where,  in  a  writ- 
ten instrument,  a  class  is  named  as  beneficiaries,  or  affected 
thereby,  any  individual  embraced  in  such  class  stands  in  rela- 
tion to  the  provisions  of  such  instrument  as  if  expressly 
named  therein.  {Clinton  v.  IL  Ins,  Co.^  45  N.  Y.  454 ;  Simjh 
son  V.  Brown,  68  id.  360 ;  Coster  v.  Mayor,  etc,,  43  id.  411.) 
The  contract  is  in  its  nature  a  contract  of  insurance,  and, 
therefore,  is  enforcible,  whether  the  respondent  or  the  sub- 
contractor was  or  was  not  guilty  of  negligence.  {Lord  v.  Da^^ 
12  Mass.  115 ;  Barker  v.  Bticklin,  2  Den.  45 ;  Lawrence  v. 
Fox,  20  N.  r.  268  ;  Burr  v.  Beers,  24  id.  78  ;  Cooley  v.  //. 
M.  Co.,  53  id.  620.)  In  a  crowded  city,  blasting  contiguous  ta 
dwellings  is  a  dangerous  occupation,  and  whoever  under^kea 
such  work  is  liable  to  one  injured  thereby,  whetlier  he  prose- 
cutes it  himself  or  employs  a  contractor,  at  least  where  such 
an  accident  is  not  the  result  of  negligence  or  carelessness. 
{Cotton  V.  Oaderdonk,  69  Cal.  155;  Munrov.  P.  C  D.,  etc.y 
Co.,  84  id.  515 ;  Benner  v.  A.  D.  Co.,  134  id.  156;  T.  Co.  v. 
Chicago,  99  U.  S.  635 ;  Losee  v.  Buchanan,  51  N.  Y.  476 ; 
Cogswell  v.  iV^.  //.  li.  E.  Co.,  103  id.  10.)  The  court  below 
extended  the  doctrine  as  to  independent  contractors  beyond 
its  proper  limit*.  The  work  being  essentially  dangerous, 
neither  Henry  nor  French  could  relieve  liimself,  by  letting 
out  the  work,  from  consequences  of  the  sub-contractor  DolanV 
negligence.  {Booth  v.  R.,  W.  &  O.  R.  Co.,  140  N.  Y.  267 ; 
Bower  v.  Peate,  L.  R.  [1 Q.  B.  D.]  326 ;  Hughes  v.  Percival, 
L.  R.  [8  App.  Cas.]  443.) 

Robert  E.  Deyo  for  respondents.  The  disposition  of  the 
case  made  by  the  General  Term  was  correct.  {Booth  v.  R., 
If,  cJfe  0.  R.  Co.,  140  N.  Y.  267 ;  Vrooman  v.  Turner,  69 
id.  280.)  The  court  erred  in  refusing  to  allow  the  defendants 
to  prove  what  was  intended  by  the  provision,     {Colmam,  v.  F. 
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iV".  Bank,  53  N.  Y.  388 ;  McMaster  v.  Im.  Co.  of  N.  A.,  65 
id.  222 ;  JuiUard  v.  Chaffee,  92  id.  529,  534.) 

Eael,  J.  This  action  was  brought  to  recover  damages  to 
the  plaintiff's  house  in  the  city  of  New  York  under*  the  fol- 
lowing circumstances :  One  Henry  owned  a  rocky  lot  adjoin- 
ing the  plaintiff's  house,  and  in  May,  1891,  lie  entered  into  a 
written  contract  with  the  respondents,  whereby  they  agreed  to 
build  a  house  for  him  upon  his  lot,  which  contract  contained  the 
following  clause :  "And  the  parties  of  the  second  part  further 
agree  to  become  answerable  and  accountable  for  any  damages 
that  may  be  done  to  the  property  or  person  of  any  neighbor 
or^  passer-by  during  the  performance  of  said  work."  Subse- 
quently the  respondents  entered  into  contract  with  one  Dolan 
to  do  the  rock  and  earth  excavation  requisite  for  the  building 
of  Henry's  house,  which  contract  contained  the  following 
clause :  "  The  said  Dolan  hereby  assumes  all  responsibility  for 
any  loss  or  damage  which  may  occur  to  persons  or  property 
while  he  or  his  employees  are  engaged  in  the  performance  of 
such  work,  and  hereby  agrees  to  save  the  said  Jacob  Vix  and 
sons  harmless  from  the  payment  of  any  such  loss  during  the 
progress  of  the  work."  Dolan  entered  upon  the  performance 
of  his  contract,  and  in  blasting  the  rock  upon  Henry's  lot 
caused  the  damage  to  the  plaintiff's  house  which  is  complained 
of  in  this  action. 

There  was  evidence  tending  to  show  that  the  damage  to  the 
plaintiff's  house  was  caused  by  the  negligent  manner  in  which 
Dolan  conducted  the  blasting  of  the  rock,  and  there  was  also 
evidence  from  which  the  jury  might  have  found  that  some 
damage  might  have  been  done  to  the  plaintiff's  house  if  the 
blasting  had  been  done  with  the  utmost  care.  The  trial  judge, 
in  submitting  the  case  to  the  jury,  charged  that  the  plaintiff 
was  in  any  event  entitled  to  a  verdict,  and  that  the  only  ques- 
tion for  their  consideration  was  the  amount  of  damages.  He 
reached  this  conclusion  by  holding  that  the  respondents  had, 
by  the  clause  in  their  contract  above  quoted,  indemnified 
Henry  against  these  damages,  and  that  as  Henry  was  liable  to 
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the  plaintiff,  to  prevent  circuity  of  actions  she  could  commence 
her  action  directly  against  them  as  indemnitors.  The  jury 
having  rendered  a  verdict  for  the  plaintiff,  the  judge  directed 
the  respondents'  exceptions  to  be  heard  in  the  first  instance  at 
the  General  T^rm.  There  the  exceptions  were  sustained  and 
a  new  trial  was  granted  on  the  ground,  in  substance,  that  it 
did  not  conclusively  appear  that  the  work  which  Henry  con- 
tracted to  have  done  would  necessarily  cause  damage  to  the 
plaintiff's  house;  that  the  damage  may,  therefore,  have 
resulted  from  the  careless  manner  in  which  the  work  was  done 
by  Dolan,  an  independent  contractor,  which,  under  the  case  of 
IlcCafferty  v.  Spuyten  Buyvd  R.  R.  Co.  (61  N.  Y.  178> 
and  other  cases,  imposed  no  Uability  upon  Henry,  and  that, 
therefore,  as  he  was  not  liable,  the  respondents,  as  his  indem- 
nitors, were  not  liable  for  these  damages. 

There  was  no  claim  upon  the  trial,  and  no  contention  upon 
the  argument  before  us  that  the  respondents  could  be  made 
liable  for  damage  caused  by  the  mere  carelessness  of  Dolan  in 
blasting  the  rock,  and  so  far  as  the  damage  to  the  plaintiff's- 
house  was  due  to  mere  carelessness,  that  may  be  eliminated 
from  the  case.  Nor  can  Henry  or  any  one  working  under  him 
be  made  liable  for  damages  which  were  the  inevitable  conse- 
quence of  the  blasting.  The  case  of  Booth  v.  Rome^  W.  dr 
/W  0  0.  T.  R.  R.  Co^.Ji^l^.  Y.  267)  had  not  beeu  decided  whea 
this  case  was  under  consideration  in  the  courts  below.  There,, 
after  the  fullest  consideration,  in  an  opinion  carefully  review- 
ing the  authorities  which  leaves  nothing  to  be  said,  we  laid 
down  the  doctrine  that  one  who  in  the  reasonable  use  of  his 
land  blasts  rocks  thereon  with  due  a^d  proper  care,  is  not 
liable  for  the  inevitable  damage  caused  thereby  to  neighboring- 
property.  We  see  no  reason  for  re-considering  the  points 
decided  in  that  case,  and  it  must  be  regarded  as  a  precise 
authority  for  the  respondents  unless  they  can  be  held  liable 
for  these  damages  by  virtue  of  the  clause  in  their  contract 
above  quoted  ;  and  whatever  view  may  be  taken  of  that  clause 
it  cannot  impose  liability  upon  them.  If  it  be  treated  as  a 
contract  of  indemnity  it  could  impose  no  liability  because 


94  Beddall  V,  B.  &  F.  M.  Ins.  Co.  [June, 

Statement  of  case.  [YoL  143. 

Henry  not  being  liable  there  was  nothing  to  call  the  indemnity 
into  operation.  The  indemnitors  could  not  be  liable  unless 
the  party  to  be  indemnified  became  liable.  If  it  be  claimed 
that  this  clause  in  the  contract  was  intended  for  the  benefit  of 
the  plaintiff,  and  that,  therefore,  she  can  enfoi*ce  it,  there  are 
two  answers  to  such  a  claim.  It  cannot  be  said  that  it  was 
inserted  for  her  benefit.  The  parties  did  not  intend  to  provide 
indemnity  against  damages  for  which  they  were  in  no  way 
liable.  The  sole  purpose  of  the  clause  was  the  indemnity  of 
Henry,  and  he  alone,  or  some  one  in  his  right  could  in  a 
proper  case  enforce  it.  But  even  if  it  could  be  held  that  the 
contract  contained  in  this  clause  was  intended  for  the  plaintiff's 
benefit,  she  was  not  a  party  to  the  contract  nor  in  privity  there- 
with, and  as  to  her  it  was  wholly  without  consideration.  As 
Henry  could  not,  under  any  circumstances,  become  liable  for 
these  damages,  either  on  the  ground  of  careless  blasting  or  of 
inevitable  damage,  the  case  of  Vrooman  v.  Turner  (69  N.  Y. 
280)  is  an  authority  for  holding  that  the  plaintiff  cannot  sue 
upon  and  enforce  the  contract. 

Our  conclusion,  therefore,  is  that  the  order  of  the  General 
Term  should  be  affirmed,  and  judgment  absolute  rendered 
against  the  plaintiff,  with  costs. 

All  concur. 

Ordered  accordingly. 


Edwaed  F.  Beddall,  Appellant,  v.  The  British  and  Foreign 
Marine  Insurance  Company  (Limited),  Respondent. 

Defendant  issued  an  open  policy  of  marine  insurance  to  cover  shipments 
of  cotton  from  ports  in  the  Uiiited  States  to  ports  in  Europe.  By  the 
terms  of  the  policy  the  adventure  in  each  case  began  immediately  upon 
the  loading  and  continued  until  the  safe  landing  of  the  goods  at  the 
specified  port  of  destination.  The  assured  was  authorized  to  issue  cer- 
tificates, signed  by  defendant's  manager,  certifying  that  the  bales  of 
cotton  mentioned  therein  were  covered  by  the  policy.  On  the  margin  of 
the  policy  was  written  a  clause  stating  that  it  "  covers  all  risks  at  and 
from  the  port  of  destination  to  the  final  destination  of  the  cotton."  A 
shipment  of  cotton  was  made  at  Norfolk,  Ya.,  the  final  destination  of 
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which  was  Liverpool,  which  was  insured  under  the  policy.  The  cotton 
arrived  safely  at  Liverpool,  but  on  the  night  following  its  discharge, 
while  upon  the  dock,  it  was  damaged  by  fire.  In  an  action  upon  the 
policy,  held,  that  defendant  was  not  liable ;  that  the  marginal  clause 
was  intended  to  apply  in  cases  where  the  port  of  destination  of  the  vessel 
.  was  not  the  final  destination  of  the  cotton,  so  as  to  cover  the  shipment 
imtil  it  reached  such  final  destination,  but  when  this  was  reached  and 
the  cotton  safely  landed,  the  policy  expired. 

(Argued  June  5,  1894 ;  decided  June  22,  1894.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  upon 
an  order  made  January  13,  1893,  which  affirmed  a  judgment 
in  favor  of  defendant  entered  upon  an  order  dismissing  the 
<5omplaint  on  trial  at  Special  Term. 

This  action  was  brought  by  plaintiff  as  assignee  of  a  policy 
of  marine  insurance  issued  by  defendant. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion, 

J.  Parker  Kirlin  and  W.  G,  Choate  for  appellant.  The 
plaintiff's  title  is  complete  by  virtue  of  the  assignment  from 
All  parties  possibly  interested,  and  he  is  entitled  under  section 
1780  of  the  Code  to  maintain  this  suit.  {Darrell  v.  Tibhitts, 
L.  E.  [5  Q.  B.'  Div.]  560 ;  Sheridan  v.  Mayor,  etc.,  68  N.  Y. 
30 ;  Palmer  v.  P.  Z.  /n*.  Co.,  84  id.  63 ;  Morris  v.  TutkiU, 
72  id.  675.)  The  defendant's  contract  of  insurance  is  not 
<5ontained  in  the  policy  alone,  nor  in  the  certificates  alone,  but 
in  them  jointly.  The  policy  and  certificates  are  to  be  taken 
and  read  together  as  one  contract.  {Knowlea  v.  Toone,  96 
N.  Y.  534;  N.  T.  D.  D.  Go.  v.  StiUman,  30  id.  195.)  The 
terms  of  defendant's  insurance  show  an  intention  to  cover  the 
cotton  until  arrival  at  the  warehouse  in  Liverpool,  or  at  least 
until  delivery  into  the  actual  manual  custody  and  control  of 
the  consignees  at  the  port  of  destination.  That  was  the 
^nal  destination  of  the  cotton.  The  loss  occurred  before 
<ielivery,  and,  therefore,  before  arrival  at  its  final  destination. 
{Leeds  v.  Ins.  Go.,  8  N.  Y.  351 ;  Harper  y.  A.  M.  Ins.  Go.^ 
17  id.  194;  Benedict  y.  0.  Ins.  Go.,  31  id.  389;  Woodruff  y. 
€.  Ins.  Go.,  2  Hilt.  122;   GUrh  v.  Woodruff,  83  K  Y.  518; 


96  Beddall  v.  B.  &  F.  M.  Ins.  Co.  [June, 

Statement  of  case.  [Vol.  148. 

Westcott  V.  Thorn j[>son^  18  id.  363 ;  Cope  v.  Cope^  15  Sim. 
118,  120 ;  Youde  v.  Jones,  13  M.  &  W.  534,  546 ;  2  Pars,  on 
Cont.  500,  503,  505 ;  Bipley  v.  Yarrnouth,  56  Barb.  21 ; 
Marvin  v.  Stone,  2  Cow.  781 ;  Giford  v.  K  Fresi.  CL,  66 
Barb.  114 ;  FdeeU  v.  C.  cfe  A.  li.  li.  Co,,  50  N.  Y.  661 ;  0. 
M.  L  Co.  V.  Wright,  1  Wall.  468 ;  K.  C  Bcmh  v.  //.  Ins. 
Co,,  95  U.  S.  673 ;  Noonan  v.  Bradley,  9  Wall.  407 ;  Ward 
V.  Whitney,  8  N.  Y.  442 ;  Richa/rds  v.  Waring,  39  Barb. 
42;  1  Keyes,  576;  Archibald  v.  Thmaas,  3  Cow.  284.) 
Proofs  of  loss  and  interest  were  waived  in  England,  but 
subsequently  made  in  New  York.  {K,  Ins,  Co,  v.  Pen- 
dleton, 112  C.  S.  696;  Brink  v.  Ins,  Co.,  80  N.  Y.  108; 
Thwing  V.  Ins,  Co,,  111  Mass.  93;  //.  Ins,  Co,  v.  ^. 
W,^Co,,  93  U.  S.  527.)  Whether  this  is  a  case  of  double 
insurance  and  the  plaintiff  is  entitled  to  recover  one- 
half  the  loss,  or  whether  he  is  entitled  to  recover  the  whole 
loss,  depends  upon  the  construction  of  tlie  defendant's  policy 
and  the  second  condition  of  average  in  the  fire  policies.  (//. 
Ins,  Co,  V.  B.  W,  Co,,  93  U.  S.  527 ;  L,  M.  Co,  v.  6\  Ins,  Co., 
88  N.  Y.  591  \  N,B.i&  M,  Ins.  Co,  v.  Z.,  L,  <&  G,  Ins.  Co., 
L.  R.  [5  Ch.  Div.]  583,584;  C,  Ins.  Co.  v.  U.  C.  Co.,  133 
U.  S.  387.) 

William  Allen  Butler  for  respondent.  By  the  terms  of 
the  policy  the  insurance  on  the  403  bales  of  cotton  in  question 
terminated  as  soon  as  they  were  safely  landed  at  the  ordinary 
wharves  and  quays,  or  customary  loading  places  within  the' 
limits  of  the  port  of  discharge.  (1  Arnold  on  Mar.  Ins.  389, 
390 ;  GatcUffe  v.  Bourne,  4  Bing.  [N.  C]  314 ;  Brown  v. 
Ca/rstairs,  3  Camp.  101.)  The  assured  put  their  own  con- 
struction upon  the  terms  of  the  policy  by  taking  out  fire 
insurance  in  Liverpool  to  cover  tlie  risk  on  the  quay  and  by 
abandoning  to  the  Liverpool  tire  underwiters  and  collecting 
the  loss  under  their  policy.  {Tarbell  v.  B,  E,  S,  S,  Co.,  110 
N.  Y.  170.)  The  court  at  Special  Term  properly  found  the 
facts  in  reference  to  the  "  mill  risk  clause,"  and  that  it  was 
not  the  intention  of  the  parties  to  the  policy  to  cover  the  403^ 
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bales  of  cotton  on  the  quay  at  Liverpool,  or  to  cover  it  after 
it  was  safely  landed  from  the  steamer  at  Liverpool.  {Bloasofn 
V.  Griffin,  13  N.  Y.  569 ;  In  re  N.  Y.  C.  R.  R.  Co.,  49  id. 
414,  419;  FahhH  v.  P.  Ins,  Co.,  55  id.  129,  133.) 

Gray,  J.  The  policy  of  insurance,  upon  which  this  action 
was  brought,  was  issued  to  the  brancii  house  of  the  Liverpool 
firm  of  T.  A.  Wooley  &  Co.  at  Norfolk  (Va.)  in  September 
1885,  as  an  open  poHcy,  to  cover  shipments  of  cotton  from 
Atlantic,  or  Gulf,  ports  in  the  United  States  to  ports  in  Europe ; 
^  Beginning  the  adventure  upon  the  said  goods  and  merchan- 
dises from  and  immediately  following  the  loading  thereof  on 
board  of  the  said  vessel,  at  as  aforesaid,  and  so 

shall  continue  and  endure  until  the  said  goods  and  merchan- 
dises shall  be  safely  landed  at  as  aforesaid." 

Any  shipments  might  be  covered  by  this  policy,  through  an 
authorization,  contained  therein,  to  the  assured  to  issue  certifi- 
cates, signed  by  the  company's  manager  in  the  United  States 
and  certifying  that  the  bales  of  cotton  mentioned  therein  were 
covered  by  the  policy.  Among  the  risks  assumed  by  the 
insurers  was  that  of  lire.  Written  upon  the  margin  of  the 
policy  was  this  clause :  "  This  policy^  covers  also  all  risks  at 
and  from  the  port  of  destination  to  the  final  destination  of  the 
cotton." 

In  October  1886,  a  shipment  of  bales  of  cotton  was  made 
at  Norfolk  upon  a  steamship  for  Liverpool.  The  cotton 
was  safely  landed  upon  arrival  at  that  port ;  but,  in  the  night 
following  the  discharge  of  the  shipment,  a  fire  occurred  and 
the  cotton  was  badly. damaged.  When  it  was  shipped  at  Nor- 
folk drafts  were  drawn  against  it  and  accepted  and,  with  the 
bills  of  lading,  came  into  the  hands  of  certain  English  bankers. 
Upon  the  arrival  of  the  steamship,  a  lirm  of  brokers  took  up 
the  bills  of  lading  at  the  request  and  for  account  of  Wooley 
&  Co. ;  agreeing  with  the  holders  of  the  acceptances  to  pay 
them  at  maturity  and,  meanwhile,  to  hold  the  property,  or  its 
proceeds,  in  trust  to  secure  their  payment,  and  further  agree- 
ing to  effect  insurance  upon  the  cotton  against  fire,  in  ware- 
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hoases  or  upon  docks  situated  within  six  miles  of  the  Liver- 
pool town  hall  etc. 

After  the  fire  the  brokers  abandoned  the  cotton  to  the  fire 
insurance  companies,  which  paid  the  loss  and  took  assignments 
of  the  interests  of  the  assured.  They,  subsequently,  assigned 
to  the  plaintiff  all  the  rights  they  might  have  against  this 
defendant  and  he  then  commenced  this  action  ;  claiming  that 
the  liability  of  the  defendant  under  its  policy  was  so  extended 
by  its  terms,  as  to  cover  the  cotton  after  it  was  landed  and 
while  upon  the  dock  at  Liverpool.  Under  the  general  rule, 
in  such  cases  of  marine  insurance,  when  the  cotton  was  safely 
landed  at  the  port  of  its  destination,  the  policy  certainly  would 
have  expired  ;  but  the  argument  is  tliat  the  effect  of  the  added 
clause,  written  upon  the  margin  of  the  policy,  and  which  made 
the  insurance  cover  all  risks  "at  and  from  the  port  of  destina- 
tion "  etc.,  was  to  continue  the  risk  until  arrival  at  the  ware- 
house in  Liverpool^  or  until  delivery  into  the  manual  custody 
of  the  consignees. 

I  do  not  think  it  to  be  necessarv  to  have  recourse  to 
evidence  to  show  wliat  was  the  purpose  of,  or  the  under- 
standing as  to  the  insertion  of  the  marginal  clause  in  ques- 
tion. If  this  i)olicy  had  l)een  issued  upon  the  occasion  of, 
and  for  this  particular  shipment,  the  appellant's  argument  that 
the  risk  extended  l)eyond  the  landing  of  the  goods  would 
have  some  force .^  lint  tliis  was  an  open  policy,  issued  some 
time  before,  and  intended  to  cover  future  shipments  of  cotton, 
as  they  might  be  certified  under  the  policy  by  the  assured. 
The  general  form  of  the  policy  was  such  as  to  make  it  apply 
to  risks  while  the  goods  were  in  course  of  shipment  from  ports 
to  ports ;  but  as  it  was  plainly  in  the  contemplation  of  the 
parties  that  the  port  of  destination  of  the  shipment  might  not 
always  be  the  final  destination  of  the  cotton  itself,  tliere  was 
added  to  the  policy  a  clause,  under  wliicli  the  risk,  in  such  a 
case,  would  endure  until  the  cotton  had  reached  its  final  desti- 
nation beyond  the  port  for  which  the  vessel  was  destined. 
The  language  may  be  open  to  criticism,  for  failing  to  express 
as  clearly  as  it  was  possible   the  precise  obligation  of  the 
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insurer ;  but,  however  that  may  1)6,  it  is  certain  tliat  the  pro- 
tection of  the  policy  is  not*  suspended  while  the  goods  shipped 
from  ports  in  this  country  are  in  transit  to  points  beyond  the 
port  of  destination.  The  use  of  the  word  "at,"  in  connection 
with  "  the  port  of  destination,"  in  the  marginal  clause,  may 
well  have  been  to  cover  the  goods  while  upon  the  dock  and 
intermediate  their  landing  from  the  ship  and  their  forwarding 
from  the  particular  port  to  their  final  destination.  I  do  not 
say  that  its  use  was  legally  necessary  for  that  purpose ;  but  it 
may  be  said  to  have  prevented  any  doubt  upon  tlie  subject  of 
the  duration  and  extent  of  the  risk. 

In  the  construction  of  this  contract  of  insurance,  the  extent 
of  the  obligation  of  the  insurer  is  to  be  ascertained  by  consid- 
ering, in  connection  with  the  language  of  the  policy,  the 
situation  of  |he  parties  at  the  time  and  the  nature  of  the  trans- 
actions to  which  it  might  become  applicable.  We  are  afforded 
certain  knowledge  as  to  what  was  the  final  destination  of  the 
hales  of  cotton,  by  reading  the  certificates,  which  were  issued 
by  the  assured  in  order  to  bring  them  Adthin  the  protection  of 
the  policy,  and  the  bills  of  lading.  In  each,  the  shipment  is 
defined  to  be  as  from  Norfolk,  Va.  to  Liverpool,  England. 
That  the  insurer  is  not  supposed  to  have  knowledge  of  the 
contents  of  the  bills  of  lading,  does  not  affect  the  question  of 
what  was  the  destination  of  i\\Q  goods  insured.  They  do 
show,  as  do  the  insurance  certificates,  as  a  matter  of  fact,  that 
destination  to  have  been  the  port  of  Liverpool  and  not  some 
further  point,  which  would  call  into  operation  the  provision 
of  the  marginal  clause  in  question.  This  contract,  as  all  other 
contracts,  should  receive  a  fair  and  reasonable  interpretation. 
The  addition  of  the  clause  in  writing  upon  the  margin  intro- 
duced no  ambiguity,  nor  contradiction,  into  the  insurer's  con- 
tract and  called  for  no  outside  explanation  of  its  object.  That 
is  clear  from  the  language  and  the  nature  of  the  policy  and 
upon  a  consideration  of  the  situation  of  the  parties  to  it  at  the 
time  of  its  making. 

I  think  that  there  "was  no  error  in  holding  that  a  practical 
construction  was  placed  upon  the  contract  of  insurance  by  the 
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assured,  in  effecting  through  thdr  brokers  further  insurance 
against  fire  with  the  Liverpool  companies,  upon  the  arrival  of 
the  ship  at  that  port.  It  need  not  he  considered  a  controlling 
fact ;  but  it  was  a  circumstance  which  illustrated  an  under 
standing  of  the  extent  of  the  risk  and  serves  to  confirm  the 
view  that  the  policy  by  its  tenns  expired,  as  to  the  shipment 
of  cotton  in  question,  upon  its  being  safely  landed.  « 

It  is  quite  unnecessary  to  discuss  the  question  of  whether 
there  was  any  actual  delivery  to  the  consignees,  by  reason  of 
the  official  relations  to  the  consignment  of  the  master  porter ; 
an  officer  appointed  under  act  of  Parliament  by  the  Mersey 
dock  board  and  invested  with  certain  duties  connected  with 
the  supervision,  the  weighing  and  other  acts  specified  to  be 
done  with  respect  to  goods  landed  on  any  quay.  The  finding 
that  the  cotton  was  safely  landed  at  the  port,  before  the  fire 
occurred,  was  not  excepted  to  and  is  conceded  and  that  was 
the  fact  which  caused  the  cessation  of  the  risk. 

The  opinion  at  the  General  Term  is  full  and  satisfactory 
and  we  might  well  have  rested  our  affirmance  upon  it. 

The  judgment  appealed  from  should  be  affirmed,  with 
costs.  * 

All  concur. 

Judgment  affirmed. 


The  People  of  the  State  of  New  York,  Respondent,  v. 
Michael  Cady,  Appellant. 

One  committed  to  prison  does  not  cease  to  be  a  prisoner  because  of  the 
fact  that  he  is  not  strictly  confined,  and  is  permitted  by  the  officials  in 
charge  to  go  in  and  out  of  the  prison.  Nor  is  his  position  as  prisoner 
affected  by  the  fact  that  his  commitment  was  illegal. 

The  domicile  or  home  requisite  as  a  qualiflcatiou  for  voting  means  a  resi- 
dence which  the  voter  voluntarily  chooses  and  has  a  right  to  take  as 
such,  and  which  he  is  at  liberty  to  leave. 

The  New  York  city  prison,  "The  Tombs,"  is  not  a  place  of  residence  save 
for  the  keeper  and  his  family,  and  a  person  cannot,  under  the  guise  of  a 
commitment,  or  even  without  any  commitment,  go  there  as  a  prisoner 
and  gain  a  residence. 
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On  the  trial  of  an  indictment  for  illegal  registration  these  facts  appeared : 
The  defendant,  at  the  time  of  his  registration,  was^confined  in  the  Tombs 
as  a  vagrant  under  a  commitment  for  six  months  issued  by  one  of  the  com- 
missioners of  charities  and  oorrection ;  he  had  been  in  that  prison  most 
of  the  time  for  about  seven  years  under  similar  commitments.  All  of 
these  commitments  were  issued  upon  his  own  application.  When  one 
commitment  ran  out  he  would  immediately  or  soon  after  make  applica- 
tion for  another.  He  was  employed  in  doing  light  work  and  errands, 
and  while  thus  employed  was  permitted  to  go  in  and  out  of  the  prison. 
Defendant  testified  that  he  lived  in  the  Tombs,  and  had  for  seven  years; 
that  he  had  no  other  home,  and  intended  to  make  the  prison  his  home  as 
long  as  he  could  not  get  any  other  home.  He  registered  in  the  election 
district  which  included  the  said  prison.  Held,  that  the  defendant  was  at 
all  times  when  at  the  Tombs  a  prisoner,  and  so  he  was  not  a  resident  in 
the  district,  and  was  properly  found  guilty  of  the  offense  charged. 

(Argued  June  20,  1894;  decided  June  23,  1894.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  May  21,  1894,  which  affirmed  a  judgment  of  the  Court 
of  Oyer  and  Terminer  of  the  city  and  county  of  New  York, 
entered  upon  a  verdict  convicting  the  defendant  of  the  crime 
of  illegal  registration. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

James  J.  Walsh  for  appellant.  The  unconti'adicted  testi- 
mony shows  that  the  appellant  acquired  a  residence  at  the 
city  prison  in  the  election  district  in  which  he  registered.  (2 
Kent's  Comm.  [2d  ed.]  431 ;  Crawford  v.  Wihon^  4  Barb. 
504,  520 ;  People  v.  Piatt,  117  N.  Y.  159.)  The  right  of 
suffrage  is  a  sacred  right,  and  it  was  plainly  the  intention  of 
the  f  ramers  of  the  Constitution  to  extend  that  right  to  all  per- 
sons except  those  excluded  therefrom  by  its  strict  terms.  It 
was  not  intended  to  exclude  the  poor  or  unfortunate.  (Const. 
N.  Y.  art.  2,  §§  1,  2,  3.)  In  any  event,  whether  or  not  the 
appellant  herein  acquired  a  residence  at  the  city  prison  under 
all  the  facts,  was  a  question  for  the  jury  to  decide,  and  the 
learned  court  below  erred  in  refusing  to  submit  the  evidence  to 
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the  jury  for  them  to  determine  whether  the  appellant  acquu'ed 
a  residence  under  all  the  facts,  and  erred  in  instructing  the 
jury  that  "there  was  no  issue.  He  could  not  make  it  his 
home,  whether  he  intended  to  or  not."  (Const.  N.  Y.  art.  2, 
§  3.)  The  commitment  was  void  and  a  nullity,  and  though  it 
did  operate  to  confine  the  appellant  physically,  it  did  not  ope- 
rate to  confine  him  to  a  prison  within  the  meaning  of  the  Con- 
stitution. (Laws  of  1882,  chap.  410,  §  1464.)  There  was 
legal  evidence  to  show  that  the  appellant  was  at  the  Tombs 
prison  without  commitment  for  about  two  years.  And  the 
learned  court  erred  in  refusing  to  charge  the  jury  that  the 
defendant  could  acquire  by  intention  and  location  a  residence 
at  the  Tombs  provided  he  was  not  committed.  And  the 
learned  court  also  erred  in  I'ef using  to  charge  the  jury  that  if 
he  acquired  a  legal  residence  at  the  city  prison,  the  fact  of  his 
commitment  after  acquiring  such  residence  would  not  lose  him 
that  residence.  {People  v.  Foster^  50  N.  Y.  598;  Li  re 
Ward,  20  Abb.  [N.  C]  187.) 

John  D,  Lindsay  for  respondent.  The  defendant  was 
confined  in  a  public  prison,  within  the  meaning  of  the  Con- 
stitution, from  the  time  of  his  original  commitment  thereto 
till  the  day  of  the  alleged,  crime,  and  was  incapable  of  gaining 
a  residence  there  for  the  purpose  of  voting.  (Laws  of  1882, 
chap.  410,  §§  1493,  1495,  1499;  Penal  Code,  §  92;  Code 
Crim.  Pro.  §§  193,  209,  212,  214,  301,  477,  852,  858 ;  ^Yheeler 
V.  State,  39  Kan.  163.)  The  appellant's  own  testimony  shows 
that  he  never  acquired,  and  could  not  under  the  law,  acquire, 
a  residence  in  the  election  district  in  which  the  city  prison  is 
situated  under  the  condition  attending  his  admission  thei'e. 
{Silvey  v.  LUuhay,  107  X.  Y.  55;  13  N.  E.  Eep.  441; 
AUentown  Election,  Briglitiey's  Election  Cases,  468 ;  Cad- 
wallader  v.  Iloicell,  18  N.  J.  L.  138;  Cooper  v.  GaJhraith,  3 
Wash.  C.  C.  546;  U,  S.  v.  The  Penelope,  2  Pet.  Ad.  450; 
Whiter,  Brown,  1  Wall.,  Jr.,  217;  St^ite  v.  Daniels,  44  K 
H.  383 ;  Risewick  v.  Davis,  10  Md.  82  ;  Granhy  v.  Amherst, 
7  Mass.   1;  Jennison  v.   Ilapgood,   10  Pick.   77;   Chase  v. 
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MiUer,  41  Penn.  St.  420 ;  5  Wright,  403 ;  Guier  v.  0' Daniel, 
1  Binn.  352,  note ;  Moore  v.  Darvall,  4  Hagg.  Eccl.  346 ; 
Tcmner  v.  King,  11  La.  175;  5  Mete.  587;  SornerviUe  v. 
SomerviUe,  5  Vesey,  Jr.,  750 ;  Casey- 8  Case,  1  Ash.  126 ;  In  re 
Ward,  29  Abb.  [K  C]  187 ;  i?aZ^  v.  L^in,  78  111.  170, 182 ; 
Granhy  v.  Amherst^  7  Mass.  1 ;  Opinion  of  Judges,  etc.,  5  Mete. 
587 ;  Vanderpoel  v.  O^Hanlon,  53  Iowa,  246 ;  i^ry'*  Election 
Case,  71  Penn.  St.  302 ;  Lower  Oxfoi^d  Contested  Election,  11 
Phil.  641 ;  Putnam  v.  Johnson,  10  Maes.  488.)  The  appellant's 
abode  in  the  city  prison  lacked  the  elements  of  choice  and  voli- 
tion, without  which  he  could  not  in  law  claim  it  as  his  residence. 
{Tovmof  Freeport  v.  Bd,  Suprs.,  41  111.  495, 500, 501 ;  Payne 
V.  Town  of  Dunham,  29  111.  125 ;  Uptown  v.  North- 
hridge,  15  Mass.  547;  Beading  v.  Westport,  19  Conn.  561; 
Amherst  v.  Hollis,  9  N.  II.  107;  Winche7iden  v.  Hat- 
field,  4  Mass.  123 ;  Andover  v.  Canto7i,  13  id.  547.)  The 
constitutional  provision  under  consideration  was  intended 
to  prevent  the  allowance  of  any  claim  or  right  to  vote  in  an 
election  district  resulting  from  a  change  of  abode  such  as 
existed  in  the  present  case.  {Silvey  v.  Lindsay,  107  N.  Y. 
55  ;  MatUr  of  Ward,  29  Abb.  [X.  C]  187.)  The  same  i-ules 
of  law,  and  the  same  grounds  of  public  policy,  require  the 
application  of  these  principles  to  persons  confined  in  public 
prisons.  (Silvey  v.  Lindsay,  107  N.  Y.  55.)  The  technical 
legality  of  the  act  of  commitment  or  of  the  manner  of  com- 
mitment itself  is  wholly  immaterial.  {People  v.  Washburn, 
10  Johns.  160 ;  I^eoplev.  Cook,  8  X..  Y.  67,  89,  90  ;  Laws  of 
1842,  134,  §  1 ;  2  R.  S.  681,  §  1 ;  State  v.-  IlascaU,  6  K  H. 
352  ;  2  C.  &  H.  1101 ;  Van  Steenbergh  v.  Eo7^t2,  10  Johns. 
167.)  There  is  no  evidence  upon  which  the  contention  can 
be  made  that  the  appellant  was  ever  a  voluntary  resident  of 
the  city  prison,  and  was,  therefore,  able  to  adopt  it  as  his 
home.  {In  re  Registry  Lists,  10  Phil.  213.)  The  record 
discloses  no  proper  ground  upon  which  the  appellant  can 
justly  ask  this  court  to  interfere  with  the  conviction.  (Code 
Grim.  Pro.  §§  542,  684.) 


104  People  v.  Cady.  [June, 

Opinion  of  the  Court,  per  Earl,  J.  [Vol.  143. 

Eabl,  J.  The  defendant  was  convicted  for  illegal  registra- 
tion in  the  fall  of  1893,  in  an  election  district  in  the  city  of 
New  York  of  which  he  was  not  at  the  time  a  resident.  He 
claims  he  was  a  resident  of  the  election  district,  and  whether 
he  was  or  not  is  the  question  to  be  determined  upon  the  pres- 
ent appeal.  At  and  before  the  time  of  his  registration  he  was 
in  the  Tombs  city  prison  under  a  commitment  by  a  magistrate, 
of  which  the  following  is  a  copy  : 

"  The  Warden  and  Keeper  of  the  City  Prison  of  the  City 
of  New  York  will  receive  and  safely  keep  in  his  custody,  for 
examination  by  the  Commissioners  of  Public  Charities  and 
Correction,  the  body  of  Michael  Cady,  Charged  with  Desti- 
tution on  Confession. 

"  1  District  Police  Court,  New  York,  Aug.  14,  1893. 

"C.W.MEADE, 

^^ Police  Justice. 
"  Committed  to  W.  H.     Six  Months.     Edward  C.  Sheehy." 

Sheehy  was  one  of  the  commissioners  of  charities,  and  this 
commitment  is  supposed  to  have  been  made  under  section  412 
of  the  New  York  Consolidation  Act  of  1882,  which  reads  as 
^follows: 

"  It  shall  be  lawful  for  the  Board  of  Charities  and  Cor- 
rection to  commit  to  any  of  the  institutions  under  their  charge 
other  than  penal  for  a  period  not  exceeding  six  months,  any 
person  or  persons  committed  to  their  charge  by  any  police 
magistrate  of  the  City  of  New  York,  and  such  vagrants  as  ask 
for  commitment." 

He  had  been  in  the  Tombs  prison  for  about  seven  years, 
most  of  the  time  under  similar  commitments.  He  was  always 
committed  upon  liis  own  application,  and  when  a  commitment 
ran  out  he  would  immediately  or  after  the  lapse  of  some  time 
make  application  for  another,  and  thus  there  might  be  an 
interval  of  time,  probably  overlooked,  between  two  successive 
commitments.  He  was  during  all  the  time  supported  at  the 
public  expense  in  the  prison,  and  was  there  frequently 
employed  to  carry  messages  and  do  some  slight  work  for  the 
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warden  of  the  prison,  and  while  thus  employed  was  permitted 
to  go  in  and  out  of  the  prison.  He  was  received  into  the 
prison  and  detained  there  solely  by  virtue  of  the  commitments 
and  could  be  formally  discharged  from  the  prison,  according 
to  the  practice  in  vogue  there,  only  by  the  authority  of  one 
of  the  commissioners  of  charities.  As  a  witness  in  his  own 
behalf  he  testified  that  he  lived  in  the  Tombs  prison  in  the 
election  district  where  he  registered ;  that  lie  had  lived  there 
nearly  seven  years ;  that  he  had  no  other  home  and  never  had 
had  any  other  home  since  he  went  to  the  prison  ;  that  during 
that  time  he  did  not  intend  to  have  any  other  home  ;  that  he 
did  intend  to  make  the  prison  his  home  "  as  long  as  he  could 
not  do  any  better  —  could  not  get  any  other  home,"  and  that 
he  had  such  intention  during  the  whole  time ;  that  he  was 
committed  upon  his  own  application ;  that  he  had  no  home, 
no  work  and  made  application  to  be  committed  to  get  a  home 
and  work. 

Now,  under  these  circumstances  did  he  gain  a  residence  in 
the  Tombs?  The  Constitution  ])rovides  in  article  2,  section  3, 
that  "  no  person  shall  be  deemed  to  have  gaiped  or  lost  a 
residence  by  reason  of  his  presence  or  absence  while  kept  at 
any  almshouse  or  other  asylum  at  public  expense,  nor  while 
confined  in  any  public  prison." 

It  does  not  appear  where  his  residence  was  before  his  com- 
mitment to  the  prison.  He  was  at  all  times  in  a  real  sense  a 
prisoner  at  the  Tombs.  He  was  not  there  as  a  laborer  work- 
ing for  wages  or  even  working  for  his  own  support,  or  as  a 
member  of  the  warden's  family.  He  was  maintained  at  the 
public  expense  and  was  confined  like  others  of  his  class.  One 
committed  to  prison  does  not  cease  to  be  a  prisoner  because 
he  is  not  strictly  confined  and  is  permitted  by  the  prison 
officials  to  go  in  and  out  of  the  prison  upon  errands.  Nor 
does  it  matter  for  tlie  purpose  now  in  hand  that  the  commit- 
ment was  irregular  or  even  illegal.  One  may  even  be  taken 
by  violence  and  thrust  into  prison  and  confined  there,  or  he 
may  be  detained  there  by  his  consent  without  any  commitment, 
and  yet  he  could  not  by  such  detention  in  prison  gain  a  resi- 
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dence  there  for  the  purpose  of  voting.  Before  going  to  tlie 
prison,  the  defendant  had  a  residence  somewhere,  and  before 
he  could  change  that  it  was  requisite  that  he  should  go  to  the 
Tombs  intending  to  make  that  his  home  and  domicile,  either 
permanently  or  for  some  unlimited  time  without  any  inten- 
tion of  returning  or  reverting  to  his  former  residence,  and  in 
fact  intending  thereby  to  change  his  former  residence  to  the 
Tombs.  The  domicile  or  home  requisite  as  a  qualification  for 
voting  purposes  meana  a  residence  which  the  voter  voluntarily 
chooses  and  has  a  right  to  take  as  such,  and  which  he  is  at 
liberty  to  leave,  as  interest  or  caprice  may  dictate,  but  without 
any  present  intention  *  to  change  it.  It  is  preposterous  to 
suppose  that  the  defendant  had  within  these  rules  and  the 
law  laid  down  in  SUvey  v.  Lindsay  (107  N.  Y.  55)  and  many 
other  cases  found  in  the  learned  brief  submitted  in  behalf  of 
the  People,  made  the  Tombs  his  residence.  He  was  a  single 
man.  The  Tombs  is  not  a  place  of  residence.  It  is  not  con- 
stnicted  or  maintained  for  that  purpose.  It  is  a  place  of 
confinement  for  all  except  the  keeper  and  his  family,  and  a 
person  cannot  under  the  guise  of  a  commitment,  or  even 
without  any  conmiitraent,  go  there  as  a  prisoner,  having  a 
right  to  be  there  only  as  a  prisoner,  and  gain  a  residence  there. 

We  think  upon  all  the  evidence  it  is  clear  and  without 
reasonable  dispute  that  the  defendant  was  not  a  resident  in 
the  district  in"  which  he  registered ;  and  are  of  opinion  that 
no  error  was  committed  upon  the  trial  to  his  prejudice. 

The  conviction  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 
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The  People  of  the  State  of  New  York,  Respondent,  v.. 
Morris  Spiegel,  Appellant. 

An  indictment  charging  the  presentation  to  a  Are  insurance  company  of  a 
false  and  fraudulent  claim  for  alleged  loss  by  fire  of  property  insured  in 
several  companies,  alleged  the  service  of  proofs  of  loss,  which  were  set 
forth;  that  the  total  loss  was  not  the  sum  asserted  in  the  proofs  presented; 
that  the  particular  claim  made  against  the  company  complainant  was 
not  justly  due,  and  that  both  claims  were  false  and  fraudulent  to  the 
knowledge  of  the  defendant,  and  were  feloniously  presented  in  violation 
of  the  statute.     Held,  that  this  was  a  sufficient  statement  of  the  facts. 

Upon  trial  of  the  indictment  defendant's  books  of  account,  which  had  been 
seized  and  brought  into  court,  were  introduced  in  evidence.  No  objec- 
tion was  made  on  the  part  of  defendant  on  the  ground  that  the  book& 
were  produced  against  his  will.  Held,  that  there  was  no  compulsion 
within  the  meaning  of  the  constitutional  provision  declaring  that  no  per- 
son in  a  criminal  action  shall  be  compelled  to  testify  against  himself, 
and  that  in  the  absence  of  such  an  objection  the  books  were  competent 
evidence,  and  this,  although  their  production  and  use  could  be  said  to 
have  been  proof  of  defendaut's  own  confession  or  admission,  instead  of 
a  part  of  the  res  gestm  of  the  crime. 

Reported  below,  75  Hun,  161. 

(Argued  June  15,  1894 ;  decided  October  9,  1894.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  January  12,  1894,  which  affirmed  a  judgment  of  the 
Court  of  Oyer  and  Terminer  of  the  city  and  county  of  New 
York,  entered  upon  a  verdict,  convicting  defendant  of  the 
crime  01  presenting  false  proofs  of  loss  in  support  of  a  claim 
upon  a  policy  of  insurance  in  violation  of  section  579  of  the 
Penal  Code. 

The  indictment  contained  two  counts.  The  first  alleged  the 
issuing  of  a  policy  to  the  defendant  by  the  Insurance  Com- 
pany of  North  America ;  that  tins  policy  and  other  policies 
issued  by  the  companies  representing  insurance  to  the  amount 
of  $35,000  were  in  full  force  and  effect  at  the  time  of  the 
commission  of  the  crime ;  that  a  fire  occurred  in  the  defend- 
ant's premises  on  the  16th  of  December,  1892,  by  which  cer- 
tain loss  and  damage  were  occasioned. 
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The  indictment  then  averred  that  the  defendant,  "  after- 
wards, to  wit,  on  the  fifth  day  of  January,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  ninety-two,  at  the  city 
and  county  aforesaid,  with  force  and  arms,  fraudulently  and 
knowingly  did  feloniously  present  and  cause  to  be  presented 
to  the  said  the  Insurance  Company  of  North  America  a  cer- 
tain false  and  fraudulent  claim  for  the  payment  of  a  loss  upon 
the  said  contract  of  insurance  so  issued  as  aforesaid  by  the  said 
the  Insurance  Company  of  North  America,  wherein  and 
whereby  it  was  claimed,  set  forth  and  alleged  by  the  said 
Morris  Spiegel  that  a  loss  had  been  sustained  by  him  the  said 
Morris  Spiegel  by  reason  of  the  said  tire,  and  the  destruction 
and  damage  occasioned  thereby  to  the  goods,  chattels  and 
merchandise  contained  in  the  said  building  at  the  time  of  the 
said  fire,  and  so  insured  as  aforesaid  to  the  extent  of  seventy 
thousand  two  hundred  and  twenty-one  dollars  and  seventy- 
nine  cents,  and  that  the  said  the  Insurance  Company  of  North 
America  was  then  justly  indebted  to  him  the  said  Morris 
Spiegel  by  reason  of  the  los^,  damage  and  contract  of  insur- 
ance in  the  sum  of  seven  thousand  dollars,  which  said  claim 
was  then  and  there  false  and  fraudulent  in  this,  to  wit,  that  a 
loss  had  not  been  sustained  by  the  said  Morris  Spiegel  by 
reason  of  the  said  fire  and  the  destruction  and  damage  occa- 
sioned thereby  to  goods,  chattels  and  merchandise  contained  in 
the  said  building  at  the  time  of  said  fire,  and  so  insured  as 
aforesaid  to  the  extent  of  seventy  thousand  two  hundred  and 
twenty-one  dollars  and  seventy-nine  cents,  and  the  said  the 
Insurance  Company  of  North  America  was  not  justly 
indebted  to  the  said  Morris  Spiegel  by  reason  of  the  said  loss, 
damage  and  contract  of  insurance  in  the  sum  of  seven  thou- 
sand dollars ;  all  jDf  which  he  the  said  Morris  Spiegel  then  and 
there  well  knew." 

The  second  count  only  differed  from  the  first  in  that  it  con- 
tained no  reference  to  the  additional  insurance. 

Further  facts  appear  in  the  opinion. 

Charles  Daniels  for  appellant.  The  indictment  was  insuffi- 
cient to  present  a  violation  of  the  statute  under  which  it  was 
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found,  {ir.  S.  V.  Cmikshank,  92  U.  S.  542,  578;  U.  S.  v. 
Britton,  107  id.  655 ;  Z7.  S.  v.  Hess,  124  id.  483.)  The  court 
erred  in  rejecting  the  juror  Benno  Rothgeisser.  (Code  Civ. 
Pro.  §§  378,  1079 ;  Code  Crim.  Pro.  §§  377,  384,  387 ;  PeopU 
V.  McQaade,  110  N.  Y.  284.)  The  warrants  were  issued,  as 
their  recitals  state,  to  obtain  the  private  books  of  the  defend- 
ant without  any  pretense  of  legal  authority,  and  in  violation 
of  the  security  afforded  liini  by  section  6,  article  1  of  the  Con- 
stitution of  the  state,  and  section  11  of  the  state  bill  of 
rights.  (2  R.  S.  [6th  ed.]  376.)  The  judge  presiding  at  the 
trial  permitted  the  public  prosecutor  to  give  incompetent  and 
inadmissible  evidence  over  the  objection  and  exception  of  the 
defendant's  counsel.  {Silberstein  v.  Houston,  117  N.  Y.  293 ; 
Tozer  v.  N.  Y.  C.  H,  li.  Co,,  105  id.  659 ;  Boyd  v.  U.  /S., 
116  U.  S.  616  ;  Counsehaan  v.  Hitchcock,  142  id.  547 ;  Lees 
v.  U.  S,,  150  id.  476.)  The  seizure  of  the  book  containing 
the  stock  account  of  1886,  and  its  production  in  evidence,  was 
compulsory  and  violated  the  protection  afforded  to  the  defend- 
ant by  the  Constitution  of  the  state.  {Boj/dy,  D.  &,  116  U.  S. 
616 ;  Cancemi  v.  People,  18  N.  Y.  128 ;  Mauer  v.  People,  43 
id.  1 ;  People  v.  Bork,  96  id.  188,  196 ;  People  v.  Campbell y 

4  Park.  Crim.  Ca^.  386 ;  Re  parte  Bain,  121  U.  S.  1.)  The 
judge's  charge  was  erroneous.  {Chapman  v.  McCormack,  80 
K  Y.  479 ;  Code  Crim.  Pro.  §  419  ;   Sherwood  y,  M,  Tns.  Co., 

5  Hun,  115 ;  McGrath  v.  M.  Ins.  Co.,  6  K  Y.  St.  Repr.  370 ; 
Dolan  V.  D.,  etc.,  Co.,  71  N.  Y.  285.)  The  court  erroneously 
excluded  evidence  of  the  second  appraisal.  {Ilalsey  v.  Sinse- 
laugh,  15  N.  Y.  488 ;  Russell  v.  //.  R.  R.  R.  Co.,  17  id. 
134,  140 ;  Howard  v.  McDonough,  77  id.  592.)  The  motion 
to  strike  out  tlie  evidence  of  Vincenot  should  have  been 
granted.  {Denise  v.  Denise,  110  N.  Y.  562;  Wai^reii  Co.  v. 
HdOyrook,  118  id.  587 ;  Hutchins  v.  Hutchins,  98  id.  57.) 

Ahram  Kling  for  the  appellant.  The  facts  alleged  in  the 
indictment  are  not  sufficient  to  constitute  a  crime.  (Penal 
Code,  §  579.)  The  prosecution  failed  to  prove  at  the  trial 
that  the  defendant's  loss  was  less  than  the  amount  of  liis 
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insurance.  (Code  Crim.  Pro.  §  275 ;  People  v.  AJhrow^  140 
N.  Y.  130 ;  People  v.  Starky  136  id.  638 ;  Sherwin  v.  People^ 
130  id.  355.)  Tliere  was  a  fatal  variance  between  the  crime 
cliarged  in  the  indictment  and  the  crime  regarding  which 
evidence  was  given.  (Penal  Code,  §  579.)  The  burden  of 
proof  that  the  loss  sustained  by  the  defendant  was  less  than 
the  amount  of  his  insurance  rested  on  the  prosecution  and  in 
this  essential  proof  they  utterly  failed.  {People  v.  Duma/Ty 
106  K  Y.  511 ;  Lamhert  v.  People,  76  id.  220 ;  Wood  v. 
'People,  53  id.  511;  Southioick  v.  N.  Bank,  84  id.  420.) 
All  the  ingredients  of  the  offense  must  be  stated  or  the  indict- 
ment is  defective.  {U.  S.  V.  Cook,  17  Wall.  174;  IT.  S.  v. 
Siimnons,  96  U.  S.  360 ;  U.  S,  v.  Reed,  1  Low,  232  ;  U.  S. 
V.  Cruikshank,  92  U.  S.  542,  578 ;  U,  S.  v.  Clark,  1  GaU. 
497;  U,  S.  V.  Staats,  8  How.  41 ;  U.  S.  v.  Iloivard,  1  Saw. 
507 ;  U,  S.  V.  Britton,  107  U.  S.  655  ;  U,  S.  y:  Reese,  92  id. 
225.)  The  features  of  the  statute  nmst  be  enumerated  with 
rigid  particularity;  nothing  can  be  taken  by  inference  or 
intendment.  (6  Dana,  291;  Howard  Case,  1  Saw.  507;  1 
Hale,  517,  526,  535 ;  7?.  v.  Ryan,  7  C.  &  P.  854 ;  U.  S.  v. 
Ijiticaster,  2  McL.  431 ;  U,  S.  v.  Andrews,  2  Paine,  551 ; 
U.  S,  V.  Patid,  2  Curt.  C.  C.  265 ;  State  v.  Guriiey,  37 
Maine,  149 ;  State  v.  Fmt,  35  N.  II.  438 ;  Com,  v.  Fearn, 
125  Mass.  387;  Phelps  v.  People,  72  N.  Y.  334;  Peoples, 
Allen,  5  Den.  76 ;  Whart.  Crim.  Prac.  §§  220,  223,  225,  229, 
235.) 

John  D.  Lindsay  for  respondent.  The  Court  of  Appeals 
will  not,  save  in  a  capital  case,  review  alleged  error  where  no 
exception  was  taken  at  the  trial.  {People  v.  Brooke,  131  N. 
Y.  321;  People  v.  Most,  128  id.  113;  People  v.  Donovan, 
101  id.  63 ;  People  v.  Guidicl,  100  id.  503  ;  People  v.  Hovey, 
92  id.  554.)  Technical  errors  not  affecting  the  substantial 
rights  of  the  defendant  present  no  ground  for  reversal.  {Peo- 
ple v.  Brooks,  131  N.  Y.  321 ;  People  v.  Fannhig,  131  id. 
673 ;  People  v.  Waynian,  128  id.  585 ;  People  v.  GUlnum^ 
125  id.  375;  People  v.  Spinwall,  115  id.   525;  People  v. 
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Bliven,  112  id.  79,  92  ;  People  v.  Johnson,  110  id.  341 ; 
People  V.  Gonzalez,  35  id.  49,  60 ;  Code  Crim.  Pro.  §§  276, 
284;  PeopU  v.  Dimwl\  107  ^N'.  Y.  13,  35;  People  v.  Ja<ikr 
son,  111  id.  362,  369 ;  Peoph  v.  Dnmar,  106  id.  607;  People 
V.  Willett,  102  id.  251 ;  People  v.  3fo^eH,  99  id.  662 ;  People 
V.  Conroij,  97  id.  62.)  There  wa«  no  error  in  any  of  the  rul- 
ings of  the  trial  court  upon  tlie  admission  or  exchieion  of  evi- 
dence. {Benjamin  v.  Ellinger,  80  Ky.  472 ;  Kelly  v.  Peo- 
pU,  55  N.  Y.  565 ;  People  v.  Chacon,  102  id.  671.)  There 
was  no  variance*  between  the  indicthient  and  the  proof. 
(Penal  Code,  §  579.)  The  challenge  of  the  People  to  the 
juror  Benno  Rothgeisser  was  properly  sustained.  (Code 
Crim.  Pro.  §  375 ;  PeopU  v.  McQuade,  110  N.  Y.  432.) 
There  was  no  error  in  the  charge.  {People  v.  Flack,  125  N. 
Y.  334;  People  v.  Fannhuj,  131  id.  663;  PeopU  v.  Dhn- 
mlck,  107  id.  13.)  The  use  by  the  prosecution  upon  the  trial 
of  the  books  alleged  to  have  been  taken  from  the  defendant's 
possession  under  a  search  warmnt  presents  no  question  for  the 
consideration  of  this  court.  {Piermn  v.  People,  79  N.  Y. 
424;  People  v.  Tice,  131  id.  651  ;  Boydx.  U,  .V.,  116  U.  S. 
616;  Code  Crim.  Proc.  §  813;  State  v.  Graham,  74  N.  C. 
646 ;  Johnson  v.  Comm.,  115  Penn.  St.  369.) 

Finch,  J.  The  defendant  has  been  convicted  of  presenting 
to  an  insurance  company  a  false  and  fraudulent  claim  for  an 
alleged  loss  by  fire.  The  indictment  sufficiently  charges  the 
offense  and  is  not  open  to  the  criticism  which  assailed  it  on 
the  argument.  The  pleading  alleges  that  the  total  loss  was 
not  the  sum  asserted  in  the  proofs  presented,  and  that  the 
particular  claim  against  the  company  was  not  justly  due,  and 
that  both  claims  were  false  and  fraudulent  to  the  knowledge 
of  the  defendant  and  were  feloniously  presented  and  in  viola- 
tion of  the  statute.  The  total  amount  of  the  loss  dictated  the 
amounts  chargeable  in  due  proportion  to  each  of  the  insuring 
companies ;  and  the  indictment  avers,  not  only  the  falsity  of 
the  total  loss  claimed,  but  specifically  of  the  particular  claim 
founded  thereon  against  the  company  making  the  complaint. 
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That  was  a  sufficient  statement  of  the  facts,  and  fairly 
apprised  the  accused  of  the  crime  with  which  he  was  charged. 
Narrow  and  technical  objections  to  the  form  of  an  indictment 
have  had  their  day,  and  it  is  our  duty  not  to  drift  back  into 
the  old  uncertainty. 

What  the  indictment  charged  the  proof  tended  to  establish. 
That  there  was  any  failure  of  such  proof  rests  mainly  upon  a 
contention,  not  borne  out  by  the  facts,  that  no  specific  claim  for 
any  specific  amount  was  made  because  of  an  alleged  modify- 
ing provision  contained  in  the  proofs  of  loss  presented  to  the 
company.  The  claim  distinctly  made  was  for  a  total  loss  to 
the  full  extent  of  the  sum  insured,  and  the  aggregate  of  dam- 
ages claimed  was  more  than  double  the  amount  of  the  entire 
insurance.  There  was  a  statement  that  in  estimating  the  total 
loss  no  credit  had  been  given  for  a  possible  salvage  upon 
articles  merely  damaged,  but  it  was  also  alleged  as  a  reason  for 
the  omission  that  these  in  their  damaged  state  had  no  com- 
mercial value  to  the  insured,  although  subject  to  an  appraisal. 
Undoubtedly  this  meant  that  the  total  loss  claimed  might,  by 
the  action  of  the  insurer  under  the  policy,  suffer  a  reduction 
by  the  amount  of  some  value  found  to  remain  in  the  injured 
articles ;  but  the  false  claim  of  loss  remained  and  was  made  so 
large  that  its  possible  reduction  by  a  salvage  which  the  insured 
did  not  admit  would  still  leave  the  company  liable  for  the  full 
amount  of  its  insurance,  or  at  all  events  for  more  than  it 
ought  to  pay.  And  this  very  damage,  left  open  to  a  possible 
reduction,  was  shown  to  be  itself  the  result  of  fraud  rather 
than  fire,  and  of  tlie  agency  of  the  insured  himself.  The  claim 
presented  did  not  cease  to  be  vicious  because  left  open  to  the 
reduction  of  an  appraisal,  but  may  have  been  found  by  the 
jury  to  have  been  framed  to  work  its  intended  result  in  spite 
of  such  reduction,  which  the  policy  itself  would  compel,  and 
which  it  was  no  great  virtue  to  anticipate.  The  question  of 
fraudulent  intent  was  thus  one  for  the  jury  upon  all  the  facts 
developed. 

A  further  argument  is  made,  founded  upon  the  evidence 
furnished  by  the  books  of  the  insured,  and  rests  upon  the  con- 


1894.]  People  ^.  Spiegel.  113 

N.  Y.  Rep.]  Opinion  of  the  Court,  per  Pinch,  J. 

tention  that,  by  their  production  or  proof  of  their  contents, 
the  accused  was  compelled  to  give  evidence  against  himself  in 
a  criminal  action.  The  constitutional  provision  is  invoked  that 
no  person  shall  be  compelled  in  any  criminal  case  to  be  a  wit- 
ness against  himself  (Art.  1,  §  6),  and  reference  is  made  to 
the  authority  of  Boyd  v.  UniUd  States  (116  U.  S.  616).  The 
General  Term  make  two  answers :  that  no  objection  or  excep- 
tion anywhere  in  the  case  presents  the  question ;  and  that  a 
•  party  may  waive  the  benefit  even  of  a  constitutional  provision, 
at  least,  where  it  does  not  afiEect  matters  in  which  the  public 
have  an  interest  apart  from  and  outside  of  the  personal  right 
of  the  individual.  These  answeu*s  combined  show  an  utter 
absence  of  the  compulsion  which  the  constitutional  provision 
forbids.  We  are  not  concerned  with  the  question  whether 
the  seizure  of  the  defendant's  books  was  by  itself  lawful  or 
unlawful,  but  merely  witli  the  use  made  of  them  on  the  trial. 
There  was  no  compulsion  in  that  use,  because  it  was  not 
objected  to  upon  that  ground.  The  defendant  might  have 
objected  ;  he  might  have  resisted ;  he  could  possibly  have  pre- 
vented the  use  made  of  the  books,  but  instead,  he  either  silently 
permitted  the  evidence  to  be  given,  or  at  the  most  only  ques- 
tioned its  general  relevancy  or  competency.  It  was  both  rele- 
vant and  competent,  at  least  until  he  so  objected  as  to  make  its 
admission  compulsory  and  against  his  will.  And  this  is  true 
even  if  the  production  and  use  of  the  books  can  be  said  to 
have  been  his  own  confession  or  admission  instead  of  a  part  of 
the  very  res  gestce  of  the  crime. 

It  is  further  contended  that  the  court  erred  in  the  charge  to 
the  jury  in  respect  to  the  force  and  effect  of  the  evidence 
given  outside  of  that  which  came  from  Blais,  who  confessed 
himself  to  be  both  a  tliief  and  a  liar,  and  so  was  unreliable  as 
a  witness.  It  is  not  necessary  to  add  anything  to  the  answer 
of  the  General  Term  beyond  an  expression  of  our  concurrence. 
That  answer  shows  in  a  very  satisfactory  manner  that  the  trial 
judge  did  not  invade  the  province  of  the  jury,  and  in  sub- 
stance only  ruled  that  with  the  testimony  of  Blais  eliminated 
SicKELs  —Vol.  XC VIII.        15 
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enough  evidence  remained  to  be  submitted  to  their  judgment, 
and  upon  which,  if  it  satisfied  them  beyond  a  reasonable 
doubt,  they  might'  rest  their  verdict.  The  opinion  points  out 
how  fairly  and  fully  the  questions  of  fact  were  submitted 
through  the  whole  body  of  the  charge,  and  that  the  one 
sentence  criticized  itself  left  the  case  to  the  judgment  of  the 
jury,  both  as  to  the  disregard  of  Blais'  testimony  and  as  to  the 
effect  of  the  remaining  proof. 

I  have  read  through  the  very  voluminous  record  of  the  trial. 
There  is  much  conflict  of  evidence ;  there  is  room  for  divergent 
inferences,  and  there  is  basis  for  argument  on  both  sides ;  but 
the  facts  were  for  the  jury,  and  their  conclusion  must  prevail. 
There  is  no  error  of  law  which  requires  a  new  trial. 

The  judgment  must  be  affirmed. 

All  concur,  except  Andrews,  Ch.  J.,  not  sitting. 

Judgment  aflSrmed. 
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£161  217  jj^  ^]^^  Matter  of  the  Appraisal  under  the  Collateral  Inherit- 
ance Tax  Act  of  the  Property  of  Daniel  B.  Faykr- 
WEATHER,  Deceased 

Under  the  provision  of  the  Collateral  Inheritance  Tax  Act  of  1887  (§  5,  chap. 
713,  Laws  of  1887),  providing  that  the  penalty  of  ten  per  cent  imposed  by 
the  act  (§  4)  in  case  of  non-payment  of  the  taxes  prescribed  within  eigh- 
teen months  after  the  death  of  a  decedent  shall  not  be  charged,  when, 
for  reasons  specified,  the  decedent's  estate  could  not  be  settled  within 
the  eighteen  months,  but  only  six  per  cent  from  the  expiration  of  the 
eighteen  months,  the  executors  of  the  estate  of  a  decedent  who  died  prior 
to  the  passage  of  the  Repealing  Act  of  1892  (Chap.  399,  Laws  of  1892) 
had  the  right  to  ask  that  the  interest  to  be  charged  for  delayed  pay- 
ment,  excused  under  said  provisions,  should  be  six  per  cent,  beginning 
at  the  expiration  of  the  eighteen  months. 

Such  a  case,  therefore,  comes  within  the  provision  of  said  Repealing  Act, 
saving  from  the  repealing  clause  any  *•  right  accruing,  accrued  or 
acquired  prior  to  May  1,  1892,  under  or  by  virtue  of  any  law  so 
repealed." 

Accordingly  held,  where  a  decedent  died  in  November,  1890,  and  the 
probate  of  his  will  was  contested,  but  the  same  was  admitted  to  probate 
in  March,  1891,  and  the  executors  of  the  will  failed  to  pay  a  portion  of 
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the  taxes  imposed  by  the  act  of  1887  within  eighteen  months  of  the 
death,  that  the  ten  per  cent  penalty  could  not  be  imposed,  and  six  per 
cent  interest  could  only  be  charged  from  and  after  the  expiration  of  the 
eighteen  months. 

(Argued  June  18,  1894 ;  decided  October  9,  1894.) 

Appeal  from  order  of  the  Greneral  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  May  8,  1894, 
which  affirmed  an  order  of  the  surrogate  of  New  York 
county  directing  interest  at  the  rate  of  six  per  cent  per 
annum  to  be  charged  upon  a  portion  of  the  collateral  inherit- 
ance tax  fixed  upon  the  estate  of  Daniel  B.  Fayerweather, 
deceased. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Emmet  R  Olcott  for  appellant.  The  penalty  of  ten  per 
cent  for  non-payment  of  tax  within  eighteen  months  after  its 
accrual  having  be6n  remitted,  interest  at  the  rate  of  six  per 
cent  per  annum  from  the  date  of  such  accrual  was  properly 
chargeable.  (Laws  of  1892,  chap.  399,  §§  4,  26 ;  Laws  of 
1887,  chap.  713,  §  4;  In  re  Vassar,  127  N.  Y.  8 ;  FeopU  v. 
Hoper,  35  id.  638 ;  0.  Bank  v.  Freeze,  18  Maine,  109 ;  But^ 
ler  V.  Pennsylvania^  15  How.  [U.  S.]  418 ;  Butler  v.  Palmer^ 

I  Ilill,  324 ;  Ilartung  v.  People,  22  N.  Y.  102 ;  E.c  parte 
MoCardle,  7  Wall.  506;  State  v.  Slevin,  16  Mo.  App.  541.) 

Wm.  H.  Arrumx  and  Wm.  C.  Wallace  for  respondent.  The 
courts  will  not  give  a  retroactive  effect  to  any  statute  unless  it 
is  clearly  and  unmistakably  the  intention  of  the  legislature  that 
it  shall  have  such  effect.  {Cordey  v.  Palmer,  2  N.  Y.  182; 
Swndford  v.  Bermett,  24  id.  20 ;  Stone  v.  Flower,  47  id.  566 ; 
Pa/rmenter  v.  State,  135  id.  143 ;  Dwarris  on  Stat.  680  ;  Sedg- 
wick on  Stat.  Law,  180 ;  Smith's  Com.  291 ;  Brown's  Leg.  Max. 
14 ;  Moore  v.  Burden,  2  Exch.  21 ;  Da^K  v.  Yam,  KUeck,  7 
Johns.  447 ;  Butler  v.  Palmer,  1  Hill,  324 ;  Wood  v.  Oakley, 

II  Paige,  400 ;  Bull  v.  Ketcham,  2  Den.  188 ;  People  v.  Super- 
visors,  10  Wend.  383;  Van  RensseUter  v.Livingstoii,  12  id. 
490.)  All  tax  laws  must  be  construed  strictly  and  they  cannot 
be  enlarged  by  implication  beyond  the  exact  letter  of  the  stat- 
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ute,  and  they  will  never  be  given  a  retroactive  effect.  (  U.  S. 
V.  Wiggleworth^  2  Story,  269  ;  U.  S.  v.  Watts,  1  Bond,  580 ; 
Partington  v.  Atty.-Gen,,  L.  R.  [4  II.  L.]  100;  Warrington 
V.  Furhor,  9  East,  242 ;  Oreene  v.  Ilolway,  101  Mass.  243 ; 
Biggs  V.  Palmer,  115  N.  Y.  506.)  This  act  is  not  retro- . 
active,  and  section  24  of  the  statute  of  1892  clearly  repeals 
any  retroactive  construction  of  said  act.  {SherHU  v.  Christ 
Church,  121  N.  Y.  701 ;  In  re  Miller,  110  id.  216 ;  People 
V.  O'Brien,  111  id.  1 ;  Quinlan  v.  Welch,  141  id.  158.) 

Peckham,  J.  The  executors  of  the  will  of  the  above  dece- 
dent made  certain  payments  on  account  of  the  collateral  inherit- 
ance tax,  within  the  period  of  eighteen  months  subsequent  to 
his  decease,  and  in  regard  to  the  balance  due  they  applied 
some  time  after  the  eighteen  months  had  expired  and  under 
the  fifth  section  of  the  Tax  Act  to  have  the  penalty  of  ten  per 
cent  interest  thereon  remitted.  The  comptroller  of  the  city 
of  New  York  appeals  from  the  order  made  by  the  surrogate 
of  New  York  county  granting  that  application.  The  order 
was  affirmed  by  tlie  General  Term  of  the  Supreme  Court  of 
the  first  department. 

The  decedent  died  on  the  15th  day  of  November,  1890, 
leaving  a  large  estate.  A  contest  arose  over  the  probate  of 
the  will.  It  was  finally  decided  in  favor  of  the  proponents, 
and  the  will  was  admitted  to  probate  by  the  surrogate  of  New 
York  on  the  24th  of  March,  1891. 

The  application  of  the  executors  to  the  surrogate  for  a 
remission  of  the  penalty  imposed  by  law  for  the  non-payment 
of  the  whole  of  the  tax  within  eighteen  months  of  the  date  of 
the  death  of  the  decedent,  resulted  favorably  to  the  executors, 
and  the  surrogate  adjudged  that  by  reason  of  litigation  and 
other  unavoidable  causes  the  amount  of  the  tax  had  not  been 
determined,  and  he,  therefore,  granted  the  application  and 
remitted  the  penalty,  and  then  decreed  that  the  interest  to  be 
charged  on  the  balance  of  the  tax  then  imposed  should  be  at 
the  rate  of  six  per  cent  from  the  15th  of  May,  1892  (eighteen 
montlis  subsequent  to  the  death  of  the  decedent),  and  the 
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application  of  the  comptroller  for  an  order  charging  interest 
on  that  amount  at  the  rate  of  six  per  cent  from  the  death  of 
the  testator  (Nov.  15,  1890),  as  provided  by  chap.  399  of  the 
Laws  of  1892,  was  denied.  The  question,  therefore,  is  simply 
whether  interest  on  the  amount  of  the  tax  still  due  shall  be 
charged  from  the  date  of  the  death  of  the  decedent  or  from  a 
date  eighteen  months  subsequent  thereto. 

If  the  saving  clause  in  the  24th  section  of  the  act,  chap.  399, 
of  the  Laws  of  1892,  cover  and  apply  to  this  case,  then  the 
order  is  right.  If  it  do  not,  then  the  further  question  would 
arise  whether  in  any  event  the*  act  of  1892  applied  to  the 
estate  of  any  individual  dying  before  its  passage. 

Under  the  act  of  1887  (Chap.  713),  which  was  in  force  at 
'  the  time  of  the  death  of  the  decedent,  the  taxes  imposed  by 
the  act  were  by  the  fourth  section  thereof  made  due  and  pay- 
able at  the  death  of  the  decedent,  and  if  they  were  paid  within 
eighteen  months  thereafter  no  interest  was  to  be  charged  or 
collected  thereon,  but  if  not  so  paid,  interest  at  the  rate  of  ten 
per  cent  per  annum  was  to  be  charged  and  collected  from  the 
time  the  tax  accrued.  By  the  fifth  section  of  the  act  it  was 
provided  that  the  penalty  of  ten  per  cent  imposed  by  the 
fourth  section  should  not  be  charged  where  in  cases  by  reason 
of  claims  made  upon  the  estate,  necessary  litigation  or  other 
unavoidable  cause  of  delay,  the  estate  of  a  decedent  could  not 
be  settled  at  the  end  of  the  eighteen  months  from  the  death 
of  the'decedent,  and  in  such  cases  only  six  per  cent  per  annum 
should  be  charged  from  the  expiration  of  the  eighteen  months 
until  the  cause  of  delay  should  be  removed.  At  the  time, 
therefore,  when  the  tax  upon  this  estate  accrued  or  became 
due,  viz.,  upon  the  death  of  the  decedent,  the  law  gave  the 
executors  of  his  will  eighteen  months  in  which  to  pay  the  tax 
without  the  addition  of  any  interest  whatever,  and  ten  per 
cent  interest  from  the  time  this  tax  accrued  was  imposed  as 
a  penalty  for  non-payment  unless  it  was  excused  under  the 
provisions  of  section  5  above  quoted,  and  in  that  case  interest 
only  at  the  rate  of  six  per  cent  from  the  expiration  of  the 
eighteen  months,  until  the  cause  of  delay  was  removed,  was 
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imposed.  Wlien  the  decedent  died  Ixis  estate  at  once  becan:e 
liable  for  the  payment  of  this  tax  of  five  per  cent,  and  pro- 
vision was  made  for  the  payment  of  a  penalty  and  for  an 
exemption  from  such  penalty,  under  circumstances  provided 
for  in  the  statute.  So  far  as  the  imposition  of  the  tax  was 
concerned,  the  legislature  imposed  a  liability ;  a  liability  was 
also  imposed  in  the  nature  of  a  penalty  for  the  failure  to  pay 
the  tax  within  a  certain  time,  and  a  privilege  or  right  was 
granted  to  avoid  the  penalty  under  the  circumstances  set  forth 
in  the  act,  and  when. the  penalty  was  not  charged,  the  interest 
was  then  to  be  six  per  cent  from*  the  expiration  of  eighteen 
months  subsequent  to  the  death  of  the  decedent. 

While  the  law  was  in  this  condition  the  legislature  on  the 
first  day  of  May,  1892,  passed  the  act,  chapter  399  of  the 
laws  of  that  year.  The  statute  repealed  the  prior  acts  upon 
the  subject  of  taxation  of  collateral  inheritances  and  itself 
made  full  provision  therefor.  It  altered  the  fifth  section  of 
the  act  of  1887,  above  alluded  to,  by  providing  that  if  the 
penalty  of  ten  per  cent  interest  on  overdue  taxes  was  not 
charged,  then  interest  at  the  rate  of  six  per  cent  per  annum 
should  be  charged  from  the  date  of  the  decedent's  death* 
The  reasons  for  not  charging  the  pei»lty  of  ten  per  cent  were 
left  the  same  in  the  new  as  in  the  old  statute. 

Section  24  of  the  new  or  repealing  act  contained  a  saving 
clause  providing  that  the  repealing  clause  should  "not  affect 
or  impair  any  act  done  or  right  accruing,  accrued  or  acqfuired, 
or  liability,  penalty,  forfeiture  or  punishment  incurred  prior 
to  May  1,  1892,  under  or  by  virtue  of  any  law  so  repealed." 
It  will  be  seen  that  the  repealing  act  was  passed  a  few*  days 
before  the  expiration  of  eighteen  months  subsequent  to  the 
death  of  the  decedent.  The  appellant's  counsel  claims  that 
when  the  act  was  passed  there  remained  a  period  of  time 
within  which  the  tax  could  have  been  paid  without  the  lia- 
bility to  pay  any  penalty,  and  that  before  such  time  had 
expired,  and  consequently  before  the  possible  right  to  charge 
the  penalty  had  accrued,  the  law  was  changed  so  that  when 
the  right  did  accrue,  unless  it  were  remitted,  the  law  provided 
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for  the  payment  of  interest  from  the  death  of  the  decedent, 
instead  of  from  eighteen  months  thereafter.  I  think  this  is 
an  erroneous  view  of  the  case. 

When  the  decedent  died  the  law  of  1887  in  its  entirety 
applied,  and,  under  its  provisions,  the  executors  of  the  estate 
would  have  the  right,  at  the  proper  time,  to  ask  that  the 
interest  to  be  charged  against  them  for  delayed  payment  of 
the  tax  (excused  under  the  provisions  of  the  5th  section) 
should  be  six  per  cent  from  the  date  of  eighteen  months  after 
the  death  of  the  decedent.  The  repealing  act  altered  this  pro- 
vision, but  at  the  same  time  saved  the  right  which,  within  the 
meaning  of  the  statute,  had  either  "  accrued,"  or  was  "  accru- 
ing," at  the  time  of  its  passage.  This  provision  of  the  5th 
section  of  the  act  of  1887  may  well  be  called  a  right  within 
the  meaning  of  the  act  of  1892.  The  claim  is  not  made  that 
it  was  a  "  right "  which  could  not  be  altered,  or  even  totally 
extinguished,  in  the  discretion  of  the  law-making  power.  If 
it  were  of  such  a  character  of  course  the  statute  which 
assumed  to  do  either  would  be  ineffectual  for  such  purpose. 
But  it  was  something  which,  while  the  law  remained  unaltered, 
gave  to  the  parties  representing  the  estate  the  absolute  right 
to  have  the  interest  charged  at  a  certain  j>ercentage,  and  from 
a  certain  date,  upon  the  fact  appearing  which  the  statute  pro- 
vided for.  This  right  was  subject  to  no  discretion,  apd  to  no 
one's  whim.  Nothing  but  legislative  enactment  could  alter 
or  abridge  it  in  the  slightest  degree.  The  legislature  did 
thereafter  alter  the  law,  but,  at  the  same  time,  said  it  should 
not  affect  a  right  already  accrued,  accruing  or  acquired.  I 
think  it  would  be  a  most  narrow  and  unreasonable  construc- 
tion of  those  words  to  hold  that  they  do  not  include  a  case 
like  this.  If  there  were  a  doubt  upon  the  question  it  should  be 
resolved  in  favor  of  the  taxpayer  as  represented  by  the  execu- 
tors and  against  the  taxing  power.  (  United  States  v.  Wiggles- 
vxyrihy  a  Story,  369 ;  UniUd  States  v.  WatU^  1  Bond,  580 ; 
Partington  v.  Atty.-Oenl,  L.  E.  [4  H.  L.]  100,  122,  and 
many  other  cases  cited  in  the  brief  of  counsel  for  the 
respondent.) 
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The  statute,  in  my  opinion,  is  not  doubtful  in  construction, 
80  far  as  this  question  is  concerned,  and  I  think  the  24th  sec- 
tion of  the  act  of  1892  applies  to  this  case. 

The  order  should,  therefore,  be  affirmed,  with  costs. 

All  concur,  except  Andbews,  Ch.  J.,  not  sitting. 

Order  affirmed. 
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In  the  Matter  of  the  Estate  of  Cornelius  V.  S.  Roosevelt, 

Deceased. 

By  the  will  of  R,  who  died  in  1887,  his  residuary  estate  was  given  to  his 
executors  in  trust  to  pay  the  income  thereof  to  his  wife  during  her  life. 
Upon  her  death  said  estate  was  given  to  beneficiaries  named,  subject  to 
the  payment  of  certain  annuities  specified,  each  given  for  the  life  of  the 
annuitant.  Held,  that  neither  the  annuities  nor  the  remainders  were  pres- 
ently taxable  under  the  Collateral  Inheritance  Tax  Act,  in  force  at  the  time 
of  the  testator's  death  (Chap.  713,  Laws  of  1887);  that  as  to  the  annuitants, 
they  had  no  vested  interest,  and  could  take  none  until  the  death  of  the 
wife,  and  as  to  the  remainders  there  was  a  contingency  affecting  them 
which  rendered  it  impossible  to  ascertain  their  present  fair  and  clear 
market  value. 

Reported  below,  76  Hun,  257. 

(Argued  June  18,  1894 ;  decided  October  9,  1894.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  February  16, 
1894,  whicli  reversed  an  order  of  the  Surrogate's  Court  of 
New  York  county,  which  affirmed  an  order  of  the  surrogate 
of  said  county  assessing  the  value  of  certain  interests  passing 
under  the  will  of  Cornelius  Y.  S.  Roosevelt,  deceased,  and 
fixing  the  collateral  inheritance  tax  tliereon. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Edward  Ilasaett  for  appellant.  The  remainders  devised  to 
the  nephews  and  nieces  are  vested  remainders,  and  are  now 
subject  to  tlie  payment  of  the  tax.  (4  K  S.  2431,  2434,  2516 ; 
Cooh  V.  Cook,  95  N.  Y.  103 ;  Beardshy  v.  EotchkuB^  96  id. 
201 ;  4-Kent'8  Comm.  202;  18  Abb.  N.  C.  297,  303;    Weed 
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V.  Aldrich^  2  Hun,  531 ;  WiUiamaon  v.  Fields  2  Sandf .  Ch. 
535 ;  KeUo  v.  LoriUard^  85  N.  Y.  177 ;  Blanchardv,  Blanch- 
ardj  1  Allen,  227;  Sheridaji  v.  Ilousej  4  Abb.  Ct.  App, 
Dec.  218 ;  Eyeritt  v.  Everitt,  29  N.  T.  39 ;  Teed  v.  Morton, 
60  id.  502 ;  CampheU  v.  Stakes,  142  id.  23  ;  In  re  Cager,  111 
id.  343 ;  In  re  Stewart,  131  id.  274.)  The  annuitants  are 
beneficially  entitled  in  expectancy  to  an  interest  in  or  income 
from  the  property  of  the  testator  transferred  by  his  will,  and 
the  tax  thereon  is  immediately  due  and  payable.     (Laws  of 

1887,  chap.  713,  §  1 ;  Laws  of  1892,  chap.  399,  §§  3,  24, 25, 26 ; 
In  re  Prime,  136  N.  T.  344.) 

Geo,  H.  Yeaman,  John  E.  Roosevelt  and  George  C,  Kobbe 
for  respondents.  The  tax  is  not  yet  payable.  (In  re  Cager, 
111  N.  Y.  343 ;  Laws  of  1892,  chap.  399,  §  23 ;  //i  re  Curtis, 
73  Hun,  185.) 

Babtlett,  J.  The  question  presented  on  this  appeal  is 
whether  the  interests  of  the  annuitants  and  remaindermen, 
under  the  will  of  the  late  Cornelius  V.  S.  Koose  velt,  are  liable  to 
pay  presently  the  collateral  inheritance  tax.  The  Surrogate's 
Court  for  the  county  of  New  York  determined  this  question 
in  the  affirmative,  and  its  order  to  that  effect  was  reversed  by 
the  General  Term  of  the  first  department.  The  comptroller 
of  the  city  of  New  York  appeals  to  this  court. 

The  testator  died  September  30th,  1887,  and  his  will  was 
admitted  to  probate  in  the  county  of  New  York  March  17th, 

1888.  After  certain  specific  legacies  to  his  wife,  the  testator 
disposes  of  his  residuary  estate  as  follows,  viz. :  The  entire 
amount  to  be  held  by  the  executor  and  the  executrix  in  trust, 
to  pay  the  income  thereof  to  his  wife  during  her  life ;  at  her 
death  seven  life  annuities  are  given  —  to  two  persons  $1,000 
each,  to  two  persons  $500  each,  and  to  three  persons  $5,000 
each,  with  interests  in  these  latter  in  the  nature  of  cross- 
remainders,  contingent  upon  survival  inter  sese,  the  will  pro- 
viding as  follows :  "  In  case  any  one  of  the  three  last-named 
annuitants  *  *  *  shall  die  either  before  or  after  the  death 
of  my  said  wife,  I  direct  my  executors  to  pay,  and  I  bequeath 
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to  each  of  the  two  survivors  of  them  an  annuity  of  $7,500, 
and  in  case  any  two  of  thein  shall  die,  either  before  or  after 
the  decease  of  my  said  wife^  I  direct  my  executors  to  pay  and 
I  bequeath  to  the  last  survivor  of  them  an  annuity  of  $15,000.'* 

On  the  decease  of  the  wife,  the  estate  is  given,  subject  to 
the  payments  of  the  annuities,  to  twelve  nephews  and  nieces. 
Two  of  these  remaindermen  died  before  the  testator,  and  tlie 
appraiser,  upon  the  theory  there  was  no  lapse,  and  that  the 
survivors  would  take  the  whole  remainder,  has  made  his  esti- 
mate accordingly.  The  appraiser  reported  in  the  first  instance 
as  follows :  "  The  persons  who  will  become  entitled  to  the 
annuities  mentioned  in  the  will  cannot  now  be  detennined 
until  the  death  of  the  wife,  and  for  that  reason  also  the  value 
of  decedent's  estate,  which  is  devised  at  her  death  to  his 
nephews  and  nieces,  and  subject  to  such  annuities,  cannot  now 
be  ascertained."  The  surrogate  sustained  objections  to  this 
report  and  the  matter  was  sent  back  to  the  appraiser.  The 
surrogate  requested  the  superintendent  of  insurance  to  ascer- 
tain the  value  of  the  annuities,  and  acting  upon  his  informa- 
tion, the  appraiser  reported  the  values  of  the  annuities  and 
the  estates  in  remainder.  The  matter  was  then  duly  sent  back 
to  the  appraiser  for  the  third  time  to  enable  the  superintendent 
of  insurance  "  to  correct  manifest  errors." 

The  third  report  of  the  appraiser  increased  the  value  of  the 
compound  survivorship  annuities  and  considerably  diminished 
the  value  of  the  estates  in  remainder  as  contained  in  his 
second  report.  This  report  was  confirmed  and  was  followed 
in  due  course  of  procedure  by  the  order  now  here  for 
review.  We  are  of  opinion  that  this  case  must  be  decided 
under  the  law  of  1887  in  force  at  the  time  of  testator's 
death. 

Two  questions  are  presented  for  our  determination,  viz. : 
First,  are  the  annuities  created  by  the  will  such  property,  in  a 
legal  sense,  as  to  be  presently  taxable,  and  can  their  fair  and 
clear  market  value  at  the  time  of  the  death  of  the  testator  be 
ascertained ;  second,  is  the  fair  and  clear  market  value  at  the 
time  of  testator's  death,  of  the  estates  in  remainder  ascertain- 


1894.]  Matter  of  Roosevelt.  12$ 

N.  Y.  Rep.]        Opinion  of  the  Court,  per  Bartlbtt,  J. 

able,  and  is  the  tax  thereon  due  at  once  ?  In  deciding  both  of 
these  questions  we  are  to  reasonably  construe  the  statute,  and 
give  eflfect,  if  possible,  to  all  its  provisions.  As  to  the  annui- 
tants, the  appellant's  counsel  contends  that  they  are  entitled 
to  an  interest  in,  or  an  income  from,  the  property  of  the  tes- 
tator, and  the  statute  requires  the  tax  to  be  paid  immediately ; 
he  goes  on  to  say  in  his  printed  argument :  *'  It  may,  of  course^ 
be  considered  as  r  hardship  to  compel  the  annuitants  to  pay  a 
tax  upon  an  interest  that  they  may  never  receive,  but  that  is 
the  fault  of  the  statute,  and  under  its  wording  the  payment  of 
the  tax  can  only  be  postponed  by  giving  a  bond."  This  con- 
cession  admits  away  the  entire  case  of  the  state.  It  is  not  to 
be  assumed  that  the  legislature  intended  to  compel  the  citizen 
to  pay  a  tax  upon  an  interest  he  may  never  receive,  and  the 
reasonable  construction  of  this  statute  leads  to  no  such  unjust 
result. 

It  does  not  follow  because  the  legislature  taxes  persona 
beneficially  entitled  to  property  or  income,  in  possession  or 
expectancy,  that  a  tax  was  thereby  imposed  upon  an  interest 
that  may  never  vest ;  until  that  time  arrives  the  power  to  tax 
does  not  exist.  The  testator  has  created  seven  life  annuities, 
if  the  annuitants  survive  his  wife,  and  there  can  be  no  vested 
interest  in  any  of  them  until  the  happening  of  that  event. 

All  may  survive  —  a  portion  may  be  living  —  every  one  may 
be  dead. 

To  hold  such  a  possibility  presently  taxable,  and  its  value 
capable  of  immediate  computation,  shocks  the  sense  of  justice. 

This  brings  us  to  the  remaining  question  as  to  the  taxation 
of  the  estates  in  remainder.  The  testator  has,  on  the  death  of 
his  wife,  given  his  entire  estate  to  twelve  nephews  and  nieces 
subject  to  the  payment  of  the  annuities.  Two  of  these 
remaindermen,  as  already  stated,  died  before  the  testator.  It 
is  contended  by  the  respondents  that  it  is  impossible  to  ascer- 
tain the  fair  and  clear  market  value  of  these  remainders  at  the 
time  of  the  death  of  the  testator  for  the  reason  that  the  annui- 
tants represent  estates  or  interests,  unvested  and  contingent, 
which,  taken  in   connection    with    the    life    estate   of   the. 
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widow,  renders  the  present  value  of  the  ultimate  remainders 
tinascertainable. 

The  amount  that  will  ultimately  be  paid  to  the  remainder- 
men is  contingent,  depending  on  future  events. 

Whenever  the  tax  on  the  annuities  is  payable  the  estate 
must  pay  it ;  what  the  amount  of  that  tax  will  be  depends 
upon  the  survivorship  of  annuitants  and  the  number  of  life 
annuities,  if  any,  that  shall  vest  on  the  death  of  the  widow. 
This  court  has  recently  decided  that  it  is  not  the  vesting  of 
remainders  that  renders  them  contingent  taxable  interests 
under  the  law.  {Matter  of  Curtis,  142  N.  T.  219.)  In  the 
case  cited  it  was  held  that  the  nominal  fee  might  never  become 
a  taxable  estate,  for  the  reason  that  if  the  nephews  and  nieces 
in  whom  it  was  claimed  to  have  vested  died  without  issue 
before  the  termination  of  certain  trusts  the  fee  would  pass  to 
lineals  not  taxable.  This  was  the  uncertainty  which  post- 
poned the  payment  of  the  tax.  In  the  case  at  bar  there  is  a 
contingency  affecting  the  value  of  the  estate,  as  already  indi- 
cated, which  brings  it  strictly  within  the  principle  of  the  6W- 
ti%  case. 

The  learned  counsel  for  the  respondents  has  pointed  out 
questions  that  may  present  on  the  death  of  the  widow ;  one 
involves  the  legal  effect  of  the  death  of  two  remaindermen  in 
the  lifetime  of  the  testator,  and  the  other  the  correctness  of 
the  mode  adopted  by  the  superintendent  of  insurance  in  ascer- 
taining the  value  of  the  compound  survivorship  annuities. 
Tliese  questions  will  become  important  on  the  falling  in  of  the 
life  estate,  but  we  express  no  opinion  in  regard  to  them  at  this 
time. 

In  affirming  the  order  of  the  General  Term  we  not  only 
give  to  the  act  of  1887  a  reasonable  construction,  but  carry 
out  the  obvious  intent  of  the  testator  that  his  widow  should 
enjoy,  during  her  life,  the  entire  income  of  his  estate. 

The  legislature,  in  the  act  of  1892,  has  given  a  practical 
construction  to  its  previous  legislation  on  this  subject  when  it 
provides  that  where  the  fair  market  value  of  the  property  or 
interest  cannot  be  ascertained  at  the  time  of  the  transfer,  the 
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tax  shall  beoome  due  and  payable  when  the  beneficiary  shall 
come  into  actual  possession  or  enjoyipent.  (Chap.  399,  Laws 
1892,  §  3.) 

The  order  should  be  affirmed,  with  costs. 

All  concur,  except  Andrews,  Ch,  J.,  not  sitting. 

Order  affirmed. 
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Respondents.  167  498 

I  148    125 
W.  by  his  will  gave  his  teal  estate  to  his  wife  for  life  if  she  remained      \_2]^   123, 

unmarried,  if  not,  until  her  marriage,  and  upon  her  death  or  marriage  he^  ^^3  ^^r 
*  gave  the  said  real  estate  to  his  and  liis  wife's  heirs,  "their  heirs  and  173  452 
assigns  forever,  share  and  share  alike."  In  an  action  for  partition, 
brought  after  the  death  of  the  widow,  held,  that  all  of  the  persons  who 
at  the  time  of  the  widow's  death  answered  the  description  of  heirs  at 
law,  either  of  the  testator  or  of  his  widow,  took  an  undivided  interest 
in  the  lands  as  members  of  the  same  class  per  capita  and  not  per  iiirpea. 
Reported  below,  66  Hun,  604. 

(Argued  June  6,  1894;  decided  October  9,  1894.) 

Appeals  from  judgments  of  the  General  Term  of  the 
Supreme  Court  in  the  fifth  judicial  departmeht,  entered  upon 
orders  made  January  18,  1893,  which  affirmed  final  judgments 
in  favor  of  plaintiffs  entered  upon  reports  of  a  referee,  and 
also  appeals  from  interlocutory  judgments  in  the  above-entitled 
actions. 

These  were  actions  for  the  partition  of  lands;  formerly 
owned  by  Louis  Wackerman,  in  Erie  county,  and  which  he 
disposed  of  by  a  last  will  in  the  following  manner,  namely : 
"  To  my  said  wife,  Maria  Bemhardina  Wackerman,  I  give  and 
bequeath  all  my  real  estate  that  I  may  die  seized  with  for  and 
during  the  term  of  her  natural  life,  provided  she,  my  said 
wife,  shall  remain  my  widow ;  and  from  and  after  her  decease 
or  marriage  (which  shall  first  happen)  I  give,  devise  and 
bequeath  all  my  said  real  estate  imto  my  heirs  and  my  said 


126  BissoN  et  al.  v.  W.  S.  E.  E.  Co.  et  al.  [Oct., 

Statement  of  case.  [Vol.  148. 

wife  Maria  Bemhardina's  heirs,  their  heirs  and  assigns  forever, 
share  and  share  alike." 

His  wife  survived  him,  but  no  issue ;  an  only  child  of  the 
marriage  having  died  before  the  making  of  the  will.  The 
widow  never  re-married.  When  she  died,  her  heirs  were  six- 
teen in  number,  representing  three  stocks ;  while  the  heirs  of 
Louis  Wackerman,  her  hiisband,  then  were  fourteen  in  num- 
ber, representing  four  stocks. 

At  the  date  of  his,  the  testator's  death,  the  representatives 
upon  his  and  his  widow's  side  had  been  as  follows,  viz. :  upon 
his  side  the  heirs  were  ten  in  number  and  represented  five  stocks, 
and  upon  her  side  they  were  eleven  in  number  and  represented 
three  stocks.  The  plaintiffs  contended  that  the  heirs  of  Louis 
Wackerman  and  those  of  Maria,  his  wife,  are  entitled,  each, 
to  an  equal  share  in  this  estate ;  while  the  defendants  conten4 
that  the  estate  vested  one-half  thereof  in  the  one  set  of  heirs 
and  one-half  thereof  in  the  other  set ;  and  that  each  class  took 
jper  stirpes. 

The  referee  held  that  all  those  persons  who,  at  the  time  of 
the  widow's  death,  would  answer  the  description  of  heirs  at 
law,  either  of  the  testator,  or  of  nis  widow,  took  an  undivided 
interest  in  the  lands,  as  members  of  the  same  class,  per  capita 
and  not  per  stirpes.  The  General  Term  aflSrmed  the  judg- 
ment upon  the  referee's  report  and  the  defendants  appealed 
to  this  court. 

Ashbd  Green  for  appellant.  Courts,  in  construing  a  will, 
regard  the  circumstances  under  which  it  was  made  —  the  state 
of  the  testator's  property,  and  of  his  family,  and  other  similar 
circumstances.  (4  Kent's  Comm.  533  ;  1  Jarman  on  Wills, 
422  ;  Ritch  v.  Eawkhurst^  114  N.  Y.  512  ;  Bond's  Appeal, 
31  Conn.  190  ;  Williams  v.  Bradley,  3  Allen,  280 ;  Be  Witt 
v.  Yates,  10  Johns.  156;  Blake  v.  Ua/wkins,  98  U.  S.  324.) 
When  a  will  is  capable  of  two  interpretations,  that  one  should 
be  adopted  which  prefers  those  of  the  blood  of  the  testator  to 
strangers.  (Van  Kleeck  y.  Dutch  (7At^rcA.,  20  Wend.  457; 
Scott  V.  Guernsey,  48  N.  Y.  106 ;  Queen  v.  Ilardenhrook,  54 
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id.  86 ;  Ifelso  v.  Zorillardy  85  id.  182 ;  Wood  v.  Mitchum^ 
92  id.  379.)  If  the  will  "  is  equally  susceptible  of  one  or 
another  interpretation  the  court  should,  on  every  principle  of 
right  and  within  the  spirit  of  all  the  authorities,  give  it  that 
which  is  most  equitable  and  consonant  with  the  dictates  of 
justice."  {In  re  Paton^  111  N.  Y.  486 ;  In  re  Brown^  93 
id.  295.)  The  distribution  of  estates  per  stirpes  among  the 
representatives  of  deceased  persons  is  well  established  as  the 
most  equitable  disposition,  and  is  in  harmony  with  the  dictates 
of  natural  feeling.  {Parish  v.  Delafield^  25  N.  T.  9 ;  Clark 
V.  Lynch^  46  Barb.  81.)  Where  the  gift  is  to  persons  in  dif- 
ferent degrees  of  relationship  to  the  testator,  an  intent  to 
divide  jp^  capita  rather  than  per  stirpes  must  be  shown  by 
the  unmistakable  terms  of  the  will.  {Clarh  v.  Lynch^  46 
Barb.  68 ;  Coster  v.  BuUer,  63  How.  Pr.  311.)  A  nephew 
of  the  testator's  wife  should  not  take  an  equal  share  with  a 
brother  of  the  testator  himself,  without  the  strongest  possible 
indication  of  the  testator's  intent.  But,  under  the  plaintiffs 
<5ontention,  this  is  precisely  what  occurs.  This  is  a  construc- 
tion at  "  variance  with  the  natural  disposition  of  mankind." 
{Talcott  v.  Talcotty  39  Conn.  189 ;  Woodward  v.  Jones^  115 
N.  T.  359 ;  Clark  v.  Lync\  46  Barb.  81 ;  Cushman  v. 
Hartony  59  N.  Y.  149 ;  Clark  v.  Cordis,  4  Allen,  466 ;  Band 
V.  Samper,  115  Mass.  124;  Daggett  v.  Sla^k^  8  Mete.  454; 
Balcom  v.  Haynes,  14  Allen,  204 ;  Woodward  v.  James,  44 
Hun.  95.)  Where  the  estate  is  to  be  divided  "  equally,"  or 
"  share  and  share  alike,"  if  these  words  can  be  satisfied  under 
*  division  among  the  beneficiaries  per  sthpes,  such  division 
will  be  made.  {Clark  v.  Lynch ^  46  Barb.  68 ;  Brett  v.  Hor- 
ton,  5  Jur.  696 ;  Balcom  v.  Ilaynes,  14  Allen,  204.)  At  the 
death  of  the  testator  an  undivided  one-half  interest  in  all  his 
real  estate  vested  in  his  heirs  as  a  class,  subject  to  his  wife's 
life  estate.  {Ca/mpbeUv,  Rawdon,  18  N.  Y.  412;  Lane  v. 
Brown,  20  Hun,  382 ;  Stevenson  v.  Lesley,  70  N.  Y.  512.) 

Joseph  H.  Burr  for  respondents.     The  referee  correctly 
held  that  the  devise  of  the  remainder  of*  Louis  Wackerman's 
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will  was  a  devise  to  a  single  class,  to  take  effect  upon  the 
death  of  his  wife,  such  class  consisting  of  all  persons  who  at 
that  time  would  answer  the  description  either  of  his  heirs  or 
her  heirs.  {Armetrong  v.  Moran^  1  Bradf.  314.)  Where 
there  is  a  devise  to  a  class  and  the  direction  of  the  will  is  that 
the  estate  shall  be  "  equally  divided,"  or  "  share  and  share 
alike,"  the  members  of  the  class  idkeper  capita  and  not  per 
stirpes^  in  the  absence  of  affirmative  evidence  of  a  contrary 
intent  in  the  will,  and  this  is  so  even  though  the  devisees 
stand  in  different  degrees  of  consanguinity  to  the  testator. 
The  use  of  these  words  supersedes  the  measure  of  distribution 
by  the  statute.  {Bladder  v.  Wehb,  2  P.  Wms.  383 ;  Murphy 
V.  Harvey^  4  Edw.  Ch.  131 ;  Myers  v.  Meyers^  23  How.  Pn 
410 ;  Buniier  v.  Storm^  1  Sandf .  Ch.  357 ;  Seahury  v.  Brewery 
53  Barb.  663 ;  Armatrmig  v.  Moran^  1  Bradf.  314 ;  Lee  v. 
Lee,  39  Barb.  172;  Stevenson  v.  Lesley,  70  N.  Y.  512; 
Morgan  v.  Pettit,  3  Dem.  61 ;  In  re  Verplanck,  91  N.  Y. 
439;  Graves  v.  Graves,  55  Ilun,  58;  126  N.  Y.  636.)  It  is 
no  objection  to  this  construction  of  the  will  that  while  the 
heirs  of  Mr.  Waickennan  were  necessarily  determined  at  his 
death,  the  heirs  of  Mrs.  Wackerman  could  not  be  determined 
until  her  death.  {Moore  v.  Littdl,  41  N.  Y.  61 ;  Sheridam, 
V.  House,  4  Keyes,  569 ;  Tucker  v.  Bishop,  16  N.  Y.  402  \ 
Teed  v.  Morton,  60  id.  506 ;  Johnson  v.  Valentine,  4  Sandf. 
37;  3  Washb.  .on  Real  Prop.  511;  Stevenson  v.  Lesley,  70 
N.  Y.  512.)  No  inference  can  be  drawn  as  to  the  probable 
intent  of  the  testator  from  the  fact  that  under  this  construc- 
tion persons  in  different  degrees  of  consanguinity  to  the  testa- 
tor took  equal  shares  of  liis  estate.  {Peacock  v.  Faulhner^  1 
Bro.  C.  C.  296.) 

Gray,  J.  In  the  construction  of  wills,  the  court  must  look 
for  something  which  will  exhibit  the  intention  of  the  testator  \ 
either  actually,  or  so  suggestively  as  to  permit  it  to  be  inferred. 

If  the  instrument  is  silent  as  to  intention  and  stands  as  a  mere 
expression  of  a  will,  effect  must  be  given  to  it  according  to  those 
rules,  which,  from  long  acquiescence,  have  acquired  the  force  of 
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authority.  The  present  seems  to  be  such  a  case.  We  are 
without  any  indication  as  to  the  intentions  of  the  testator  in 
making  this  disposition  of  his  realty,  other  than  in  the  par- 
ticular clause  of  the  will  itself. 

Therefore,  I  am  the  less  reluctant  to  yield  my  views  to 
those  entertained  by  the  majority  of  the  members  of  this 
court. 

Upon  its  face,  the  testamentary  clause  refers  to  two  classes 
of  heirs,  and  that  the  estate  should  be  divided  between  them, 
giving  one-half  to  each  class,  has  seemed  to  me  to  be,  under 
the  circumstances,  the  juster  disposition  to  make;  because 
such  an  intention  seems  the  more  natural  one  to  be  attributed 
to  the  testator.  This  view  is  not  without  support  in  the  cases, 
(JloJhrodk  V.  Ilarringtof)^^  16  Gray,  102 ;  Baasett  v.  Orangery 
100  Mass.  348.)  The  clause  is,  however,  deemed,  from  it» 
peculiar  arrangement,  to  resolve  all,  who  would  be  heirs  of  the 
testator,  or  of  his  widow,  at  her  death,  into  one  class ;  to  each 
individual  of  which  was  given  an  equal  interest.  In  the 
absence  of  anything  to  show  a  contrary  intention,  I  am  obliged 
to  admit  that  the  language  of  the  clause  gives  warrant  to  that 
conclusion.  In  affixing,  to  the  gift  of  his  estate  to  his  heir& 
and  his  wife's  heirs,  the  words  "  their  heirs  and  assigns  for- 
ever, share  and  share  alike,"  the  testator  may  be  said  by  his  lan- 
guage to  have  grouped  all  of  the  heirs  in  one  class ;  the  indi- 
viduals of  which  are  indistinguishable  one  from  the  other  as 
objects  of  his  bounty. 

There  being  but  the  one  class,  there  can  be  no  doubt  but 
that  the  division  must  be  made  per  capita  among  the  persons 
entitled  and  not  per  stirpes,  I  think  the  words  "  share  and 
share  alike "  make  that  sufficiently  clear.  Such  a  direction 
cannot  be  distinguished,  practically,  from  one  to  divide 
equally.     {Mattison  v.  Tanjield^  3  Beavan,  131.) 

The  testator  has  used  the  word  "  heirs  "  to  describe  the  per- 
sons who  are  to  take  And  not  to  fix  the  interest  which  would 
vest  in  each  person  by  virtue  of  his  heirship,  or  representa- 
tion of  a  stock  —  a  preferable  construction  where  the  context 
will  permit. 
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His  gift  is  to  a  class,  to  be  composed  of  those  who  are  his 
or  his  wife's  heirs,  and  "the  members  take  as  purchasers  and  as 
though  each  had  been  named.  The  word  "  heirs,"  while  gen- 
erally and  technically  conveying  the  idea  of  representation,  is 
not  necessarily  always  to  be  understood  in  that  sense.  Though 
a  word  of  limitation,  it  may  be  used,  as  it  is  here,  as  one  of 
designation  of  the  devisees,  in  whom  at  a  fixed  time  the  estate 
devised  shall  vest  in  possession.  So,  it  has  been  held  that  if 
a  bequest  is  made  to  "issue"  as  purchasers,  all  those  who 
answer  the  description  will  take  per  capita  /  in  the  absence  of 
anything  to  show  an  intention  that  they  shall  take  j9^r  stirpes. 
(Davenport  v,  Hanbury^  3  Ves.  25  Y ;  Leigh  v.  Norhury^  13 
id.  340.) 

Though  the  heirs  of  the  testator  were  determinable  at  his 
death,  yet  the  gift  to  them  was  not,  by  the  terms  of  the  will, 
to  vest  in  possession  until  after  the  termination  of  the  life 
estate  given  to  the  widow.  That  was  the  time  fixed  for  the 
gift  to  take  effect  and  then  was  the  time  when  the  persons 
would  be  ascertained,  who,  coming  under  the  description  of 
heirs  of  the  testator,  would  be  entitled  to  share  with  the  heirs 
of  his  widow,  in  the  distribution  of  the  estate.  Within  that 
time  the'  number  of  his  heirs  might  be  diminished  by  death,  or 
increased  by  births.  (See  Stevenson  v.  Lesley^  70  N.  Y.  512 ; 
Teed  v.  Morton,  60  id.  506.) 

The  application  of  the  rule  that  the  division  of  the  estate  is 
to  he  per  capita,  in  a  case  where  the  language  of  the  gift,  like 
the  present  case,  requires  equality  in  the  shares,  is  sanctioned 
by  authority. 

It  was  early  held  that  where  the  subject  of  the  testamentari^'^ 
gift  was  to  be  "  equally  divided,"  the  persons  would  take  per 
capita,  among  whom  the  division  is  to  be  made ;  unless  a  con- 
trary intention  is  discoverable  in  the  will.  {Murphy  v. 
Harvey,  4  Edw.  Ch.  131 ;  Bunner  v.  Storm,  1  Sandf .  Ch.  357 ; 
Collins  V.  Iloxie,  9  Paige,  81.)  In  Stevenson  v.  Lesley  (70 
N.  Y,  512)  the  testator  used  the  words  "share  and  share 
.  alike "  and  they  were  considered  as  a  direction  to  divide  per 
capita.     In  that  case,  Judge  Andrews  relied,  as  did  also  the 
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chancellor  and  the  assistant  vice  chancellor  in  Collins  v.  Hoxie 
and  in  Brunner  v.  Storm^  upon  the  decision,  among  others, 
of  Chancellor  King  in  BUckler  v.  Webb  (2  P.  Wms.  383). 
That  case,  though  the  subject  of  much  criticism,  has  never 
been  rejected  as  an  authority  in  this  state.  Its  existence  as  a 
rule  of  construction  has  been  recognized  ;  but  its  application 
has  been  closely  confined  to  cases  where  nothing  in  the  con- 
text of  the  will  can  be  referred  to,  to  control  the  language  of 
a  devise  or  bequest,  which  places  all  the  persons,  who  are  to 
benefit  by  it,  upon  an  equality ;  irrespective  of  their  different 
degrees  of  relationship  to  the  testator.  Undoubtedly,  and 
very  justly,  that  rule  has  yielded  and  should  yield,  as  it  has 
been  said,  "  to  a  very  faint  glimpse  of  a  different  intention  in 
the  context."  (2  Jarman  on  "Wills,  1051,  and  see  Ferrer  r. 
Pyne^  81  N.  T.  284;  Vincent  v.  Newhmtse^  83  id.  505; 
Wood/ward  v.  James^  115  id.  346.) 

In  Brunner  v.  Storm  {supra)  the  assistant  vice  chancellor 
admitted  that  if  certain  testimony  could  have  been  received,  it 
would  be  strong,  if  not  conclusive,  evidence  to  show  that  the 
per  capita  rule  of  division  was  not  within  the  intention  of  the 
testator  ;  but  he  felt  compelled  to  attribute  that  intention  only 
which  the  plain  language  of  the  will  evidenced.  In  Ferrer 
V.  Pyne  and  in  Vincent  v.  Newhouse^  Danfokth,  J.,  who 
delivered  the  opinion  of  the  court  in  each  case,  observed  that 
it  was  unnecessary  to  go  to  the  length,  to  which  some  courts 
have  gone,  of  rejecting  the  rule  of  BlackUr  v.  Wehb  /  because 
wherever  the  rule  is  adopted,  it  is  also  held  to  be  governed  by 
the  context.  Two  cases,  where  the  rule  of  division  j9^r  capita 
has  been  followed, -are  somewhat  instructive.  In  Mattison  v. 
Tanjield  (3  Beav.  131),  the  testator  devised  certain  real  estate 
in  trust  "  for  the  person  or  persons,  who  at  the  time  of  my 
decease  shall  be  the  next  of  kin  of  R.  D. ;  *  *  *  accord- 
ing to  tlife  statute  made  for  the  distribution  of  intestate's 
effects  *  *  *  as  tenants  in  common  "  etc.  At  his  death, 
R.  D.'s  descendants  stood  in  different  degrees  of  propinquity 
and  the  question  was  whether  they  were  to  take^^r  capita  or 
per  stirpes.     Lord  Langdale,  master  of  the  rolls,  stated  the 
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question  to  be  "  whether  the  words  of  the  will  import  an 
intention  that  the  next  of  kin,  though  some  of  them  derive 
their  character  as  such  by  representation,  are,  nevertheless,  to 
take  per  capita  "  and  he  said  :  "  The  case  seelns  to  show  that 
the  word  '  equally,'  or  the  words  *  share  and  share  alike,* 
would  there  have  had  that  effect.  But  the  gift  in  this  case  is 
to  the  persons  and  their  heirs  as  tenants  in  comraron  and  these 
words  are  not  exclusively  applicable  to  equal  interests,  as  the 
words  ^  equally '  and  '  share  and  share  alike ; '  and  there  being 
nothing  in  the  will  to  show  a  contrary  intention,  I  think  that 
the  parties  *  *  *  must,  under  the  will,  take  by  virtue  of 
representation."  He  directed  the  distribution,  therefore,  to  be 
per  stirpes.  In  Dugdale  v.  Dugdale  (11  Beav.  402),  Lord 
Langdale  applied  the  per  capita  rule  in  the  division  of  a 
bequest ;  where  it  was  to  be  equally  divided  amongst  the  next 
of  kin  of  testator,  both  maternal  and  paternal,  as  should  be 
living  at  the  time  of  his  death.  When  that  event  happened, 
there  were  two  next  of  kin  ex-pa/rte  pa/tema  and  one  exparte 
matema. 

Unlike  most  cases,  in  which  the  question  would  arise,  we 
have  nothing  in  this  will  to  justify  us  in  refusing  to  follow  the 
direction  apparent  upon  the  face  of  the  clause  containing  the 
devise,  and,  for  the  reasons  stated,  we  hold  that  the  devise 
here  was  to  a  single  class,  consisting  of  all  those  individuals 
who,  at  the  time  of  the  death  of  testator's  widow,  would  ans- 
wer the  description  of  his  heirs  or  of  her  heirs,  and  that  all 
such  would  take  per  capita. 

The  judgment  appealed  from,  in  each  of  these  cases,  should 
be  affirmed  ;  with  costs  to  the  respondents. 

All  concur. 

Judgment  affirmed. 
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Charles  Ebls,  Respondent,  v.  Thb  American  Telephone 
AND  Telegkaph  Company,  Appellant. 

The  state  can  neither  itself  appropriate  to  its  own  special,  cocitinuous  and 
exclusive  use,  nor  can  it  authorize  a  corporation  to  so  appropriate,  any 
portion  of  a  rural  public  highway,  by  setting  up  poles  therein  for  the 
purpose  of  supporting  telegraph  or  telephone  wires. 

The  question  as  to  the  legality  of  such  a  use  Is  not  affected  by  the  fact 
that  the  legislature  by  statutory  enactments  has  manifested  its  belief  in 
the  existence  of  such  a  right,  or  by  the  fact  that  adjoining  owners  have 
generally  acquiesced  in  such  a  use. 

Where,  therefore,  a  telegraph  and  telephone  company,  organized  under 
the  laws  of  this  state  (Chap.  265,  Laws  of  1848,  as  amended  by  chap. 
471,  Laws  of  1858),  had,  without  the  consent  of  an  adjoining  owner,  vho 
owned  the  fee  of  a  highway,  and  without  having  acquired  the  right  by 
condemnation  proceedings,  erected  its  poles  in  the  highway  and  strung 
wires  thereon  for  the  purposes  of  its  business,  held,  that  such  a  use  of 
the  highway  was  unlawful;  and  that  an  action  of  ejectment  was  main- 
tainable against  it. 

Reported  below,  65  Hun,  516. 

(Argued  June  5,  1894;  decided  October  9,  1894.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  October  4,  1892,  which  aflSrmed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict  directed  by  the  court. 

This  was  an  action  of  ejectment. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Sherman  S,  Rogers  for  appellant.  The  maintenance  and 
operation  of  the  telephone  line  over  the  highway  is  a  legiti- 
mate and  proper  use  thereof  so  far  as  the  public  is  concerned. 
The  authority  so  to  use  it  was  conferred  by  legislative  act. 
(Laws  of  1848,  chap.  265  ;  3  R.  S.  2061 ;  Laws  of  1853,  chap. 
47 ;  3  R.  S.  2063 ;  Atty.^Gen,  v.  T.  Co.,  L.  R.  [6  Q.  B.  Div.] 
244 ;  C,  T.  Co,  v.  U.  E,  Ji.  Co,,  42  Fed.  Rep.  275 ;  Thomp- 
son on  Electricity,  101 ;  //.  Ji,  li,  li,  Co,  v.  W,  T,  ik  R,  Co,, 
135  N.  Y.  393,  405.)  The  maintenance  of  the  telephone  line 
did  not  impose  an  additional  servitude  upon  the  fee.  {Pierce 
V.  Drew,  136  Mass.  75,  79 ;   W.  TJ,  T.  Co,  v.  WilliaTns,  86 
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Va.  696  ;  J.  B.  Asm.  v.  B.  T.  Co.,  88  Mo.  258 ;  Witcher  v. 
//.  IF.  W.  Co.,  66  Hun,  619 ;  P.  W.  W.  Co.  v.  Btreh,  130 
N.  Y.  249 ;  BoUing  v.  Mayo^\  etc.,  3  Eand.  563 ;  Dtckeraan 
V.  Colgrove^  100  N.  J.  578.) 

MelmUe  Egleston  for  appellant.  The  erection  of  the 
defendant's  telephone  line  upon  the  highway  was  duly  author- 
ized by  law.  The  defendant  is  a  telegraph  company.  {Duke 
V.  C.  If.  J.  T.  Co.,  53  N.  J.  L.  341 ;  TeUphone  Cases,  126 
TJ.  S.  6 ;  Comm.  v.  P.  T.  Co.,  42  Leg.  Int.  180 ;  C.&P.  T. 
Co.  V.  B.  (&  0.  T.  Co.,  66  Md.  399 ;  W.  T.  Co.  v.  Oshkosh, 
62  Wis.  32;  C.  T.  <&  T.  Co.  v.  U.  E.  R.  Co.,  42  Fed.  Eep. 
273.)  The  legislature  may  authorize  the  erection  of  a  tele- 
graph or  telephone  line  on  a  highway  without  compensation 
to  the  owner  of  the  fee.  {Pierce  v.  Drew,  136  Majss.  75  ;  J. 
B.  Assn.  V.  B.  T.  Co.,  88  Mo.  258;  P.  T.  Co.  v.  W.  U.  T. 
Co.,  94  U.  S.  1 ;  Elliott  v.  F.  H.  &  W.  R.  R.  Co.,  32  Conn. 
581 ;  People  v.  Kerr,  27  N.  Y.  188 ;  ^¥ag^  v.  T.  U.  R.  R. 
Co.,  25  id.  526;  Story  v.  N.  T.  E.  R.  R.  Co.,  90  id.  148; 
Briggs  v.  II.  R.  R.  Co.,  79  Maine,  363  ;  Olindu  v.  Lathrop,  21 
Pick.  292 ;  Tv4}lcer  v.  Tower,  26  id.  109  ;  Cushing  v.  Boston^ 
122  Mass.  173 ;  Atty.-Gen.  v.  M.  R.  R.  Co.,  125  id.  515 ; 
Chapmcm  v.  A.  <&  S.  R.  R.  Co.,  10  Barb.  360.) 

John  M.  HuU  for  respondent.  Plaintiff's  title  extends  to 
the  center  of  the  highway.  {Oreer  v.  N.  Y.  C.  d:  H.  R.  R. 
R.  Co.,  37  Hun,  346 ;  Pen^in  v.  N.  Y.  C  &  II.  R.  R.  R. 
Co.,  36  N.  Y.  120 ;  Bissell  v.  N.  Y.  C.  <&  IL  R.  R.  li.  Co., 
23  id.  61 ;  Story  v.  N.  Y.  E.  R.  R.  Co.,  90  id.  122  ;  Tyler's 
Law  of  Boundaries,  chap.  9 ;  Gerard's  Title  to  Real  Estate 
[3d  ed.],  518;  Wager  v.  T.  TJ.  R.  R.  Co.,  25  N.  Y.  526; 
Sharp  V.  Spear,  4  Hill,  76.)  There  was  no  consent  or  acqui- 
escence on  the  part  of  the  plaintiff  such  as  to  estop  him  from 
maintaining  ejectment.  {Lux  v.  Haggin,  69  Cal.  266 ;  Bidr 
dU  Boggs  v.'  M.  Min.  Co.,  14  id.  279 ;  N.  Y.  R.  Co.  v. 
Rothe-ry,  107  id.  310 ;  Leonard  v.  Spencer,  108  id.  338-346 ; 
Viele  V.  Judsm,  82  id.  32-40 ;  T.  H.  R.  Co.  v.  Rudel,  89 
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Ind.  128 ;  Boyce  v.  Watroua^  73  N.  Y.  597  ;  Vaiidervoort  v. 
Gould,  36  id.  639 ;  Murdoch  v.  P.  P.  <&  C.  L  E.  JR.  Co.,  73 
id.  579.)  Placing  telegraph  and  telephone  poles  and  wires  in 
highways  is  an  additional  burden  upon  the  soil,  and  constitutes 
a  taking  which  requires  compensation  to  be  made  {Peek  v. 
Sfnithj  1  Conn.  130 ;  GoodtitU  v.  Acker,  1  Burr.  133 ;  Tyler'& 
Law  of  Boundaries,  chap.  9 ;  Knox  v.  Mayor,  etc.,  55  Barb. 
404;  Van  Brunt  v.  Tow7i  of  FUibush,  128  N.  Y.  50; 
Cook's  Highway  Laws  of  N.  Y. ;  Cooley  on  Const.  Lim.  559  ; 
Kane  v.  N.  Y.  K  R.  li.  Co.,  125  N.  Y.  164;  Board  of 
Trade  Tel.  Co.  v.  Barnett,  107  111.  507 ;  &mith  v.  C,  etc.y 
Tel  Co.,  2  Ohio,  259 ;  A.,  etc.,  T.  Co.  v.  C,  etc.,  R.  R.  Co., 
6  Biss.  158  ;  A.  T,  etc.,  Co.  v.  Pearce,  71  Md.  535 ;  W.  U. 
T  Co.  V.  WiUiavia,  86  Va.  696 ;  Willis  v.  R,  etc.,  Co.,  37 
Minn.  347 ;  M.,  etc.,  Co.  v.  C.  L.  Co.,  67  How.  Pr.  365 ; 
BlashfieU  v.  E.  S.  T.  <&  T.  Co.,  18  N.  Y.  Supp.  250 ;  C  <& 
P.  T.  Co.  V.  Mackimie,  21  Atl.  Eep.  690 ;  State  v.  C  N.  J. 
T.  Co.,  Id.  460 ;  Broonie  v.  N.  T.  <&  N.  J,  T.  Co.,  42  X.  J. 
Eq.  141 ;  Thompson  on  Law  of  Electricity,  §  18 ;  King  v. 
Ward,  4  Ad.  &  El.  384.) 

Peckham,  J.  The  sole  question  involved  upon  this  appeal 
is  the  extent  of  the  public  easement  in  a  rural  highway,  the 
fee  of  which  is  in  the  adjoining  owner.  The  plaintiff  herein 
is  the  owner  in  fee  subject  to  the  public  easement  of  the  prem-  . 
ises  in  question,  which  constitute  part  of  a  public  highway  in 
the  town  of  Alden  and  coTlnty  of  Erie,  in  this  state.  The 
defendant  occupies  a  portion  of  the  highway  with  its  poles 
upon  which  it  has  strung  its  wires  for  the  purpose  of  conduct- 
ing its  business  as  a  telephone  and  telegraph  company.  It  is 
incorporated  and  organized  under  the  laws  of  this  state  for 
the  incorporation  and  regulation  of  telegraph  companies. 
The  plaintiff  claims  that  the  defendant  has  no  right  to  occupy 
any  portion  of  the  public  highway  with  its  poles,  and  he  has, 
therefore,  commenced  this  action  of  ejectment  to  recover  the 
premises  described  in  the  complaint,  subject  to  the  public 
easement  therein  for  a  highway.     The  court  upon  the  trial 
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directed  a  verdict  for  the  plaintiff,  and  the  judgment  entered 
upon  it  having  been  affirmed  by  the  General  Term,  the  defend- 
ant has  appealed  here. 

The  defendant  admits  that  if  the  use  it  makes  of  the  high- 
way is  outside  the  scope  of  the  public  easement,  then  the  con- 
sent of  the  owner  of  the  soil  is  necessary,  or  compensation 
must  be  made  him  for  such  use. 

By  the  fifth  section  of  chapter  265  of  the  Laws  of  1848, 
providing  for  the  incorporation  and  regulation  of  telegraph 
companies,  as  amended  by  the  second  section  of  chap.  471  of 
the  Laws  of  1853,  it  is  provided  tliat  telegraph  corporations 
may  construct  their  lines  upon  any  of  the  public  roads,  streets 
or  highways  of  the  state,  provided  tlie  same  shall  not  be  so 
constructed  as  to  incommode  the  public  use  of  the  roads  or 
highways ;  and  they  are  also  authorized  to  construct  the  same 
upon  any  other  land,  subject  to  the  right  of  the  owner  to  full 
compensation  therefor.  It  has  been  held  that  a  telephone 
company  is,  within  the  provision  of  the  statute,  a  telegraph 
company.  {Telephone  Cases^  126  U.  S.  6  ;  Telephone  Co,  v. 
Turnpike  C%  135  N.  Y.  393,  404.)  The  defendant  does  not, 
however,  contend  that  the  statute  gives  any  right  to  these  com- 
panies to  make  use  of  the  highway  for  the  purpose  of  con- 
structing their  lines  tliereon  without  compensation  to  the 
owner  of  the  fee  of  the  highway,  unless  such  use  is  in  its 
nattire  a  part  of  the  public  easement  for  which  highways  are 
constructed. 

The  statute,  therefore,  does  not  aid  in  the  decision  of  this 
question,  but  it  is  cited  by  the  defendant  as  evidence  of  legis- 
lative belief  that  such  use  of  the  highway  was  legitimate  and 
within  the  purpose  for  which  highways  were  laid  out. 
Defendant  also  urges  that  some  weight  is  to  be  attached  to 
the  alleged  fact  that  this  use  of  the  highway  has  been  very 
generally  acquiesced  in  by  the  adjoining  owners  of  the  land 
and  that  such  acquiescence  is  quite  strong  evidence  that  the 
use  was  proper. 

The  question  is  one  plainly  of  law,  and  whatever  may  have 
hitherto  been  the  legislative   belief  or  the  opinion  of  the 
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adjoining  owners  as  to  the  propriety  of  this  use  of  a  rural 
public  highway,  it  must  be  decided  by  us  in  accordance  with 
our  own  view  as  to  what  the  law  is  upon  this  subject.  The 
length  of  time  which  any  particular  adjoining  owner  has 
acquiesced  in  this  use  of  a  highway,  the  circumstances  attend- 
ing upon  and  surrounding  that  acquiescence,  the  probable 
-considerations  operating  either  to  create  or  to  continue  it,  are 
all  alike  matters  upon  which  the  court  is  completely  ignorant, 
and  any  opinion  as  to  the  legality  of  the  use  founded  upon  an 
acquiescence  by  the  adjoining  owners  under  circumstances 
unknown  to  the  court,  must  in  its  very  nature  be  almost  if 
not  entirely  worthless.  The  argument  founded  upon  the 
legislative  belief  of  the  legality  of  such  use  has  also  very  little 
weight.  There  was  no  warranty  implied  from  the  passage  of 
the  statute  that  the  consent  of  the  state  alone  was  necessary. 
All  the  facts  were  known  to  all  the  parties,  and  whether,  in 
addition  to  the  consent  of  the  state,  that  of  the  adjoining 
owners  was  necessary,  was  a  matter  which  the  state  might 
well  leave  to  the  parties  interested  to  try  out  when  the  point 
arose.  The  question  has  never  been  covered  up  or  otherwise 
concealed,  and  at  the  most  it  can  only  be  urged  that  the  legis- 
lature was  of  the  opinion,  upon  this  purely  legal  question, 
that  the  consent  of  the  adjoining  owner  was  not  necessary. 
It  is  not  contended  that  if  it  had  held  the  other  opinion 
it  would  have  legislated  any  more  favorably  for  the  com- 
panies. If  such  consent  were  necessary  it  was  on  account 
of  the  constitutional  provision  that  private  property  should 
not  be  taken  for  public  use  without  due  compensation, 
and  this  provision  the  legislature  could  neither  alter  nor 
eflFace.  The  companies  cannot,  therefore,  be  legally  said 
to  have  suffered  anything  by  reason  of  this  legislative 
opinion,  and  they  are  not  on  that  account  in  any  position  to 
appeal  to  a  specially  favorable  construction  of  the  law  in  their 
behalf.  The  legislature  could  have  provided  that  in  all  future 
dedications  of  land  for  a  public  highway,  and  in  taking  land 
under  the  right  of  eminent  domam  for  that  use  thereafter,  the 
right  to  use  it  for  the  purpose  for  which  defendant  now  uses 
SioKELS— Vol.  XCVIII.        18 
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the  highway  in  question,  should  be  implied  in  such  dedication 
and  paid  for  when  taken.  That  would  have  no  effect  upon 
land  already  dedicated  or  taken  for  a  highway,  and  could  not 
aid  the  defendant.  An  alleged  practical  construction  of  the 
law  for  many  years  by  the  general  public  in  favor  of  the 
defendant's  contention,  cannot  be  the  foundation  upon  which, 
if  proved,  to  base  a  legal  claim  on  the  part  of  the  defendant, 
and  unless  it  can  show  that  its  use  of  the  highway  at  the  locus 
in  quo  is  within  the  limitation  of  the  public  easement,  it  can 
create  no  right  of  continuance  in  such  use  arising  from  a  gen- 
eral public  acquiescence  in  its  claim,  provided  the  plaintiff  or 
those  under  or  through  whom  he  claims  have  not  given 
expressly  or  by  implication  the  requisite  consent.  What  other 
parties  may  have  thought  or  what  action  they  may  have  taken 
upon  such  a  question,  and  with  regard  to  their  lands,  cannot  in 
any  manner  conclude  or  affect  the  plaintiff  when  he  chooses  to 
deny  the  existence  of  defendant's  right  to  use  land  of  whicli 
plaintiff  owns  the  fee,  subject  to  the  public  easement  therein 
for  a  public  highway.  We  agree  with  the  learned  counsel  for 
the  defendant  that  the  question  is  not  essentially  different  from 
that  which  would  arise  if  the  state  itself,  through  its  public 
officers,  by  virtue  of  an  act  of  the  legislature,  should  attempt 
to  operate  a  telegrapli  line  by  means  of  poles,  etc.,  placed  in  a 
public  highway  and  without  the  consent  of,  or  compensation 
made  to,  the  adjoining  owners  who  owned  the  fee  of  the  high- 
way subject  to  the  public  easement.  If  the  state  could  itself 
do  such  an  act  it  could  create  and  authorize  a  corporation  to 
do  it. 

We  think  neither  the  state  nor  its  corporation  can  appro- 
priate any  portion  of  the  public  highway  permanently  to  its 
own  special,  continuous  and  exclusive  use  by  setting  up  poles 
therein,  although  the  purpose  to  which  they  are  to  be  applied 
is  to  string  wires  thereon  and  thus  to  transmit  messages  for  all 
the  public  at  a  reasonable  compensation.  It  may  be  at  once 
admitted  that  the  purpose  is  a  public  one,  although  for  the 
private  gain  of  a  corporation,  but  the  Constitution  provides 
that  private  property  shall  not  be  taken  for  public  use  without 
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compensation  to  the  owner.  Where  laud  is  dedicated  or  taken 
for  a  public  highway,  the  question  is  what  are  the  uses  implied 
in  such  dedication  or  taking?  Primarily  there  can  be  no 
doubt  that  the  use  is  for  passage  over  the  highway.  The  title 
to  the  fee  of  the  highway  generally  remains  in  the  adjoining 
owner,  and  he  retains  the  ownersliip  of  the  land,  subject  only 
to  the  public  easement.  If  this  easement  do  not  include  the 
right  of  a  telegraph  company  to  permanently  appropriate  any 
portion  of  the  highway,  however  small  it  may  be,  to  its  own 
special,  continuous  and  exclusive  use,  then  the  defendant 
herein  has  no  defense  to  the  plaintiff's  claim.  Although  the 
purpose  of  a  public  highway  is  for  the  passage  of  the  public, 
it  may  be  conceded  that  the  land  forming  such  highway  was 
not  taken  for  the  purpose  of  enabling  the  public  to  pass  over 
it  only  in  the  then  known  vehicles,  or  for  using  it  in  the  then 
known  methods  for  the  conveyance  of  property  or  the  trans- 
mission of  intelligence.  Still  the  primary  law  of  the  highway 
is  motion,  and  whatever  vehicles  are  used,  or  whatever  method 
of  transmission  of  intelligence  is  adopted,  the  vehicle  must 
move  and  the  intelligence  be  transmitted  by  some  moving 
body  which  must  pass  along  the  highway,  either  on  or  over, 
or  perhaps  under  it,  but  it  cannot  permanently  appropriate 
any  part  of  it. 

In  the  case  at  bar  the  fee  in  the  highway  at  the  point  in 
controversy  is  in  the  plaintiif,  but  I  do  not  regard  that  fact  as 
controlling  upon  the  question  of  the  proper  use  of  the  high- 
way. Of  course  the  plaintiff  could  not  recover  in  this  form 
of  action  unless  he  owned  the  fee  in  the  highway  at  this  par- 
ticular point,  but  I  do  not  think  the  proper  use  of  the  high- 
way depends  upon  the  question  as  to  who  owns  the  fee  thereof. 
I  think  that  the  rights  of  the  public  in  and  to  the  highway 
remain  the  same  wherever  the  fee  thereof  may  be  placed.  (2^ 
Dill,  on  Munic.  Corp.  698a,  etc.)  As  the  fee  in  this  case  is 
in  the  plaintiff,  the  discussion  of  the  question  must  be  had 
with  reference  to  that  fact.  Where  one  owns  to  the  center  of 
a  street  in  a  city,  it  has  be(ni  held  that  the  laying  of  the  rails 
for  a  horse  railroad  imposed  an  additional  burden  upon  the 
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land  forming  the  street,  for  which  the  owner  was  entitled  to 
•compensation.  {Craig  v.  Railroad  Co.^  39  N.  T.  404.) 
Although  relief  was  denied  a  plaintiflP  who  did  not  own  the 
fee,  and  who  desired  to  enjoin  the  use  of  the  street  bj  a  horse 
railroad  company,  it  was  denied  upon  the  ground  that  there 
was  no  taking  of  the  property  of  the  plaintiff  by  the  com- 
pany, and  that  being  authorized  by  the  legislature  the  plain- 
tiff could  not  complain.  {Kdlinger  v.  Railroad  Co.^  50  N. 
Y.  206.)  The  plaintiff  sought  in  that  action  to  recover  dam- 
ages for  inconvenience  of  access  to  his  adjoining  lands.  In 
the  Craig  case  (supra)  the  case  was  decided  upon  the  idea  that 
there  was  an  exclusive  occupation  of  the  street  which 
amounted  to  an  additional  burden  upon  the  land.  The  cases 
upon  the  subject  of  railroads  in  streets  are  cited  and  com- 
mented upon  in  Fohes  v.  Railroad  Co,  (121 N.  T.  505);  Kane 
V.  Railroad  Co.  (126  id.  164),  and  Reining  v.  Railroad  Co, 
(128  id.  157),  and  they  show  that  the  primary  or  fundamental 
idea  of  a  highway  is  that  it  is  a  place  for  uninterinipted  pas- 
sage by  men,  animals  or  vehicles,  and  a  place  by  which  to 
afford  light,  air  and  access  to  the  property  of  abutting  owners, 
who,  in  this  respect,  enjoy  a  greater  interest  in  the  street  than 
the  general  public,  even  though  tli'eir  title  to  the  land  stops 
with  the  exterior  line  of"  the  street.  It  is  not  a  place  which 
can  be  permanently  and  exclusively  appropriated  to  the  use 
of  any  person  or  corporation,  no  matter  what  the  business  or 
object  of  the  latter  might  be.  It  was  because  the  highway  was 
permanently,  and,  to  some  extent,  exclusively  appropriated 
by  the  elevated  railroads  that  it  was  held  their  erection, 
without  the  consent  of  the  abutting  owners,  was  illegal. 
{Story  V.  Railroad  Co,,  90  N.  T.  122.) 

We  cannot  agree  that  this  permanent  appropriation  and 
exclusive  possession  of  a  small  portion  of  the  highway  can  prop- 
erly be  regarded  as  any  newly  discovered  method  of  exercising 
the  old  public  easement,  for  the  very  reason  that  this  so-called 
new  method  is  a  permanent,  continuous  and  exclusive  use 
and  possession  of  some  part  of  the  public  highway  itself,  and, 
therefore,  cannot  be  simply  a  new  method  of  exercising  such 
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old  public  easement.  It  is  a  totally  distinct  and  different  kind 
of  use  from  any  heretofore  known.  It  is  not  a  mere  differ- 
ence in  the  kind  of  vehicle,  or  in  their  number  or  capacity,  or 
in  the  manner,  method  or  means  of  locomotion.  All  these 
might  be  varied,  increased  as  to  number,  capacity  or  form, 
altered  as  to  means  or  rapidity  of  locomotion,  or  transformed 
in  their  nature  and  character,  and  still  the  use  of  the  highway 
might  be  substantially  the  same,  a  highway  for  passage  and 
motion  of  some  sort.  Here,  however,  in  the  use  of  the  high- 
way by  the  defendant  is  the  fact  of  permanent  and  exclusive 
appropriation  and  possession,  a  fact  which  is,  as  it  seems  to  us, 
wholly  at  war  with  that  of  the  legitimate  public  easement  in 
a  highway.  The  following  are  some  of  the  many  authorities 
which  hold  that  the  easement  is  one  of  passage  only :  Good- 
tide  \.  Alker  (1  Burr.  133);  Preat  Soo.  of  Waterloo  v.  Bail- 
road  Co.  (3  Hill,  557),  and  cases  cited ;  Van  Brunt  v.  Tovm 
of  Flathush  (128  N.  Y.  60,  55).  Defendant  argues  that  the 
case  in  3  Hill  {8upra\  while  announcing  the  principle  above 
stated,  yet  did  not,  in  fact,  involve  the  question  and  is  not 
authority  to  be  regarded,  while  the  cases  cited  in  the  opinion 
in  that  case  the  defendant  claims  do  not  really  support  the 
principle. 

"We  think  the  case  in  Hill  correctly  states  the  law  upon  the 
subject,  and  that  case  has  been  very  frequently  cited  with 
approval  by  this  court  to  sustain  the  above  proposition,  and 
among  the  cases  where  such  citations  are  to  be  found  is  that  of 
Mloomjield,  etc.,  Co.  v.  Calkins  (62  N.  Y.  386). 

That  case  is,  as  we  think,  substantially  decisive  of  this  one. 
It  was  there  decided  that  plaintiff  had  no  right  to  lay  its  gas 
pipes  in  a  country  highway  without  the  consent  of,  or  com- 
pensation to,  the  owner  of  the  fee.  It  was  also  reiterated  that 
the  right  of  the  public  was  a  mere  right  of  passage  and  the 
fee  of  the  land  remained  in  the  owner  for  all  other  purposes. 
As  to  whether  there  is  a  different  or  more  comprehensive 
right  in  regard  to  streets  in  cities,  the  case  does  not  decide,, 
although  it  is  intimated  the  right  may  be  greater  there  thaa 
in  a  purely  country  highway. 
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While  concurring  in  the  view  that  the  easement  in  a  public 
street  in  a  city  or  village  may  well  be  greater  as  the  actual 
necessities  of  the  case  are  greater  for  sewers  and  gas  and  water 
pipes,  yet  in  this  caiie,  as  we  have  to  deal  only  with  the  ease- 
ment in  a  purely  country  highway,  it  is  not  important  to  dis- 
cuss how  the  easement  became  greater  in  the  one  case  than  in 
the  other,  or  as  to  the  time  when  the  right  to  the  enlarged 
use  of  the  highway  or  street  attaches,  or  the  method  or  means 
by  which  the  right  to  such  enlarged  use  was  attained. 
Density  of  population  creates  public  necessities  for  water, 
light,  drainage  and  other  conveniences  which  do  not  exist  in 
purely  rural  districts  and  along  a  purely  rural  highway.  Yet 
the  same  land  might  alter  from  a  country  highway  to  a  city 
street,  and  it  might  be  determined  that  there  was  an  implied 
dedication  of  the  country  highway  at  the  time  the  land  was 
taken  to  the  uses  which  the  future  village  or  city  street  might 
require.  We  do  not  decide  as  to  that  matter,  nor  do  we 
intimate  that  the  defendant  would  or  would  not  have  the  right 
to  place  its  poles  in  the  city  street  without  compensation  to 
the  owner,  if  he  owned  to  the  center  of  the  street. 

The  argument  is  pressed  upon  us  that  the  question  to  be 
•decided  in  this  case  is  new  and  that  it  ought  to  be  decided 
with  reference  to  the  wants  and  customs  of  the  advancing 
civilization  which  it  is  alleged  is  doing  so  much  to  render 
life  nxore  comfortable,  attractive  and  beautiful.  Courts  are 
frequently  addressed  with  such  arguments,  which  are  quite  forc- 
ible, and  they  have  in  this  case  beerj  very  eloquently,  plausibly 
and  aptly  advanced.  The  answer  to  be  made  is  that,  although 
this  particular  phase  of  the  question,  strictly  speaking,  may 
itself  be  new,  yet  the  principle  which  governs  our  decision  is 
as  old  almost  as  the  common  law  itself ;  and  in  deciding  this 
appeal  favorably  to  the  defendant  herein,  we  should  be  over- 
turning and  making  nothing  of  cases  which  have  been  regarded 
as  the  law  for  generations  past.  A  majority  of  the  states, 
whose  courts  have  considered  the  question,  have  decided  it  in 
accordance  with  our  own  views.  The  cases  are  collected  in  the 
brief  of  the  learned  counsel  for  the  respondent  herein.     Let 


1894.]  Beardsley  v.  Cook.  143 

1^.  Y.  Rep.]  Statement  of  case. 

the  defendant  pay  the  owners  for  the  value  of  the  use  it  ■ 
makes  of  the  land  outside  and  beyond  the  public  easement  in 
tlie  highway,  and  the  necessity  of  the  broader  decision  is  done 
away  with.  It  has  the  power  to  take  the  land  upon  making 
i^ompensation,  and  hence  the  refusal  of  an  owner  will  not  stop 
the  proposed  undertaking.  The  amount  of  the  compensation 
is  not  now  the  question,  but  that,  in  many  cases,  it  can  be  any- 
thing more  than  merely  nominal  would  seem  to  be  a  proposi- 
tion which  would  not  require  great  elaboration  of  argument  to 
make  plain.  The  use  would  frequently  be  but  a  technical 
encroachment  upon  the  rights  of  the  adjoining  owner,  and 
there  would  be  but  little  fear  that  anything  more  than  nominal 
damages  would  be  allowed.  This  cannot,  however,  alter  the 
legal  rights  of  the  parties,  and,  in  regard  to  them,  we  think 
the  courts  below  have  decided  correctly,  and  the  judgment 
appealed  from  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 
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Defendant  and  D.  &  F.  entered  into  a  contract  by  which  the  latter  agreed       157  828 

to  famish  all  the  material  and  labor  required  in  the  erection  of  two       157   881 

houses  for  the  former;  the  agreed  compensation  to  be  paid  in  instal-    ,  143    148 

ments,  the  last  instalment  to  be  paid  when  the  work  was  completed.    \J^^l_J^^ 

Plaintiff  contracted  with  D.  &  F.  to  furnish  a  portion  of  the  material 

required.     After  said  parties  had  entered  upon.the  performance  of  their 

respective  contracts,  D.  &  F.  gave  to  plaintiff  a  written  order  request* 

ing  defendant  to  retain  and  pay  to  plaintiff  from  the  last  payment  to 

be  made  ,to  them  under  their  contract  with  defendant,  the  sum  of 

$1,175.    This  order  defendant  accepted.    In  an  action  to  recover  the 

amount  thereof  it  appeared  that  D.  &  F.  failed  to  perform  their  contract. 

JStld,  that  defendant's  acceptance  contemplated  a  performance  of  their 

contract  by  D.  &  F.  so  as  to  entitle  them  to  the  last  payment,  and 

defendant's  obligation  to  plaintiff  was  that  in  case  of  such  performance 

he  would  retain  from  such  payment  sufficient  to  pay  plaintiff  the 

amount  specified. 

3y  the  terms  of  the  contract  the  payments  were  to  be  made  upon  certificate 

of  the  architect  of  performance.    It  also  contained  a  provision  that  in 
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case  D.  &  F.  failed  to  perform,  defendant  might  complete  the  work  nnd 
deduct  the  expense  of  completion  from  any  balance  unpaid  upon  the 
contract.  Defendant  did  complete  the  houses  under  this  provision,  but 
the  amount  expended  by  him  in  so  doing  was  not  found,  the  trial  court 
refusing  to  make  a  finding  on  that  subject,  it  holding  that  the  builders 
had  performed.  Held,  that  defendant,  when  he  elected  to  complete  the 
contract  instead  of  insisting  upon  performance  by  the  builders,  became 
liable  to  pay  to  plaintiff  any  part  of  the  last  payment  which  remained 
in  his  hands  after  deducting  the  expenses  of  completion;  that  the  archi- 
tect's certificate  was  not  necessary,  and  that  as  to  such  remainder  the 
acceptance  of  the  order  operated  as  an  equitable  assignment  thereof, 
which  could  not  be  affected  by  payments  to  the  builders  in  advance  of 
the  work  or  a  mechanic's  lien  subsequently  filed  ;  but  that  plaintiff  was 
bound  to  show  an  amount  still  remaining  in  defendant's  hands  over  and 
above  what  he  had  expended,  which  was  applicable  to  the  payment  of 
the  order,  and  in  the  absence  of  such  proof  was  not  entitled  to  recover. 
Beardsley  v.  Cook  (67  Hun,  101),  reversed. 

(Argued  June  13,  18»4;  decided  October  9,  1894.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an 
order  made  February  13,  1893,  wliich  affirmed  a  judgment  in 
favor  of  plaintiff,  entered  upon  a  decifiion  of  the  court  on  trial 
at  Special  Term. 

This  action  was  brought  upon  the  following  order : 

"  Mr.  Geobge  H.  Cook, 

"No.  50  Broadway,  N.  Y.  City: 
"  Retain  and  pay  to  Charles  Beardsley  of  Poughkeepsie,  N. 
Y.,  from  the  last  payment  to  be  made  by  you  to  us  on  account 
of  our  contract  for  building  houses  in  Dean  street,  Brooklyn, 
the  sum  of  eleven  hundred  and  seventy-five  ($1,175)  dollars,, 
according  to  the  terms  of  our  contract  with  Mr.  Beardsley. 

"  DAVIS  &  FAY. 
"Dated  New  Yobk,  Decemh^  11,  1890." 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

John  H.  Clapp  for  appellant.  The  denial  of  the  motion 
to  dismiss  the  complaint,  made  at  the  end  of  the  plaintiff's 
case,  was  error,  and  the  exception  thereto  well  taken,  for  the 
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reason  that  before  the  plaintiff  could  recover  he  was  compelled 
to  show  that  the  last  payment  to  be  made  on  account  of  the 
contract  was  due  and  payable,  as  the  order  sued  upon  was 
payable  out  of  the  last  payment.  {Quinn  v.  Aldrich^  70 
Hun,  205.)  The  finding  of  the  General  Term,  that  the  order 
when  it  was  given  operated  as  an  assignment  of  any  fund  due 
the  drawer  at  that  time,  and  also  to  assign  any  funds  as  fast 
as  they  became  due  was  erroneous.  {Quinn  v.  Aldrich^  70 
Hun,  205.)  The  plaintiff  could  not  recover  unless  Davis  &  Fay, 
the  original  contractors  from  whom  he  received  the  order,  were 
entitled  to  recover.  Before  Davis  &  Fay  could  recover  they 
were  bound  to  prove  that  they  had  obtained  the  arcliitect's 
certificate,  or  that  it  was  unreasonably  withheld.  (Smith  v. 
Brady^  17  N.  Y.  103 ;  Glacius  v.  Black,  50  id.  148 ;  NoUn 
v.  Whitney,  88  id.  648 ;  Bymn  v.  Low,  109  id.  291  ;  Sweet 
v.  M<ynriaon,  116  id.  19;  ^Yright  v.  liexvsem,  133  id.  298; 
Weeks  v.  O'Brien,  141  id.  99.)  Before  the  plaintiff  could 
recover  it  was  incumbent  upon  him  to  prove,  and  the  trial 
court  would  have  to  find,  that  the  condition  precedent  was 
performed  and  that  the  last  payment  had  become  due  to  the 
contractors.     {Crane  v.  Knuhel,  61  N.  Y.  645.) 

Henry  Bacon  for  respondent.  The  defendant  having 
elected  not  to  claim  a  forfeiture  of  his  contract  with  Davis  & 
Fay,  but  having  completed  the  buildings  under  their  con- 
tract, at  their  risk,  plaintiff,  as  assignee  of  Davis  &  Fay,  is 
entitled  to  recover  whatever  balance  remains  of  the  final  pay- 
ment after  deducting  the  expenditures  made  by  the  plaintiff 
after  he  took  charge  of  the  work  and  in  completing  the  build- 
ings.    {Murphy  V.  Bxickman,  ^^  N.  Y.  297;    VanClief  \. 

Van  Vechten,  130  id.  571 ;  Ogdeji  v.  Alexander,  140  id.  356.) 
The  defendant  having  elected  to  proceed  and  complete  the 
buildings  under  the  contract,  the  arcliitect's  certificate  was  not 
required  in  order  to  entitle  plaintiff  to  recover.  {KingsUy  v. 
Brooklyn,  78  JS".  Y.  200;  Crouch  v.  Outmann,  134  id.  45; 

Weeks  v.  O'Brien,  141  id.  199.)  The  defendant  having 
accepted  the  draft,  and  it  having  been  given  for  value,  it 
SiOKELs— Vol.  XCVIII.         19 
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operated  as  aii  assignment  of  so  much  of  the  moneys  due  or 
to  become  duo  to  Davis  &  Fay  under  their  contract.  After 
the  delivery  of  the  draft  and  acceptance  by  the  defendant,  he 
could  not  appropriate  any  moneys  coming  due  to  Davis  & 
Fay  on  the  final  payment  under  their  contract  to  any  other 
purpose  than  the  payment  of  that  draft.  {Loury  v.  JStewarty 
:25  N.  Y.  239;  Jiisley  v.  Smith,  64  id.  57.6;  Gibson  v. 
Xenaney  94  id.  183  ;  Stevens  v.  Ogden,  130  id.  182  ;  Kingsley 
V.  Brooklyn,  78  id.  200 ;  BriU  v.  Tuttle,  81  id.  454.)  The 
mechanics'  liens  filed  f onn  no  defense  against  the  plaintiflPs 
claim  because  the  defendant  cannot  be  compelled  to  pay  any 
more  than  is  called  for  by  his  contract  with  Davis  &  Fay. 
{Lauerx.  Dunn,  115  N.  Y.  405;  Stevens  \.  Ogden,  130  id. 
182  ;  Crouch  v.  Gutmann,  134  id.  45.)  Complete  performance 
of  their  contract  by  Davis  and  Fay  was  waived,  and  the  build- 
ing completed  for  them  by  the  defendant.  {Nolan  v.  WhU- 
ney,  88  K  Y.  648 ;  Flaherty  v.  Miner,  123  id.  382 ;  Crouch 
V.  Gutmann,  134  id.  45-54.) 

O'Brien,  J.  About  the  first  of  August,  1890,  the  defend- 
ant entered  into  a  written  agreement  with  the  firm  of  Davis 
&  Fay,  builders,  whereby  they  agreed  to  furnish  all  the 
materials  and  labor  in  the  erection  of  two  houses  for  the 
defendant,  to  be  completed  on  or  before  January  1,  1891,  for 
the  sum  of  $6,381,  to  be  paid  in  installments  as  the  work  pro- 
gressed and  reached  certain  stages,  the  la^t  payment,  amount- 
ing to  the  sum  of  $2,181,  to  be  paid  when  the  houses  were 
completed. 

About  a  Uionth  afterwards  the  plaintifiE  contracted,  in  writ- 
ing, with  Davis  &  Fay  to  furnish  for  these  houses  all  the  nec- 
essary interior  and  exterior  trim,  including  doors,  sash, 
bUnds,  wainscot,  complete,  except  the  Venetian  bUnds ;  the 
window  frames  and  stairs  to  be  all  cleaned  and  prepared  for 
"finish  in  the  natural  wood,  for  the  sum  of  $1,175,  to  be  paid 
as  follows :  $150  when  sash  delivered,  $200  when  the  stand- 
ing  trim  was  on,  $400  when  the  doors  were  hung,  and  $436 
when   the   houses  were  completed.     The  builders  entered 
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upon  the  performance  of  their  contract  with  the  defendant, 
and  the  plaintiff  on  the  performance  of  his  contract  with  them, 
and  on  the  11th  of  December.  1890,  a  considerable  part  of 
the  work  had  been  done,  when  the  plaintiff  procured  from 
the  builders  a  written  order  upon  the  defendant,  signed  by 
them,  and  addressed  to  him,  in  whicli  they  requested  the  • 
defendant  to  retain  and  pay  to  the  plaintiff,  from  the  last  pay- 
ment to  be  made  to  them  under  their  contract,  the  sum  of 
$1,175,  according  to  the  terms  of  their  contract  with  the 
plaintiff.  The  defendant  wrote  across  the  face  of  this  order 
his  acceptance  of  the  same.  This  action  was  brought  upon 
the  defendant's  contract  with  the  plaintiff  as  evidenced  by  his 
acceptance  of  the  order,  and  the  plaintiff  has  recovered.  The 
defendant's  obligation  to  the  plaintiff,  as  expressed  in  the 
acceptance,  was  that  he  would  retain  in  his  hands  from  the 
last  payment  due  upon  his  contract  with  the  builders,  suffi- 
cient to  pay  the  plaintiff.  The  arrangement  contemplated  that 
the  builders  would  perform  their  contract  with  the  defendant, 
and  thereby  become  entitled  to  the  last  payment,  and  that  the 
plaintiff  would  perform  his  agreement  with  the  builders,  and 
thus  entitle  himself  to  call  upon  them  to  pay  as  they  had 
agreed,  and  upon  the  defendant  to  discharge  the  obligation 
assumed  by  his  acceptance.  The  difficulty  in  this  case  arises 
from  the  fact  that  the  builders  did  not  perform  their  contract 
with  the  defendant,  nor  did  the  plaintiff  fully  perform  his 
contract  with  the  builders,  though  perhaps  the  latter  fact  is 
not  important  except  so  far  as  it  beara  on  the  question  of  tlie 
amount  which  remained  in  the  defendant's  hands  applicable  to 
tlie  last  payment.  The  record  discloses  a  state  of  facts  not 
within  the  contemplation  of  the  parties  when  the  order  which 
the  plaintiff  is  seeking  to  enforce  was  accepted  by  the  defend- 
ant. Some  of  these  facts  appear  in  the  findings  of  the  court ; 
others  are  to  be  gathered  from  the  undisputed  testimony, 
though  the  learned  trial  judge  refused  to  find  them  at  the 
request  of  the  defendant.  By  the  terms  of  the  contract 
between  the  defendant  and  the  builders,  the  payments  were  to 
be  made  upon  the  certificate  of  the  architect  that  performance 
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had  been  made  to  entitle  the  contractor  to  the  particular  pay- 
ment. No  such  certificate  was  ever  furnished,  and  there  is- 
no  finding  in  the  case  that  it  was  waived,  or  unnecessarily  or 
improperly  withheld.  {Wright  v.  Heiisens,  ISS  N.  T.  298; 
Weeks  V.  O'Brien,  141  id  199.) 

The  builders  never  performed  the  contract  and  never  com- 
pleted the  houses.  It  may  be  that  there  was  a  sufficient 
excuse  for  non-performance,  but  there  is  no  finding  on  the 
subject  and  it  is  not  apparent  from  the  proofs.  There  was  a 
clause  in  the  building  contract  to  the  eflEect  that  in  case  they 
failed  to  complete  the  houses  and  furnish  the  necessary  mate- 
rials and  labor  for  that  purpose,  then  the  defendant  might  do 
it  and  deduct  the  expense  of  completion  from  any  sums  unpaid 
upon  the  contract.  The  defendant  did  complete  the  houses 
under  this  provision  of  the  contract ;  whether  with  or  without 
the  consent  of  the  builders  is  not  now  very  material.  But 
the  learned  trial  judge  refused  to  find  that  the  builders  failed 
to  perform  their  contract,  and  the  amount  expended  by  the 
defendant  in  completing  the  houses,  which  was  a  most  import- 
ant element  in  ascertaining  what  portion,  if  any,  of  the  last 
payment,  from  which  the  order  in  suit  was  to  be  paid,  ever 
became  due  to  the  contractors  'has  not  been  found,  though 
requests  to  that  effect  were  made  by  the  defendant,  and  proof 
had  been  given  on  that  subject.  We  agree  with  the  learned 
counsel  for  the  plaintiff  that  the  mere  fact  that  the  defendant 
completed  the  houses  and  the  builders  did  not,  does  not  neces- 
sarily affect  the  right  of  recovery  upon  the  order.  The 
defendant  elected  to  complete  the  performance  of  the  con- 
tract himself  instead  of  insisting  upon  performance  by  the 
builders,  and,  therefore,  any  part  of  the  contract  price  or  of 
the  last  payment  that  remains  in  his  hands,  after  deducting 
the  expenses  of  completing  the  houses,  is  applicable  to  the 
payment  of  the  plaintiff's  claim,  and  under  such  circum- 
stances the  certificate  of  the  architect  would  not  be  necessary 
to  enable  the  builders  or  the  plaintiff  to  recover  the  balance 
remaining  in  the  defendant's  hands.  But  the  difiiculty  is 
that  the  learned  trial  judge  apparently  refused  to  go  into  these 
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questions,  or  to  find  what  the  balance  actually  was,  and  it  is 
not  the  province  of  an  appellate  court  to  attempt  to  spell  out 
the  facts  from  conflicting  evidence.  The  learned -counsel  for 
the  plaintiff  suggests  that  the  last  payment,  from  which  the 
order  in  question  was  to  be  satisfied,  had  been  depleted  by  the 
defendant  by  payments  made  to  the  builders  in  advance,  after 
the  acceptance  of  the  order,  and  hence  sucli  payments  should 
not  be  considered  in  determining  the  amount  remaining  in  the 
defendant's  liands  applicable  to  the  payment  of  the  claim. 
But  there  is  no  finding  that  such  payments  were  made  as  mat- 
ter of  fact,  and  the  counsel's  jK)sition  in  this  respect  is  based 
upon  inferences  and  arguments  drawn  from  testimony  quite 
uncertain  and  inconclusive.  It  is  quite  clear  that  this  point 
was  not  brought  to  the  attention  of  the  trial  court,  nor  devel- 
oped at  the  trial  in  such  a  way  as  to  render  it  available  upon 
this  appeal.  It  is  not  claimed  that  the  plaintiff  ever  actually 
performed  his  contract  with  the  builders  by  furnishing  all  the 
work  and  material  embraced  in  it.  Tlie  testimony  is  quite 
clear  that  he  did  not,  and  the  fact  is  fairly  to  be  implied  from 
the  findings.  He  did,  however,  furnish  material  for  which 
he  was  never  paid,  amounting  to  a  sum  equal  lo  tlie  recov 
ery  in  this  case.  It  also  appears  that  the  builders  or  the 
defendant  himself,  after  he  had  assumed  the  j>erformance 
of  the  contract,  were  obliged  to  procure  and  pay  for  material 
which  the  plaintiff  had  contracted  to  funiislt.  What  this 
amounted  to  is  not  found,  and  it  is  quite  difiicult  to  ascertain 
from  the  evidence. 

The  trial  court  has  found  in  substance  that  perfonnance  on 
the  part  of  the  plaintiff  was  waived  by  the  defendant,  but  there 
is  no  evidence  in  the  case  to  warrant  this  conclusion.  On  the 
contrary,  the  ;testimony  of  the  builders,  whicli  is  not  contra- 
dicted, is  to  the  effect  that  they  called  upon  him  from  time  to 
time  to  furnish  articles  embraced  in  the  contract,  and  that  he 
failed  to  do  so.  But  whether  plaintiff's  performance  was 
entire  or  partial  he  could  recover  nothing  more  than  the  bal- 
ance of  the  last  payment  remaining  in  defendant's  hands. 
The  testimony  found  in  the  record  is,  upon  many  material 
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points,  exceedingly  indistinct,  and  the  actual  facts  are  involved 
in  much  uncertainty  and  confusion.  The  findings  are  so  gen- 
eral that  none  of  the  difficulties  suggested  have  been  elimin* 
ated  from  the  case  in  the  argument  of  this  appeal.  It  is  easy 
to  see  that  the  case  was  not  tried  upon  any  well-defined  theory, 
and  that  the  decision  apparently  proceeded  upon  the  assumed 
equitable  ground  that  as  the  plaintiff  had  furnished  material 
that  went  into  the  houses,  to  the  amount  at  least  of  one  thousand 
dollars,  for  which  he  had  not  been  paid,  that  the  defendant 
was  responsible  for  the  same.  The  plaintiff  was  bound  to  show 
that  an  amount  or  portion  of  the  contract  price,  which  the 
defendant  had  stipulated  to  pay  for  the  erection  of  the  houses 
equal  to  his  claim  or  to  the  recovery,  still  remained  in  his  hands 
over  and  above  what  he  had  expended  to  complete  them,  and 
which  was  applicable  to  the  payment  of  the  order.  The  accept- 
ance of  the  order  by  the  defendant  operated  as  an  equitable 
assignment  of  so  much  of  the  last  payment  to  the  plaintiff, 
and  the  plaintiff's  right  could  not  be  affected  by  payments 
made  by  the  defendant  in  advance  of  the  work  or  by  the  liens 
of  mechanics  or  materialmen  filed  subsequent  to  the  assign- 
ment. {Lau^r  V.  Du7m,  115  N.  Y.  405 ;  M(^Corhi8  y,  Ilerr- 
mauy  117  id.  297;  Stevens  v.  Ogden^  130  id.  182;  Crouch  v. 
Gutniann^  134  id.  45.) 

But  unless  that  payment  became  due  and  payable  by  the 
defendant  the  plaintiff  could  not,  under  the  circumstances  dis- 
closed by  the  record,  recover  upon  the  order  as  an  absolute 
and  unconditional  promise.  The  plaintiff's  right  to  recover 
the  payment,  or  that  part  of  it  assigned  to  him  by  the  order, 
was  contingent  upon  performance  of  the  contract  so  as  to  render 
the  last  installment  or  at  least  some  part  of  it  due  and  payable. 
The  contract  was  not  performed  by  the  builders,  but  by  the 
defendant  himself,  w*ho  was  obliged  to  complete  the  houses. 
The  assignment  to  the  plaintiff  was  subject  to  any  deduction 
which  the  defendant  had  a  right  to  make  from  the  payment  on 
account  of  the  reasonable  and  fair  expense  to  him  in  complet- 
ing the  houses.  He  could  claim  payment  of  the  order  only 
from  the  ])alance,  and  what  that  was  has  not  been  found,  and 
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the  testimony  on  this  point  is  of  such  a  character  tliat  at  least 
different  views  may  be  entertained  as  to  the  amount,  if  any- 
thing, remaining  in  his  hands.  If  the  defendant  did  not 
retain  the  last  payment  as  he  agreed  to  do  by  his  acceptance 
of  the  order,  but  paid  it  out  to  the  builders  in  advance  of  the 
time  when  by  the  terms  of  the  contract  it  became  payable,  or 
permitted  it  to  be  depleted  or  absorbed  in  some  .other  way  in 
violation  of  his  obligations  to  the  plaintiff,  he  would  then  be 
liable  to  made  his  acceptance  good.  There  is  no  distinct  find- 
ing on  this  subject.  For  these  reasons  we  think  tliere  should 
be  a  new  trial. 

The  judgment,  therefore,  should  be  reversed  and  a  new 
trial  granted,  costs  to  abide  the  event. 

All  concur,  except  Andrews,  Ch.  J.,  not  sitting. 

Judgment  reversed. 


Thomas  Harvey,  Appellant,  v,  Giles  S.  Brisbin  et  al.. 
Respondents. 

FbuntijETs  complaint  aUeged  in  substance  these  facts:  B.  died  leaving  a 
will  by  which  she  directed  her  executors  to  sell  her  real  estate  when  it 
seemed  to  them  best,  and  liold  the  procee<ls  in  trust  to  pay  over  the 
income  to  her  daughters  M.  and  F.  during  their  lives,  and  upon  the 
death  of  either,  the  principal  of  her  share  to  go  to  her  children.  M. 
died  leaving  three  children.  At  that  time  the  power  of  sale  had  not 
been  executed.  Her  children  executed  a  conveyance  to  G.,  their  father, 
for  life,  of  "so  much  of  the  interest  and  income  mentioned  and  provided 
for"  in  said  will  "as  would  come  and  accrue  to  said  children  under  and 
by  virtue  of  the  provisions  contained  in  said  will."  The  interest  of  G. 
in  said  land  was  subsequently  sold  on  execution  against  him.  There- 
after the  remaining  executor,  one  of  them  having  been  removed, 
sold  and  conveyed  the  land  and  received  the  proceeds.  The  purchaser 
at  the  execution  sale  conveyed  to  plaintiff  all  his  interest  in  the  real 
estate,  the  income  and  the  proceeds  of  the  sale  thereof.  The  plaintiff 
asked  equitable  relief.  Held,  that  the  complaint  failed  to  state  a  cause 
of  action;  that  said  conveyance  to  G.  did  not  purport  to  convey  any 
Interest  in  the  land,  but  at  most  only  an  interest  in  the  trust  fund  after 
the  land  had  been  converted  into  money,  and  if  G.  took  an  interest 
under  it,  it  was  simply  a  possible  equity  in  the  tnist  fund,  and  so  he 
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had  no  legal  title  to  which  the  lien  of  the  Judgment  against  him  could 
attach,  and  the  execution  sale  passed  nothing  to  the  purchasel';  that  the 
complaint  was  insufficient  to  reach  any  such  equitable  interest,  as  equi- 
table assets  only  can  be  reached  after  the  remedy  by  law  is  exhausted, 
the  evidence  of  which  is  the  return  of  an  execution  unsatisfied,  and  the 
complaint  contained  no  such  allegation;  also,  that  plaintiff  could  not 
assert  an  interest  in  G.  as  tenant  by  the  curtesy  in  his  wife's  land;  that 
if,  as  to  the  land  in  question,  she  was  seized  at  all,  she  took  only  a  nom- 
inal fee  which  was  subject  to  be  and  was  defeated  by  the  execution  of 
the  power  of  sale;  also,  that  the  right  of  a  tenant  by  the  curtesy  is  a 
legal  right  to  be  enforced  against  the  claimant  in  possession,  and  so 
could  not  be  enforced  in  this  action  as  the  purchaser  under  the  sale  by 
the  executors  was  not  a  party. 
Reported  below,  50  Hun,  376. 

(Argued  June  11,  1894;  decided  October  9,  1894.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  upon 
an  order  made  December  7,  1888,  which  affirmed  a  judgment 
in  favor  of  the  defendants  entered  upon  an  order  of  Special 
Term  overruling  a  demurrer  by  plaintiff  to  the  answer  direct- 
ing judgment  in  favor  of  defendants  and  dismissing  the 
complaint. 

The  nature  of  the  action,  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

jK  JF,  BvMard  for  appellant.  An  equitable  conversion  is 
not  an  actual  conversion.  Until  the  latter  had  taken  place 
the  title  was  in  Mrs.  Brisbin  and  her  children  until  1876, 
when  they  conveyed  to  their  father  Giles,  and  it  was  subject 
thereafter  to  the  lien  of  the  judgments  against  him,  and, 
hence,  liable  to  be  sold  on  execution  as  real  estate.  Mrs. 
Brisbin  was  dead  in  September,  1876,  when  the  first  suit  was 
brought,  and  about  July  24, 1876,  after  her  death,  her  children 
became  the  owners  of  the  legal  estate  in  fee,  subject  only  to 
be  defeated  by  a  sale  by  the  executor  under  the  power,  and 
they  then  conveyed  a  life  estate  to  their  father,  Giles  S.  Bris- 
bin. {De»pard  v.  Churchill,  58  N.  Y.  199 ;  Code  Civ.  Pro. 
§§  1257,  3343 ;  Moncrief  v.  Boss,  50  N".  Y.  431.)    As  the 
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executor  took  no  title  under  the  wiU,  nor  the  heir,  the  legal 
title  and  right  of  possession  was  necessarily  vested  in  Mrs, 
Brisbin  until  her  death,  subject  only  to  the  power  of  sale. 
(TTifow  V.  White,  109  K  Y.  59.) 

X.  (7.  Pike  and  C.  A.  Waldron  for  respondents.  If  the  com- 
plaint is  demurrable,  then  it  is  unimportant  whether  or  no  the 
allegations  of  the  answer  are  demurrable,  for  plaintiff  would  not 
be  entitled  to  judgment  even  without  an  answer.  He  who  com- 
mits the  first  error  may  not  complain  of  like  error.  {People  v. 
Booth,  32  K  Y.  39Y ;  J!^oxon  v.  Bentley,  7  How.  Pr.  346 ;  Stod- 
da/rd  v.  Orumdaga  Conferencey  12  Barb.  673 ;  A,i&0,  (7.  Co. 
v.  Leitchy  4r  Den.  65.)  Plaintiffs  complaint  does  not  set  forth  a 
cause  of  action  against  [defendants.  ( White  v.  Howard,  46 
N.  Y.  144,  162;  Bogert  v.  Ilertell,  4  Hill,  492;  Stagg  v. 
Jackson,  1  N.  Y.  206 ;  Moncrief  v.  Ros9,  50  id.  431 ;  Foster 
v.  Bam^ta,  66  id.  468,  476 ;  Mot^se  v.  Morse,  86  id.  53,  59 ; 
Delafield  v.  Barlow,  107  id.  535  ;  Hanson  v.  Miner ^  3  Sandf, 
692.)  The  notice  of  appeal  —  treating  it  as  an  appeal  from 
General  Term  —  being  only  from  the  final  judgment,  and  no 
reference  being  made  to  the  interlocutory  judgment  or  inter- 
mediate order  theretofore  entered,  neither  the  order  nor  the 
case  can  be  reviewed  on  this  appeal ;  the  interlocutory  judg- 
ment or  intermediate  order  as  to  all  points  covered  thereby  is 
to  be  taken  as  the  settled  law  of  the  case,  and  is  not  open  for 
review  on  the  appeal.  (Code  Civ.  Pro.  §§  1301,  1316  ;  Pat- 
terson V.  MoCunn,  38  Hun,  531 ;  Dick  v.  Lmvngston,  41  id. 
455 ;  Reese  v.  Smithy  95  N.  Y.  646.)  This  court  has  not 
jurisdiction  to  hear  this  appeal,  in  the  absence  of  certificate  of 
General  Term,  because  the  judgment  was  interlocutory. 
(Code  Civ.  Pro.  §190,  subd.  4;  §§192,  1301,  1316.)  This 
appeal  cannot  be  taken  because  the  amount  involved  is  less 
than  $500 ;  the  General  Term  has  made  no  order  allowing 
the  appeal,  and  the  action  is  for  income,  and  does  not  affect 
title  to  real  property  or  an  interest  in  lands.  (Code  Civ.  Pro. 
§  191,  subd.  3.) 

SicKELS— Vol.  XCVIII.         20 
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FiNOH,  J.  The  complaint  in  this  case  in  form  demands 
equitable  relief,  but  in  fact  is  a  disguised  ejectment,  seeking  a 
recovery  of  land  and  the  mesne  rents  and  profits  thereof.  A 
demurrer  was  interposed  to  portions  of  the  answer  and  has 
been  defended,  thus  far  successfully,  by  an  attack  upon  the 
complaint  as  stating  no  cause  of  action.  Its  allegations  fur- 
nish the  facts  with  which  we  are  to  deal. 

Mrs.  Bailey  died  in  1871  leaving  a  last  will  and  testament, 
in  and  by  which  she  directed  her  executors  to  sell  and  convey 
her  real  estate  at  such  time  or  times  as  seemed  to  them  best 
and  hold  the  proceeds  in  trust  to  pay  over  the  annual  income 
therefrom  to  her  daughtera,  Matilda  Brisbin  and  Fannie  B. 
Haight,  during  their  natural  lives,  and,  upon  the  death  of 
each,  the  principal  of  her  share  to  go  to  her  then  living 
children.  While  there  was  no  direct  devise  of  the  legal 
estate  in  the  land  to  the  executors,  such  an  estate  iu  them  was 
essential  to  the  trust,  at  least  for  the  lives  of  the  two  daugh- 
ters, and  to  enable  tlie  trustees  to  convert  the  land  into  money 
with  which  to  constitute  the  trust  fund,  unless  we  adopt  the 
only  other  possible  construction,  wliich  is  that  the  legal  estate 
descended  to  the  daughters  subject  to  a  trust  power,  the 
execution  of  which  would  divest  that  legal  estate  wholly  and 
entirely  and  vest  it  in  the  purchaser  buying  under  the  power 
of  sale.  Giles  Brisbin  was  the  husband  of  the  daughter 
Matilda.  She  died  in  1876,  leaving  three  children,  but  while 
the  power  of  sale  remained  unexecuted.  Soon  after  her  death 
those  children  undertook  to  convey  to  their  father,  according 
to  the  statement  in  the  complaint,  "  so  much  of  the  interest 
and  income  mentioned  and  provided  for  in  the  will  of  said 
Catherine  S.  Bailey  as  would  otherwise  come  and  accrue  to 
said  children  of  said  Matilda  under  and  by  virtue  of  the  pro- 
visions contained  in  said  will  for  and  during  the  period  of  the 
natural  life  of  said  Giles."  The  deed  which  made  this  trans- 
fer is  not  contained  in  the  record,  nor  is  the  will,  except  as  a 
copy  of  its  tenth  clause  is  recited  in  the  General  Term  opin- 
ion. Whether  we  recur  to  that  copy  or  tie  ourselves  to  the 
allegations    of    the    complaint,   it    is    equally    certain    that 
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no  interest  or  income  of  the  trust  fund  was  ever  given  to  tlie 
cliildren,  at  any  time,  either  before  or  after  their  mother's 
death,  but,  on  the  contrary,  that  interest  and  income  was  given 
to  the  mother  during  her  life,  and  on  her  deatli  the  principal 
of  her  moiety  of  the  trust  fund  went  to  the  children.  Their 
deed  did  not  purport  to  convey,  and  did  not  convey,  to  Giles 
any  interest  in  the  land,  but  only  at  the  most,  an  interest  in 
the  trust  fund  after  the  land  had  become  converted  into 
money.  The  interest  of  Giles,  if  he  took  any  at  all  under  the 
instrument  of  transfer,  was  a  possible  equity  in  the  trust  fund 
and  not  a  legal  estate  in  the  laud.  Upon  a  judgment  against 
him  obtained  in  1879,  his  then  interest  in  the  land  was  sold 
on  execution.  But  he  had  no  legal  estate  upon  which  the  lien 
of  the  judgment  could  attach  on  any  theory  of  the  will.  If 
the  fee  went  to  the  executors  for  the  purposes  of  the  trust,  it 
never  vested  in  Matilda  or  her  children  at  all  and  could  not 
pass  from  the  latter  to  Giles.  If  it  descended  first  to  Matilda 
and  then  to  her  children,  it  was  subject  to  and  liable  to  be 
defeated  by  the  execution  of  the  power  of  sale,  assuming  that 
to  have  survived,  which  has  been  executed,  and  the  entire 
legal  estate  been  tranferred  to  tlie  purchaser.  In  either  event 
the  execution  sale  passed  nothing  to  the  purchasing  creditor. 
If  Giles  took  anything  from  his  children  it  was  at  the  best 
but  an  equity  in  the  resultant  trust  fund.  But  the  complaint 
alleges  no  such  equity  and  is  not  sufficient  to  enable  the  cred- 
itor to  pursue  it.  Equitable  assets  can  only  be  reached  after 
the  remedy  at  law  has  been  exhausted,  the  evidence  of  which 
is  the  return  of  an  execution  unsatisfied.  There  is  no  such 
allegation.  It  is  not  easy  to  comprehend  what  the  pleader 
intended  this  complaint  to  be,  but  treating  it  with  the  utmost 
liberality  it  does  not  disclose  a  cause  of  action.  It  was  sug- 
gested in  the  appellant's  brief,  though  scarcely  argued  at  the 
bar,  that  Giles  was  tenant  by  the  curtesy  of  his  wife's  land. 
But  on  one  theory  of  the  will  she  was  not  seized  at  all,  and 
on  the  other  she  took  only  the  nominal  fee  subject  with  all  its 
incidents  to  be  defeated  by  the  power  of  sale  which  has  been 
executed  ^vith  that  effect.     And,  besides,  as  the  General  Term 
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suggest,  the  purchaser  under  that  sale  is  not  a  party  here  and 
the  right  of  the  tenant  by  the  curtesy  is  a  legal  right  to  be 
enforced  against  the  claimant  in  possession. 

What  I  have  said  is  equally  true  if  the  trust  as  to  Matilda's 
half  ended  at  her  death  or  the  trust  power  as  to  that  moiety 
became  incapable  of  execution  after  that  date,  as  the  Gen- 
eral Terra  opinion  seems  to  indicate.  That  is  one  of  the  pos- 
sible constructions.  But  in  that  event  the  legal  estate  in  a 
raoiety  of  the  land  devolved  upon  the  children.  They  never 
conveyed  that  to  Giles  nor  any  part  of  it.  They  transferred 
only  an  interest  in  a  supposed  trust  fund  which  never  was 
constituted  and  never  came  into  existence. 

I  have  not  sought  to  construe  a  will  not  put  before  us  and 
do  not  determine  what  theory  of  it  is  correct.  But,  assuming 
all  possible  and  suggested  modes  of  interpretation,  it  is  enough 
that  none  of  them  give  the  plaintiff  a  right  which  upon  his 
complaint  it  is  possible  to  enforce. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 


The  New  York  Real  Estate  and  Building  Improve- 
ment Company,  Appellant,  v,  Thornton  N.  Motley, 
Respondent. 

A  lease  of  a  portion  of  a  building  in  the  city  of  New  York  contained  a 
provision  to  the  effect  that  if,  without  fault  of  the  lessee,  the  demised 
premises  shall  be  damaged  by  fire,  the  latter  shall  continue  to  pay 
rent  "  only  for  such  portion  of  the  leased  premises  as  he  can  reasonably 
occupy  during  the  time  required  to  make  the  necessary  repairs,  but  if 
the  building  shaU  be  so  damaged  or  destroyed  as  in  the  judgment  of" 
the  lessor  to  require  to  be  rebuilt,  then  the  lease  shall  terminate  and  the 
premises  be  vacated  by  the  lessee.  The  building  was  so  damaged  by 
fire  as  to  render  it  wholly  untenantable  during  the  period  of  repair.  In 
an  action  to  recover  rent  alleged  to  have  accrued  after  the  fire,  heldy  that 
the  lease  provided  simply  for  two  contingencies,  one  such  a  destruction 
of  the  building  as  to  require  it  to  be  rebuilt,  the  other  aii  injury  by  fire 
admitting  a  partial  occupancy,  neither  of  which  happened;  that,  there- 
fore, the  emergency  contemplated  by  the  act  of  1860  (Chap.  345,  Laws 
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of  1860),  and  which  did  happen,  »'.  e.,  an  injury  by  fire  rendering  the 
premises  untenantable,  was  not  covered  or  provided  for  by  the  terms  of 
the  lease,  and  so,  the  statute  applied  and  defendant  was  not  liable. 
Reported  below,  8  Misc.  Rep.  232. 

(Argued  June  11,  1894;  decided  October  9,  1894.) 

Appeal  from  judgment  of  the  General  Term  of  the  Court 
of  Common  Pleas  for  the  city  and  county  of  New  York, 
entered  upon  an  order  made  April  10,  1893,  which  affirmed 
an  order  of  the  General  Term  of  the  City  Court  of  New  York, 
which  affirmed  a  judgment  in  favor  of  defendant  entered  upon 
a  verdict,  and  also  affirmed  an  order  denying  a  motion  for  a 
new  trial. 

This  was  an  action  upon  a  lease  under  seal  to  recover  rent 
of  rooms.  After  the  commencement  of  the  term  a  fire  occur- 
red which  did  not  totally  destroy  the  building,  but  so  damaged 
it  as  to  render  it  wholly  untenantable  during  the  period  of 
repairs,  and  the  tenant  surrendered  the  premises. 

The  leafie  contained  the  following  provision :  "  It  is  further 
agreed  by  and  between  the  parties  hereto  that,  if  without 
fault,  neglect  or  improper  conduct  of  the  party  of  the  second 
part,  his  agents,  servants  or  tenants,  the  premises  hereby 
leased,  or  the  building,  shall  be  damaged  by  tire,  the  elements, 
or  otherwise,  the  party  of  the  second  part  shall  continue  to  pay 
rent  only  for  such  portion  of  the  leased  premises  as  he  can 
reasonably  occupy  during  the  time  required  to  make  the  neces- 
sary repairs,  but,  if  the  building  shall  be  so  damaged  or 
destroyed  as,  in  the  judgment  of  the  parties  of  the  first  part, 
to  require  to  be  rebuilt,  then  from  the  time  of  the  happening 
of  said  events,  or  either  of  them,  this  lease  and  the  term  hereof 
shall  wholly  end  and  determine,  and  the  premises  be  vacated  and 
fully  surrendered,  and  the  rent  shall  be  paid  up  to  such  time." 

Plaintiff  sought  to  recover  rent  claimed  to  have  accrued 
after  the  repairs  were  completed.  The  parties  stipulated  that 
the  fire  was  not  caused  by  the  fault  of  either. 

N.  B,  Scmbom  for  appellant.  In  order  to  exclude  the 
application  of  the  statute  of  1860,  it  is  not  necessary  that  there 
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should  be  an  agreement  or  covenant  in  express  words  that  the 
tenant  is  to  continue  to  pay  rent,  or  that  the  lease  shall  con- 
tinue, notwitlistanding  the  destruction  of  the  demised  prem- 
ises, or  such  injury  as  renders  them  untenantable.  The  stat- 
ute only  requires  that  there  shall  be  an  express  agreement,  as 
contradistinguished  from  one  only  implied,  and  that  it  shall  be 
in  writing,  and  shall  be  clearly  shown  on  the  face  of  the  lease 
or  other  written  agreement.  {Butler  v.  Kidder^  87  N.  Y. 
98.)  This  court  will  be  largely  governed  by  the  construction 
which  the  parties  by  their  conduct  have  put  upon  the  agree- 
ment. {Chicago  v.  Sheldon,  9  Wall.  50,  54 ;  Topliff  v.  Tap- 
liff,  122  U.  S.  121,  131  ;  French  v.  Pearce,  8  Conn.  439 ; 
Farrar  v.  Rowley^  2  La.  Ann.  475 ;  UAquin  v.  Barhour,  4 
id.  441 ;  Onthank  v.  Z.  S.,  etc,,  R.  R.  Co.,  71  N.  Y.  194, 197 ; 
Jenniaon  v.  Walker*,  11  Gray,  423  ;  Bishop  on  Cont.  §  598.) 

DaA)id  Leventritt  for  i-espondent.  The  appeal  should  be 
dismissed,  as  no  appeal  lies  to  this  couii;  from  an  order 
of  the  court  below  affirming  a  judgment.  (Code  Civ.  Pro. 
§  3194;  A,  B,  cfe  C  Co,  v.  Crmier,  98  N.  Y.  574 ;  Bieling  v. 
City  of  Brooklyn,  12  id.  99 ;  IloUisier  Bank  v.  Vail,  15  id. 
593  ;  Phipps  v.  Van  Cott,  4  Abb.  Pr.  90 ;  Tj^e  v.  Aindee,  Id. 
463 ;  Ford  v.  Daniel,  3  id.  385 ;  Bentley  v.  Jones,  4  How. 
Pr.  355 ;  Jones  v.  Miller,  19  Barb.  19(5 ;  Jjanrence  v.  F,  L, 
i&  T,  Co,,  15  How.  Pr.  57 ;  Code  Civ.  Pro.  §§  1345,  1355, 
3061,  3194.)  The  lessee  of  rooms,  lofts  or  apartments  in  a 
building  rendered  untenantable,  but  not  destroyed  by  fire,  is 
within  the  protection  of  the  statute  of  1860.  {Graves  v. 
Berdan,  29  Barb.  100 ;  26  N.  Y.  498  ;  S,  Bank  v.  Boston, 
118  Mass.  125  ;  Wi7ito7i  v,  Cornish,  5  Ohio,  477;  1  Washb. 
Eeal.  Prop.  [5th  ed.]  577,  578;  TaUinan  v.  Murphy,  120 
N.  Y.  345;  Butler  v.  Kidder,  87  id.  98 ;  Varm  v.  Rouse,  94 
id.  401,  404.)  The  lease  does  not  waive  the  protection  of  the 
statute.  {Butler  v.  Kidder,  87  N.  Y.  103.)  A  provision  for 
the  apportionment  of  rent  in  the  event  of  a  partial  occupancy 
cannot  be  construed  as  a  waiver  of  the  benefits  of  the  act  of 
1860.     (  Vann  v.  Rouse,  94  N.  Y.  401.)     The  tenant  is  enti- 
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tied  to  a  reasonable  time  after  the  premises  have  become 
untenantable  within  which  to  remove  liis  property,  and  what 
is  a  reasonable  time  is  a  question  that  should  be  submitted  to 
the  jury.  {Zifnmer  v.  Blacky  14  N.  Y.  Supp.  107 ;  Bassett 
V.  Dean,  34  Hun,  250 ;  Wallace  v.  Coe,  13  N".  Y.  S.  K.  546 ; 
FleUchman  v.  TopUtz,  31  N.  E.  Kep.  1089.) 

Finch,  J.  Nothing  would  need  to  be  added  to  the  very 
satisfactory  opinion  ^  of  the  General  Term  in  this  case 
were  it  not  for  the  elaborate  criticism  to  which  it  has  been 
subjected  in  the  argument  of  the  appellant.  Tlie  ques- 
tion was  whether  the  emergency  contemplated  by  the  act  of 
1860  (Chap.  345),  which  is  an  injury  by  fire  making  the  prem- 
ises untenantable,  was  covered  and  provided  for  by  the  terms 
of  the  lease  between  the  parties,  and  for  that  reason  taken  out 
of  the  scope  and  operation  of  the  statilte.  The  lease  does 
provide  expressly  for  two  contingencies.  One  of  them  is  such 
a  destruction  of  the  building  as  requires  it  to  be  re-built,  in 
which  event  all  rent  ceases  and  the  lease  terminates.  The 
other  is  an  injury  by  tire  which  admits  of  a  partial  occupancy, 
in  which  event  the  accruing  rent  is  to  be  measured  by  the  pro- 
portion of  available  occupancy.  But  what  occurred  was  some- 
thing different  from  either  described  contingency.  The  fire 
<iid  not  compel  a  re-building  on  the  one  hand,  nor  did  it  leave 
a  partial  occupancy  which  would  carry  some  part  of  the  rent 
with  it,  but  the  premises  demised  became  wholly  untenantable. 
As  Judge  Pbyob  tersely  states  it :  "A  stipulation  for  a  pro- 
portional payment  for  a  partial  occupancy  is  clearly  no  provis- 
ion for  an  event  which  prevents  any  and  all  occupancy."  To 
that  proposition  the  appellant  objects,  and  insists  that  a  fair 
construction  of  the  lease  provides  for  a  suspension  of  the  rent 
while  the  premises  are  untenantable,  and  founds  his  argument 
upon  an  inference  derived  from  the  iise  of  the  word  "  only  " 
in  the  sentence  which  reads  "  shall  continue  to  pay  rent  ordy 
for  such  portion  of  the  leased  premises  as  he  can  reasonably 
occupy  during  the  time  required  to  make  the  necessary 
repairs."     His  argument  is  that  if  no  proportion  of  the  prem- 
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ises  is  tenantable  then  none  of  the  rent  is  payable  daring  the 
period  .of  repairs,  but  revives  when  that  period  ends ;  that  is 
to  say,  out  of  a  provision  which  contemplates  no  removal  but 
only  an  inconvenience,  a  stipulation  is  evolved  which  requires 
a  removal  during  the  period  of  repairs,  and  then  a  removal 
back  after  they  are  finished.  If  so  onerous  a  burden  had  been 
in  terms  proposed  it  is  quite  probable  that  the  lease  would 
have  been  refused.  Any  removal  is  a  serious  injury  to  the 
business  man,  and  to  double  it  is  an  evil  he  would  naturally 
avoid.  The  statute  on  the  one  hand  and  the  re-building  clause 
in  this  lease  both  contemplate  that  where  the  tenant,  by  reason 
of  fire,  is  obliged  to  remove  from  the  premises  because  they 
have  become  wholly  untenantable  he  shall  not  be  obliged  to 
return  at  some  unknown  and  indeterminate  period  measured 
by  the  landlord's  completion  of  his  repairs,  and  it  would  be  a 
very  unjust,  and,  I  think,  unreasonable  construction,  that  a 
stipulation  for  lessening  the  rent  where  no  removal  was  neces- 
sary should  inferentially  be  extended  to  one  in  which  a  removal 
was  inevitable. 

I  think,  therefore,  that  the  case  was  correctly  decided,  and 
the  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 
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Helen  C.  Beardslee  et  al.,  Appellants,  v,  Henby  A.  Dolgb^ 

Respondent. 

Where  an  individual  sustains  an  injury  by  misfeasance  or  non-feasance  of 
a  public  officer,  an  action  lies  in  favor  of  the  former  against  the  latter. 

A  commissioner  of  highways  is  not  a  judicial  officer  in  the  sense  that  he  is- 
entitled  to  the  common-law  protection  against  a  civil  action  for  miscon- 
duct in  office. 

In  laying  out  a  highway  said  commissioners  exercise  a  special  and  limited 
jurisdiction,  and  while  it  may  be  presumed,  until  the  contrary  appears, 
that  they  acted  legally,  their  acts  may  be  impeached  by  showing  that 
they  exceeded  their  powers. 

An  official  determination  of  a  commissioner  as  to  a  fact  upon  which  his- 
power  to  act  depends  is  not  conclusive,  and  if  the  fact  does  not  exist, 
his  decision  will  not  establish  jurisdiction. 
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Where  there  is  a  want  of  authority  in  a  public  officer  to  hear  and  determine 
the  subject-matter  of  a  controversy,  an  adjudication  upon  the  merits  is 
a  nullity,  and  does  not  estop  even  an  assenting  party. 

A  commissioner  of  highways,  in  making  a  return  to  a  writ  of  certiorari 
brought  to  review  his  proceedings,  acts  as  a  ministerial  officer,  and 
where  in  his  return  he  makes  material  false  statements,  an  action  lies 
against  him  in  favor  of  a  party  injured. 

A  writ  of  certiorari  to  review  the  proceedings  of  defendant,  a  commis- 
sioner of  highways,  in  locating  a  highway  as  altered,  which  the  relator 
claimed  was  laid  out  through  his  barnyard,  commanded  the  defendant 
to  certify  and  return  his  proceedings  "  with  all  things  pertaining  thereto/' 
In  his  return  to  the  writ,  defendant  stated  that  ''none  of  said  alteration 
and  highway  proposed  passes  through  "  said  barnyard.  The  proceed- 
ings were  affirmed  on  the  ground  that  the  language  of  the  return  was 
an  answer  to  the  claim  that  the  highway  ran  through  said  barnyard. 
Mddf  that  the  relators  were  not  estopped  by  the  decision,  but  were  enti- 
tled to  show,  in  an  action  to  recover  damages,  that  the  highway  as  pro- 
posed did  run  through  their  barnyard;  and  so,  that  the  return  in  this 
respect  was  false,  and  defendant  acted  without  jurisdiction. 

(Submitted  June  11,  1894 ;  decided  October  9,  1894.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entered  upon  an  order 
made  April  25,  1893,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  an  order  dismissing  the  complaint  on 
trial  at  Circuit. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Charles  K  Snyder  for  appellants.  The  facts  stated  in  the 
offers  of  proof  must  be  deemed  to  be  true.  {McNally  v. 
P.  Ins.  Co.,  137  N.  Y.  389 ;  Eehherg  v.  Mayor,  etc.,  91  id. 
137.)  The  defendant  is  liable  for  his  false  return.  {Bryant 
V.  T(ywn  of  Randolph,  133  N.  Y.  70 ;  Ilo^er  v.  Barkhoff,  44 
id.  113 ;  Clark  v.  MiUer,  47  Barb.  38 ;  54  N.  Y.  528 ;  WiUon 
V.  Mayor,  etc,  1  Den.  595,  599 ;  Rector  v.  Clark,  78  N.  Y. 
21 ;  McDonnell  v.  Buffum,  31  llow.  Pr.  154 ;  Houghton  v. 
Stewart,  1  Den.  589;  Brooks  v.  St,  John,  25  Hun,  540; 
Ounninglwmfh  y'.  Bucklin,  8  Cow.  178.)  The  defendant 
does  not  have  the  immunity  of  a  judicial  officer.  {People 
ex  rel.  v.  Bd.  of  Health,  140  N.  Y.  1 ;  People  v.  Wheeler^ 
SiOKBLS— Vol.  XCVIU-        21 
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21  id.  82;  Ik  parU  Clapper,  3  Hill,  458;  M.  <&  E. 
E.  It,  Co.  Y.  Archer,  6  Paige,  83 ;  J.,  cfe  JV.  R.  E.  Co.  v. 
Brovyfiell,  24  N.  Y.  345 ;  P.  P.,  etc.,  E.  E.  Co.  v.  WiUiamson, 
91  id.  552 ;  Dorn  v.  Backer,  61  id.  261.)  The  decision  of  the 
Supreme  Court  and  of  the  Court  of  Appeals  in  the  certiorari 
proceeding  affirming  the  order  of  the  commissioner  of  high- 
ways is  no  defense  to  this  action.  {Eector  v.  Clark,  78  N.  Y, 
21 ;  Collins  v.  Hydorn,  135  id.  320 ;  C  C  Bamk  v.  JvdsoTiy 
8  id.  254 ;  Ferguson  v.  Crawford.  70  id.  253 ;  Harrington  v. 
People,  6  Barb.  607 ;  MandeviUe  v.  Reynolds,  68  N.  Y.  528 ; 
KrekeUr  v.  Eitter,  62  id.  372.)  The  General  Term  eiTed 
in  construing  the  return.  {People  ex  rel.  v.  Beardslee,  45 
Hun,  310.)  The  General  Term  erred  in  holding  that  it  was 
manifest  that  the  General  Term  and  Court  of  Appeals  must 
have  reached  the  same  conclusion  if  the  portion  under  con- 
sideration had  not  been  inserted  therein.  {People  ex  rel.  v. 
Comrs.,  etc.,  13  Wend.  310.)  An  action  for  a  false  return  is 
a  proper  remedy.  {People  ex  rel.  v.  Mayor,  etc.,  6  Hun, 
652;  People  ex  rel.  v.  Campbell,  IS  J.  &  S.  82.)  The  com- 
plaint is  in  proper  form.  {Eector  v.  Clark,  78  N.  Y.  21 ; 
Brooks  V.  St.  John,  25  Hun,  540.) 

Edward  A.  Brown  for  respondent.  The  hearing  must  be 
upon  the  writ  and  return.  (38  Hun,  43 ;  People  ex  rel.  v. 
McCarthy,  102  N.  Y.  643.)  Tliere  is  nothing  in  the  return, 
aside  from  the  actual  proceedings,  truly,  honestly  and  cor- 
rectly returned,  pursuant  to  the  requirements  of  the  writ, 
showing  that  the  road  did  not  run  through  any  yard  of  the 
appellants.  If  there  is  or  can  be  construed  as  such,  then  it 
was  irrelevant  and  must  be  disregarded.  {Stone  v.  Mayor^ 
etc.,  25  Wend.  168 ;  People  ex  rel.  v.  Mayor,  etc.,  2  Hill,  9 ; 
People  ex  rel.  v.  Schillinger,  32  N.  Y.  S.  E.  354.)  The 
commissioner,  this  defendant,  after  an  inspection  of  the  prem- 
ises, held  that  the  proposed  road  did  not  pass  through  the  barn- 
yards of  the  Beardslees.  Therefore,  the  plaintiffs  cannot 
recover.  {Ford  v.  Smith,  1  Wend.  48  ;  MUlan  v.  Jenkins^ 
9  id.  298 ;  Eector  v.  Clark,  12  Hun,  198  ;  78  N.  Y.  21.) 
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Babtlbtt,  J.  This  is  an  appeal  from  the  General  Term, 
fourth  department,  affirming  a  non-suit  at  Circuit. 

This  action  is  brought  to  recover  damages  for  a  false  return 
to  a  writ  of  certiorari  made  by  the  defendant  when  acting  as 
highway  commissioner  of  the  town  of  Manheim,  Herkimer 
county.  The  plaintiffs  claim  that  the  defendant,  as  such  liigh- 
way  commissioner,  made  an  order,  without  jurisdiction,  locat- 
ing a  highway,  as  altered,  through  their  barnyard,  the  center 
line  being  twenty-live  feet  from  the  barn.  The  plaintiffs 
applied  for  a  writ  of  certiorari  on  the  ground  that  it  appeared 
"  upon  the  face  of  said  proceedings "  that  the  highway  was 
located  through  their  barnyard.  The  writ  issued  command- 
ing the  defendant  to  return  the  proceedings  with  all  things 
appertaining  thereto.  The  defendant,  as  such  highway  com- 
missioner, made  return  to  the  writ,  attaching  thereto  all  the 
proceedings  in  altering  and  locating  the  highway,  and  stating 
*'  that  none  of  said  alteration  and  highway  proposed  passes 
through  the  buildings  or  barnyard  of  Helen  C.  Beardslee  and 
Guy  R.  Beardslee,  nor  do  they  pass  through  any  yards  of  the 
said  Beardslees." 

The  General  Term  affirmed  the  proceedings  (45  Hun,  310) 
and  this  court  affirmed  without  an  opinion  (110  N.  Y.  680). 
This  disposition  of  the  proceeding  was  due  to  the  fact  that  the 
language  of  the  return,  already  quoted,  was  held  an  answer  to 
plaintiffs'  contention  that  the  highway  ran  through  their  barn- 
•yard.  The  hearing  was  upon  the  writ  and  the  return,  the 
appellate  courts  holding  the  latter  conclusive.  The  plaintiffs 
subsequently  obtained  a  perpetual  injunction  against  defend- 
ant's successor  in  office  prohibiting  the  opening  of  the  high- 
way. Later  this  action  to  recover  damages  for  the  false  return 
was  brought  and  two  trials  have  been  had.  At  the  first  trial 
the  plaintiffs  recovered  a  verdict,  but  the  General  Term 
reversed  the  judgment.  At  the  second  trial  plaintiffs  were 
non-suited  ;  the  General  Term  affirmed  the  judgment  and  the 
present  appeal  was  taken. 

At  the  last  trial  the  plaintiffs  offered  to  prove  that  the  state- 
ment in  the  return  that  tlie  highway  did  not  pass  through 
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their  barnyard  was  not  true,  and  that  they  were  damaged  in 
the  amount  stated  in  the  complaint.  The  court  refused  to 
receive  the  evidence,  and,  for  the  purposes  of  this  appeal,  the 
facts  stated  in  the  offer  of  proof  must  be  taken  as  true. 
\Rehherg  v.  The  Mayor,  91  N.  Y.  137-141;  McNaUy  v. 
Phmnix  Ins,  Co.,  137  id.  389.) 

The  learned  General  Term  seems  to  have  proceeded  upon 
the  theory  that  the  certiorari  proceeding  was  final,  determined 
the  rights  of  all  parties,  and  that  the  adjudication  cannot  be 
attacked  collaterally  in  this  action.  This  court,  having  heard 
the  certiorari  proceeding  on  the  writ  and  return,  and  having 
no  authority  to  look  into  the  facts,  made  a  proper  disposition 
of  the  matter  upon  the  record  as  it  then  stood,  but  there  is 
nothing  in  the  decision  of  that  appeal  which  prevents  the 
plaintiffs  from  showing  that  the  defendant,  as  a  highway 
commissioner,  acted  without  jurisdiction  and  made  a  false 
return  when  he  stated  that  the  proposed  highway  did  not  run 
through  the  barnyard  of  the  plaintiffs.  Highway  commission- 
ers, in  laying  out  a  highway,  exercise  a  special  and  limited 
jurisdiction,  and  although  it  may  be  presumed,  imtil  the  con- 
trary appears,  that  they  have  acted  legally,  it  is  quite  clear 
their  acts  may  be  impeached  by  showing  that  they  exceeded 
their  powers.  {Ex  parte  Clapper,  3  Hill,  460 ;  Cagwin  v. 
Town  of  Hancock,  84  N.  T.  532.)  Without  the  consent  of 
the  owner  no  road  can  be  laid  out  "  through  any  buildings,  or 
•  any  fixturiBS  or  erection  for  the  purposes  of  trade  or  manufac- 
tures, or  any  yards  or'  enclosures  necessary  for  the  use  and 
enjoyment  thereof."  (1  R.  S.  514,  §  57 ;  Id.  [8th  ed.]  p. 
1372,  §  57.)  The  statute  expressly  deprives  the  commission- 
ers of  jurisdiction  where  the  road  passes  through  a  yard,  and 
provides  for  a  proceeding  before  the  county  judge  to  be  con- 
firmed by  the  General  .Term  of  the  Supreme  Court. 

It  has  been  held  that  commissioners  laying  out  a  highway 
through  a  yard,  etc.,  were  liable  to  the  owner  in  trespass. 
{Clark  V.  Phelps,  4  Cow.  190.)  This  case  proceeds  upon  the 
theory  that  commissionere  acted  wholly  without  jurisdiction. 
{The  People  v.  Ooodwin^  5  N.  Y.  571.)     A  commissioner  of 
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highways  is  not  a  judicial  officer  in  the  sense  that  he  is  entitled 
to  the  common-law  protection  against  a  civil  action  for  his 
misconduct  in  office.  {People  v.  Wheeler^  21  N.  Y.  82.) 
When  called  upon  to  make  his  return  to  the  writ  of  certiorari 
he  acts  as  a  ministerial  oflScer.  It  is  an  established  rule  in  this 
state  that  where  an  individual  sustains  an  injury  by  misfeas- 
ance or  non-feasance  of  a  public  officer,  who  acts  contrary  to, 
or  omits  to  act  in  accordance  with,  his  duty,  an  action  lies 
against  such  officer  by  the  party  injured.  {Bryant  v.  T(ywn, 
ofBamdolph,  133  N.  Y.  76 ;  AcUit  v.  Brady,  4  Hill,  630 ; 
Houghton  v.  Swarthout,  1  Den.  589 ;  Hover  v.  Barkhoof,  44 
N.  Y.  113 ;  Cla/rk  v.  MiUer,  64  id.  628 ;  WiUcm  v.  The 
Mayor,  1  Den.  595,  699 ;  Bex  v.  Lyme  Begis,  1  Doug.  149 ; 
BecUn^  V.  Clark,  78  N.  Y.  21.) 

The  official  determination  of  the  defendant  as  to  the  fact 
upon  which  his  power  to  act  depended  is  not  conclusive,  and 
if  the  fact  does  not  exist  his  decision  that  it  did  does  not  estab- 
lish jurisdiction.  {Matter  of  If.  Y.  Catholic  Protectory,  77 
N.  Y.  342 ;  Dom  v.  Backer,  61  id.  261.)  Where  there  is  a 
want  of  authority  to  hear  and  determine  the  subject-matter  of 
the  controversy  an  adjudication  upon  the  merits  is  a  nullity, 
and  does  not  estop  even  an  assenting  party.  {Matter  Will 
of  Walker,  136  N.  Y.  20-29.) 

The  present  action  is  in  the  nature  of  a  collateral  attack 
upon  the  proceedings  of  the  defendant  as  highway  commis- 
sioner for  want  of  jurisdiction.  Such  an  attack  can  be  made 
upon  any  judgment  where  there  is  no  jurisdiction.  {Ftrgu- 
son  V.  Crawford,  70.  N.  Y.  253  ;  Chemung  Canal  Bank  v. 
Judson,  8  id.  264 ;  Freeman  on  Judgments,  §  120.) 

If  the  plaintiffs  shall  succeed  in  proving  their  case  the  pro- 
ceedings must  be  held  void  and  the  return  to  the  writ  of  cer- 
tiorari not  true. 

It  is  not  necessary  to  impute  corrupt  motives  to  defendant ; 
a  mistake  as  to  his  duty  and  honest  intentions  on  his  part 
would  still  leave  him  liable.  {Houghton  v.  Swarthout,  1  Den. 
689;  Amy  v.  The  Supervisors,  11  Wall.  136.) 

It  is  argued  by  the  appellants  here  that  the  decision  in  the 
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certiorari  proceeding  would  have  been  the  other  way  if  the 
defendant  had  not  stated  in  his  return  that  the  highway  did 
not  pass  through  tlie  barnyard  of  plaintiffs,  as  the  return 
showed  that  the  center  line  of  the  highway  three  rods  wide 
was  twenty-five  feet  from  plaintiffs'  barn  and  would  carry  the 
outer  line  to  within  three  inches  of  it.  On  the  other  haud^ 
the  General  Term  suggested  that  the  statement  of  defendant 
in  his  return,  that  the  highway  did  not  run  through  the  barn- 
yard of  plaintiffs,  might  be  regarded  as  nothing  more  than  a 
declaration  that  in  the  proceeding  before  him,  as  commis- 
sioner, he  held  that  the  contemplated  highway  did  not  run 
through  the  barnyard  ;  or,  if  it  could  not  bear  this  construc- 
tion, it  was  irrele  /ant  and  should  be  disregarded. 

We  do  not  think  this  statement  in  the  return  can  be  treated 
as  irrelevant  ss  it  appears  to  have  exercised  a  controlling 
effect  in  the  determination  of  the  certiorari  proceeding.  The 
General  Term,  writing  in  that  proceeding,  say :  "  The  relators 
further  claim  that  the  action  of  the  commissioner  should  be 
reversed,  because  the  proposed  road  runs  through  the  barn- 
yard of  the  relators.  The  language  of  the  return  is  an  answer 
to  such  clahn.  It  says,  '  That  none  of  said  alteration  and 
highway  passes  through  the  buildings  or  barnyard  of  the 
relators,  nor  do  they  pass  through  any  yard  of  the  said  Beards- 
lees.'"     (45  Hun,  312.) 

The  respondent  has  referred  us  to  cafies  holding  that  a  com- 
mon-law certiorari  to  an  inferior  tribunal  removes  only  the 
record,  and  if  the  return  contains  anything  more  it  will  be 
disregarded  pro  tanto. 

This  rule  of  the  common  law  which  treated  the  writ  of  cer- 
tiorari as  analogous  to  a  writ  of  error,  has  no  application  to 
our  present  statutory  proceeding  where  the  writ  of  certiorari 
cannot  issue  to  review  a  determination  in  a  civil  action  or 
special  proceeding  by  a  court  of  record,  or  a  judge  of  a  court 
of  record.  (Code,  §  2121.)  The  office  of  the  writ  is  .to  com- 
pel the  body  or  officer  whose  proceedings  are  under  review  to 
make  a  return  of  the  proceedings,  and  a  statement  of  the 
other  matters  specified  in  and  required  by  the  writ.     (Code, 
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§  2134:.)  The  Code  of  Civil  Procedure,  in  providing  what 
questions  are  to  be  determined  upon  the  return  of  the  writ, 
names  first,  jurisdiction  of  the  subject-matter.     (§  2140.) 

In  the  matter  at  bar  the  writ  in  the  certiorari  proceeding 
commanded  the  defendant  to  certify  and  return  his  proceed- 
ings "  with  all  things  appertaining  thereto,"  and  we  are  of 
opinion  that  his  declaration  in  the  return,  that  the  highway 
did  not  pass  through  the  barnyard,  was  material  and  made  in 
obedience  to  the  writ,  exercised  a  controlling  influence  in  that 
proceeding,  and  he  is  liable  in  this  action,  if,  after  due  trial  of 
the  issues,  it  proves  to  have  been  false  and  the  plaintiffs  dam- 
aged thereby. 

The  judgment  should  be  reversed,  with  costs  to  abide  the 
event. 

All  concur,  except  Andrews,  Ch.  J.,  not  sitting. 

Judgment  reversed. 


William  H.  Walker,  Respondent,  v,  American  Central      ,143    167 
Insurance  Company,  St.  Louis,  Appellant.  ' 

In  an  action  upon  a  policy  of  fire  insurance  the  complaint  alleged  the 
issuing  of  the  policy,  which  by  its  terms  insured  the  property  for  a  term 
beginning  February  1,  1891;  and  that  the  property  was  destroyed  by 
fire.  The  answer  set  up  as  a  counterclaim  that  the  policy  was  issued  by 
mistake;  that  the  agreement  of  the  parties  and  the  intention  was  to 
renew  another  policy,  which  expired  February  17,  1891,  the  renewal 
not  to  take  effect  until  the  expiration  of  the  original  policy.  Defendant 
asked  that  the  policy  be  reformed  so  as  to  take  effect  only  from  Feb- 
ruary seventeenth.  No  reply  was  served.  On  the  trial  defendant 
claimed  that  to  put  in  issue  the  facts  stated  as  a  counterclaim  a  reply 
was  necessary,  and,  in  the  absence  of  one,  they  were  admitted.     Ileld^ 

,  untenable;  that  the  alleged  countercbdm  was  not  such,  but  only  a 
defense,  as  it  simply  amounted  to  a  denial  of  the  making  of  the  contract 
alleged,  or  of  any  liability  thereon;  that  it  could  not  be  turned  into  an 
equitable  counterclaim  by  asking  a  reformation  of  the  contract;  that 
any  svfch  relief  was  needless,  as  proof  of  the  facts  pleaded  would  dis- 
prove and  defeat  plaintiff's  claim. 

To  constitute  a  counterclaim,  the  facts  stated  must  amount  to  an  independ- 
ent cause  of  action;  when  they  serve  merely  to  defeat  plaintiff's  cause  of 
action,  they  amount  to  a  defense,  not  a  counterclaim. 

(Argued  June  12,  1894;  decided  October  9,  1894.) 
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Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  fifth  judicial  department,  entered  upon  an 
order  made  January  15,  1893,  which  affirmed  a  judgment  in 
favor  of  defendants  entered  upon  a  verdict. 

This  was  an  action  upon  a  policy  of  fire  insurance  issued  by 
defendant. 

The  complaint  set  up  the  issuing  of  the  policy  on  February 
1,  1891,  insuring  the  property  from  that  time  for  one  year ; 
that  the  property  insured  was  damaged  by  fire  to  the  full 
amount  of  insurance  on  February  6,  1891 ;  that  due  proofs  of 
loss  were  furnished  and  judgment  for  tlie  amount  of  the  policy 
was  demanded  and  refused.  Defendant's  answer  admitted 
the  destruction  by  fire  of  the  property  insured  on  the  day 
specified,  and  the  issuauce  of  the  policy,  but  denied  that  the 
proofs  of  loss  furnished  were  in  accordance  with  the  terms  of 
the  policy  and  all  other  allegations  of  the  complaint  except 
those  admitted,  and  set  up  as  a  counterclaim  that  the  policy  in 
suit  was  issued  by  mistake ;  that  it  was  in  fact  intended  as  a 
renewal  of  another  policy  issued  by  defendant  on  the  same 
property  expiring  February  17,  1891,  and  was  issued  under 
an  agreement  between  plaintiff  and  defendant's  agent  for 
such  renewal,  but  by  mistake  was  made  to  take  effect  Febru- 
ary 1, 1891,  although  it  was  not  intended  it  should  take  effect 
until  February  17,  1891,  and  judgment  was  demanded  that 
the  complaint  be  dismissed.  A  further  affirmative  judgment 
was  also  demanded  that  the  policy  in  suit  be  so  reformed  that 
the  risk  mentioned  in  it  should  take  effect  February  17 
instead  of  February  1,  1891,  and  that  tlie  court  adjudge 
it  to  be  a  renewal  of  the  policy  expiring  February  17,  1891, 
and  not  as  an  additional  insurance.  No  reply  was  served. 
Upon  the  trial  the  court  held  that  the  matter  set  up  by  defend- 
ant in  his  answer  as  a  counterclaim  did  not  constitute  one  and 
that  no  reply  was  necessary. 

Further  facts  are  stated  in  the  opinion. 

Edioard  A,  Washhurn  for  appellant.  The  fourth  defense 
set  up  in  the  answer  constitutes  a  counterclaim  as  defined  by 
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section  501  of  the  Code  of  Civil  Procedure.  {Boston  MiUs 
V.  JEuZl,  6  Abt.  Pr.  [N.  S.}322 ;  37  How.  Pr.  301 ;  Gleason 
V.  Moeriy  2  Duer,  642 ;  Currie  v.  Cowles^  6  Bosw.  453 ; 
Moser  v.  Cochrane^  107  N.  Y.  35-38;  Leavenworth  v. 
Packer,  52  Barb.  132-136.)  The  practice  oh  the  part  of  the 
defendant  at  the  trial  was  proper,  and  sufficient  to  protect  its 
rights  arising  on  the  failure  of  the  plaintiff  to  serve  a  reply. 
(Code  Civ.  Pro.  §  522 ;  Clinton  v.  Eddy,  1  Lans.  61.)  The 
counterclaim  in  this  action  is  based  upon  the  theory  that  there 
was  no  mistake  as  to  the  terms  of  the  agreement,  but  that 
through  the  mistake  of  the  agent  in  reducing  the  policy  to 
writing,  the  policy  as  to  the  time  that  it  shall  commence  does 
not  express  the  agreement  actually  made.  {Boen  v.  Schren- 
keiser,  100  N.  Y.  55  ;  Pitcher  v.  Hennessy,  48  id.  415  ;  Maher 
V.  H.  Ins,  Co,,  67  id.  283 ;  Devereux  v.  S.  F.  Ins,  Co,,  51 
Hun,  147 ;  Code  Civ.  Pro.  §  974 ;  MackeUar  v.  Rogers,  109 
N.  Y.  468.) 

E,  A.  Nash  for  respondent.  The  facts  set  up  in  defend- 
ant's fourth  answer  do  not  constitute  a  counterclaim.  {Jul- 
liard  v.  Chaffee,  92  N".  Y.  529 ;  Benton  v.  Martin,  52  id. 
570.)  The  exceptions  to  the  evidence  that  the  plaintiff  agreed 
with  Callan,  the  agent,  who  wrote  the  first  policy,  to  let  him 
renew  the  insurance,  are  not  well  taken.  {Blackburn  v.  Weis- 
gerlei*,  13  Wkly.  Dig.  263 ;  PeopU  v.  BragU,  10  Abb.  [N.  C] 
300,  303-335  ;  Nichols  v.  Van  Valkenhurgh,  15  Hun,  230.) 

Finch,  J.  What  is  pleaded  in  the  defendant's  answer  as  a 
counterclaim,  and  asserted  to  have  become  conclusive  because 
no  reply  was  served,  is,  in  our  judgment,  simply  and  only  a 
defense.  Facts  pleaded  which  controvert  the  plaintiff's  claim 
and  serve  merely  to  defeat  it  as  a  cause  of  action  are  inconsistent 
with  the  legal  idea  of  a  counterclaim,  which  is  a  separate  and 
distinct  cause  of  action,  balancing  in  whole  or  in  part  that  proved 
by  the  plaintiff.  {Prouty  v.  Eaton,  41  Barb.  409.)  It  meets  the 
latter,  not  only  by  a  denial  of  it,  or  an  attack  upon  its  existence, 
but  by  opposing  to  it  an  equal  or  over-balancing  demand  on  the 
part  of  the  defendant.  In  this  case  what  is  averred  to  be  an 
SioKELS— Vol.  XCYIII.        22 
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equitable  counterclaim  is  in  its  legal  effect  an  allegation  that 
plaintiffs  cause  of  action  never  in  fact  existed ;  that  the  seem- 
ing evidence  of  it  was  the  product  of  a  mistake  and  not  the 
true  record  of  the  contract ;  and  that  the  risk  of  a  second 
insurance  for  one  thousand  dollars  for  which  the  action  was 
brought  was  never  in,  fact  taken  or  assumed  by  the  defendant 
company.  In  brief,  the  answer  denied  the  making  of  the 
contract  alleged,  or  any  liability  upon  it.  Of  coui-se,  if  true, 
that  was  a  complete  defense,  and  nothing  but  a  defense,  and 
could  not  be  turned  into  an  equitable  counterclaim  by  asking 
a  reformation  of  the  writing.  Any  sucii  relief  was  neetlless 
and  of  no  possible  consequence.  When  the  facts  pleaded 
should  be  proved  their  inevitable  first  effect  would  be  to  dis- 
prove and  defeat  tlie  plaintiff's  claim,  and  that  result  would 
furnish  a  remedy  complete  and  perfect,  and  leave  the  defend- 
ant in  a  position  of  entire  safety  and  needing  for  the  pro- 
tection of  its  rights  no  further  or  other  judgment  or  relief. 
For  the  reformation  sought  would  turn  the  policy  sued  upon 
only  into  an  agreed  renewal  of  a  policy  already  matured  and 
settled.  There  was  nothing  left  upon  wliich  such  a  renewal 
could  operate.  The  property  had  been  burned  :  the  loss  had 
been  paid :  and  the  jwUcy  which  covered  it  was  dead.  It 
could  not  be  effectively  renewed,  and  if  renewed  in  form 
would  be  lifeless  and  worthless  in  fact.  So  that,  beyond 
defeating  the  plaintiff's  claim,  the  defendant  had  no  right 
which  at  all  needed  a  further  affirmative  judgment,  and  no 
such  judgment  could  be  ever  a  practical  possibilii;y. 

That  fact  is  an  insuperable  difficulty  in  the  way  of  regard- 
ing this  plea  as  a  counterclaim.  To  be  such  it  must  amount 
to  an  independent  cause  of  action  which  the  defendant  com- 
pany, if  it  had  not  been  sued,  might  have  enforced  as  plain- 
tiff. Assume,  tlierefore,  that  this  suit  had  not  been  brought, 
but  that  the  company  had  sued  in  equity  upon  the  pleaded 
facts  to  reform  the  policy.  There  would  have  been  no 
equitable  cause  of  action  because  the  remedy  at  law  would  be 
adequate  and  no  necessity  or  ground  for  equitable  interference 
would   be   disclosed.     The    company   could    show   no   right 


1894.]  Walkee  v.  a.  C.  Ins.  Co.  171 

N.  Yi  Rep.]  Opinion  of  the  Court,  per  Finch,  J. 

dependent  upon  an  aflSrinative  renewal  of  the  old  policy,  for 
that  was  already  paid  and  canceled  and  could  not  be  renewed^ 
and  would  be  wholly  nugatory  and  worthless*  if  its  formal 
existence  should  be  prolonged.  The  only  possible  relief  would 
be  to  cancel  and  extinguish  the  second  policy  issued  by  mis^ 
take.  But  a  defense  against  that  at  law  as  never  having  been 
a  contract  made,  as  having  no  legal  existence,  would  be  always 
available  against  any  possible  claimant,  and  no  ground  for  the 
intervention  of  equity  would  appear.  The  case  would  be  like 
Geer  v.  Kissam  (3  Edw.  Ch.  129),  in  which  the  equitable 
relief  sought  was  the  cancellation  of  an  over-due  note,  and  in 
which  it  was  held  that  the  action  could  not  be  maintained. 
The  defense  at  law  was  perfect  and  fully  adequate.  Equally 
so  it  would  be  perfect  in  the  case  I  am  supposing,  and  not 
only  so  but  the  equitable  remedy  of  a  reformation  would  be 
both  superfluous  and  impossible ;  superfluous  because  needlesa 
for  any  purpose,  and  impossible  since  the  contract  as  reformed 
had  already  been  Anally  executed.  The  policy  existing  by 
mistake  could  not  be  valid  in  any  hands :  by  the  tire  it  had 
matured  and  ceased  to  be  a  continuing  liability  under  which 
new  rights  could  accrue :  it  represented  only  an  existing  right, 
of  action  at  law :  and  was  altogether  open  to  the  defense  that 
the  policy  was  a  mistake  and  not  a  contract  for  the  added 
insurance  claimed. 

The  defense,  therefore,  was  not  a  counterclaim  and  no  reply 
was  needed,  but  the  objection  to  the  plea  in  the  aspect 
asserted  could  be  taken  at  the  trial.  It  was  so  taken,  and  the 
court  ruled  in  accordance  with  the  contention.  Nevertheless, 
the  facts  pleaded  constituted  a  legal  defense,  and  put  in  issue 
the  very  existence  of  the  contract  sued  upon.  Whether  or 
not  there  was  an  actual  agreement  for  the  new  and  added 
insurance  became  a  question  for  the  jury,  which  was  fought 
out  at  the  trial  and  submitted  for  decision.  There  was  no- 
error  in  the  ruling  made. 

The  judgment  should  be  aflirmed,  with  coste. 

All  concur,  except  Andrews,  Ch.  J.,  not  sitting. 

Judgment  aflirmed. 
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Maky  Fiske  Paget  et  al.,   Respondents,   v.   Charles   G. 
Stevens,  as  Trustee,  etc.,  Appellant,  et  al.,  Respondents. 

Under  the  provisions  of  the  Code  of  Civil  Procedure,  providing  for  the 
service  of  a  summons  by  publication  upon  a  defendant  out  of  the  state 
(§§  438,  489),  which  require  that  the  order  directing  such  a  service  shall 
be  foimded  upon  a  verified  complaint  showing  a  sufficient  cause  of 
action  against  a  defendant  to  be  served,  it  is  not  sufficient  that  the  com- 
plaint sets  forth  facts  sufficient  to  constitute  a  cause  of  action;  the 
cause  of  action  must  be  one  of  which  the  court  can  take  cognizance. 

An  action  to  remove  testamentary  trustees,  holding  title  to  real  estate  under 
the  trust,  is  a  purely  personal  action,  having  no  connection  with  the  title, 
within  the  meaning  of  the  provision  of  said  Code  (Subd.  1,  §  363), 
giving  to  superior  city  courts  jurisdiction  in  an  action  to  procure  a 
judgment  affecting  an  estate  or  interest  in  real  property  or  a  chattel  real. 

The  provision  of  said  Code  (Subd.  1,  §  263),  giving  to  said  courts  jurisdic- 
tion of  an  action  **  brought  by  a  resident  of  the  city  wherein  the  court 
is  located  against  a  natural  person  who  is  not  a  resident  of  the  state," 
includes  cases  where  a  sole  plaintiff  or  all  of  the  plaintiffs  are  residents 
of  the  city;  it  does  not  give  jurisdiction  where  one  of  two  or  more  plain- 
tiffs, who  is  not  merely  a  formal,  but  an  interested  party  isa  non-i'esident. 

An  action  was  brought  in  the  Court  of  Common  Pleas  in  and  for  the  city 
and  county  of  New  York  to  remove  two  trustees  of  a  trust  created 
under  a  will,  one  of  whom  is  and  was  at  the  commencement  of  the 
action  and  during  the  time  mentioned  in  the  complaint  a  resident  of 
Massachusetts,  and  none  of  the  acts  complained  of  were  done  in  this  state. 
One  of  the  plaintiffs,  also  a  trustee,  resides  in  the  city  of  New  York;  the 
other  plaintiff,  a  cestui  que  trust,  resides  in  England.  An  order  was 
made  for  the  service  of  the  summons  on  said  non-resident  trustee  by 
publication.  On  motion  to  vacate  the  order,  held,  that  said  court  bad 
no  jurisdiction,  and  so,  that  the  order  ought  to  have  been  vacated. 

(Argued  June  19,  1894;  decided  October  9,  1894.) 

Appeal  from  order  of  the  General  Term  of  the  Court  of 
Conunon  Pleas  for  the  city  and  county  of  New  York,  made 
May  7, 1894,  which  affirmed  an  order  of  S]>ecial  Term  denying 
a  motion  by  the  defendant  Charles  G.  Stevens  to  vacate  and 
«et  aside  an  order  of  publication. 

This  action  was  brought  for  the  removal  of  John  L.  Melcher 
and  Charles  G.  Stevens,  as  trustees  under  the  will  of  Paran 
Stevens,  deceased. 
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The  defendant  Charles  G.  Stevens  being  at  the  time  of  the 
commencement  of  the  action  a  resident  of  the  state  of  Massa- 
chnsettSy  an  order  for  service  of  the  summons  npon  him  by 
publication  was  obtained,  which  he  moved  to  vacate. 

The  further  facts,  so  far  as  material,  are  stated  in  the  opinion. 

George  Zahriskie  for  appellant.  The  order  for  publication 
must  be  founded  upon  a  verified  complaint  showing  a  suffi- 
cient cause  of  action  against  the  defendant  to  be  served  and 
proof  by  affidavit  of  the  additional  facts  required  by  the  Code. 
The  phrase,  "  sufficient  cause  of  action,"  means  a  valid  claim 
against  the  defendant,  and  one  of  which  the  court  can  take 
cognizance  without  personal  service  of  process  within  its  juris- 
diction upon  the  defendant.  {Bryan  v.  U.  P.  Ci?.,  112  N.  Y. 
382-386 ;  Code  Civ.  Pro.  §  439.)  The  jurisdiction  of  the 
Court  of  Common  Pleas  cannot  be  maintained  under  subdivis- 
ion 1  of  section  263,  because  this  is  not  an  action  "  to  recover 
or  procure  a  judgment  establishing,  determining,  defining, 
forfeiting,  annulling  or  otherwise  affecting  an  estate,  right,, 
title,  lien  or  other  interest  in  real  property  or  a  chattel  real." 
{MoClushy  V.   CromweU,  11   N.   Y.  593,  601;    People  v. 

Woodruff,  32  id.  365,  364;  People  v.  Wemple,  115  id. 
302,  307;  Carpenter  v.  Strange,  141  U.  S.  87;  Mas»ie  v. 

Waits,  6  Cranch,  148 ;  Gardner  v.  Ogden,  22  K.  Y.  327 ; 
K.  L.  Ins.  Co.  V.  Clark,  22  Hun,  506 ;  T.  C.  N.  Bank  v. 
Blake,  43  id.  162 ;  Becker  v.  Tovm  of  Cherry  Creek,  70  id. 
6  ;  Bemer  v.  McKay,  54  Fed.  Rep.  432 ;  Kirk  v.  Kirk,  137 
N.  Y.  510;  Douglass  v.  Cruder,  80  id.  15 ;  Jones  v.  Jones, 
108  id.  415.)  The  jurisdiction  of  the  Court  of  Common  Pleas 
cannot  be  supported  on  the  theory  that  the  cause  of  action 
arose  within  the  city  of  New  York ;  because  the  cause  of 
action  arose  in  Massachusetts,  where  the  defendant  resides,, 
and  where  the  laud  is  situated  in  respect  of  which  the  alleged 
breach  of  duty  has  been  committed.  {Gamer  v.  IL  Mills,  6 
Abb.  [N.  C]  212,  218,  219  ;  Lattin  v.  McCarty,  41  N.  Y. 
107 ;  Leary  v.  Melcher,  14  N.  Y.  Supp.  689 ;  Walters  v.  6\ 
Ins.  Co.,  6  Hun,  343 ;  P.  N.  Bank  v.  Taylor,  60  id.  130  j 
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I'eople  V.  Tweed,  53  N.  Y.  194 ;  Zanders  v.  S.  I.  K  Co., 
Id.  450 ;  Hoag  v.  Lamont,  60  id.  96 ;  Pennoyer  v.  iTgf,  95 
U.  S.  714,  727.)  The  criticism  of  the  learned  judges  at 
Special  Term  and  General  Term,  to  the  effect  that,  if  defend- 
ant's objections  to  the  jurisdiction  of  the  Court  of  Common 
Pleas  are  well  founded,  neither  the  Supreme  Court  of  this 
state  nor  the  courts  of  Massachusetts  or  Rhode  Island  can 
acquire  jurisdiction,  is  based  upon  a  misapprehension  of  the 
situation.  {Gardner  v.  Ogden^  22  N.  Y.  327 ;  Gibson  v.  A. 
L,  cfe  T,  Co.,  58  Hun,  449.)  The  question  of  juiisdiction  is 
properly  raised  by  motion  to  vacate  the  order  of  publication. 
{  Yon  Hesse  v.  Ma^kaye,  55  Hun,  365 ;  Bryan  v.  U.  P.  Co., 
112  N.  Y.  439.) 

Frederick  P.  Delafield  for  respondents.  The  situs  of  the 
property  determines  the  jurisdiction  of  the  court,  irrespective 
of  parties,  and  the  court  has,  therefore,  indisputable  juris- 
diction over  so  much  of  this  action  as  affects  the  lands  situate 
in  the  city  and  county  of  Xew  York.  (Code  Civ.  Pro. 
§§  263-265 ;  Amdt  v.  Griggs,  134  U.  S.  316 ;  Acker  v. 
Leland,  96  N.  Y.  383 ;  Quaclcenhoss  v.  Southwich  41  id. 
117 ;  Nichols  V.  Romaine.^  9  How.  Pr.  512 ;  Eiiel  v.  Brackin, 
6  J.  &  S,  9 ;  Christy  v.  Libhy,  2  Daly,  418 ;  Alexander  v. 
Bennett,  60  N.  Y.  204.)  The  Court  of  Common  Pleas  has 
unlimited  equity  jurisdiction.  {Carey  v.  Carey,  2  Daly,  424; 
Townsimd  v.  M,  S.  <&  S.  S.  B,  Co.,  15  N.  Y.  587 ;  Zangdon 
V.  Astor,  Id.  9  ;  Wheeler  v.  Neiobould,  16  id.  392 ;  Dunham 
v.  Waterman,  17  id.  9 ;  Bennett  v.  Van  Syckd,  18  id.  481 ; 
Iloyt  V.  Thompson,  19  id.  207.)  The  defendant's  claim  of 
exclusive  jurisdiction  for  the  Supreme  Court  in  an  action  of 
this  kind  is  untenable.  {Burckle  v.  Eckhart,  3  N.  Y.  132 ; 
Garner  v.  Harmony  MilU,  13  J.  &  S.  148 ;  Brovm  v. 
Brown,  1  Barb.  Ch.  189 ;  Becknell  v.  Field,  8  Paige,  443 ; 
Genet  v.  D.  i&  H.  C.  Co.,  113  N.  Y.  472;  Sherman  v.  Felt, 
2  id.  186.)  A  sufficient  cause  of  action  is  stated  in  the  com- 
plaint. {Quackenboss  v.  Southicick,  41  K".  Y.  117 ;  Be7*aisme8 
V.  Dxmhain,  22  Hun,  86 ;  In  re  Morgaii,  68  N.  Y.  618.) 
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Peckham,  J.  The  plaintiff  Mary  Fiske  Paget  is  one  of 
three  children  which  the  late  Paran  Stevens  left  him  surviving 
at  his  death  in  1872.  The  plaintiff  Marietta  R.  Stevens  is 
his  widow.  The  defendants  Charles  Q.  Stevens  and  John  L. 
Melcher  are  two  of  the  three  trustees  appointed  by  the 
deceased  in  the  twelfth  clause  of  his  will^  the  plaintiff  Mrs. 
Stevens  being  the  third. 

The  trust  created  in  that  clause  was  in  favor  of  the  plaintiff 
Mrs.  Paget,  and  consisted  of  one-third  of  the  remainder  of 
the  estate  of  the  deceased,  afteV  the  payment  of  all  debts, 
specific  bequests  and  legacies,  and  payments  to  trustees  of 
trusts  otherwise  created.  The  income  from  this  one-third  is 
by  the  terms  of  the  will  to  be  paid  by  the  trustees  to  the 
plaintiff  Mrs.  Paget  during  her  lifetime,  and  upon  her  decease 
the  principal  is  to  be  paid  to  her  children. 

Similar  trusts  in  favor  of  his  two  other  children  were  created 
by  the  eleventh  and  thirteenth  clauses  of  the  will.  One  of 
the  other  children  married  the  defendant  John  L.  Melcher, 
and  the  third  child,  a  son,  died  unmarried  and  without  issue, 
and  by  the  terms  of  the  will  such  share  went  in  equal  parts  to 
the  plaintiff  Mrs.  Paget,  and  the  defendant  Mrs.  Melcher. 

The  plaintiffs  have  commenced  this  action  to  remove  the 
two  defendants  Charles  G.  Stevens  and  John  L.  Melcher  from 
their  positions  as  trustees  of  Mrs.  Paget  under  the  twelfth 
clause  of  the  will  of  the  deceased  Stevens. 

Mrs.  Marietta  R.  Stevens  resides  in  the  state  of  New  York, 
and  the  plaintiff  Mrs.  ^get  is  a  married  woman,  residing 
with  her  husband  in  the  city  of  London,  England.  The 
defendant  John  L.  Melcher  is  a  resident  of  this  state,  and 
the  defendant  Charles  G.  Stevens  is,  and  was  at  the  time  of 
the  commencement  of  this  action,  a  resident  of  Massachusetts. 

There  has  been  conveyed  to  the  trustees  of  the  three 
respective  trusts  above  mentioned,  certain  real  estate  in  Mas- 
sachusetts, while  the  real  estate  in  New  York,  other  than  such 
as  has  been  conveyed  to  the  trustees  for  Mrs.  Stevens,  the 
widow,  is  in  the  actual  possession  of  the  executors  and  execu- 
trix of  the  will  of  the  deceased  Stevens,  and  has  not  been  sold 
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or  divided  between  those  entitled  thereto,  among  whom  are 
the  two  children  of  the  deceased. 

The  grounds  for  seeking  the  removal  of  the  two  defendant 
tnistees  of  the  plaintiff  Mrs.  Paget  are  set  forth  in  the  com- 
plaint, which  alleges  that  they  have  practically  ousted  the  third 
trustee  (the  plaintiff  Mrs.  Stevens)  from  the  exercise  of  any 
authority  created  by  tlie  trust,  and  have  failed  to  co-operate 
with  or  consult  her  in  the  management  of  such  trust,  and  have 
received  the  income  of  the  Boston  property,  kept  the  accounts 
thereof  and  disposed  of  the'same  without  her  knowledge  or 
consent.  It  is  also  stated  that  tlie  trustees  under  the  eleventh 
clause  of  the  will  (in  favor  of  the  daughter  of  Mrs.  Melcher), 
who  are  the  defendant  Charles  G.  Stevens  and  one  George  F. 
Richardson,  have  commenced  an  action  somewhat  in  the 
nature  of  partition,  and  have  made  the  trustees  under  the 
twelfth  clause  defendants  therein,  and  as  Charles  G.  Stevens 
is  one  of  the  plaintiffs  in  that  action  of  partition,  and  is  also 
one  of  the  trustees  of  Mrs.  Paget  under  the  twelfth  clause, 
and  the  defendant  John  L.  Melcher  is  also  such  trustee  under 
the  latter  clause,  and  is  also  the  husband  of  Mrs.  Melcher,  the 
cestui  que  trust  in  such  eleventh  clause,  it  is  alleged  that  the 
plaintiff  Mrs.  Paget  is  in  danger  of  not  being  properly  repre- 
sented in  that  action. 

This  in  substance  is  the  cause  of  action  as  set  up  in  the 
complaint.  Some  of  the  parties  defendant  have  appeared  in 
the  action,  but  among  those  who  have  not  appeared  is  the 
non-resident  defendant  Charles  G.  Stevens. 

The  plaintiffs  procured  an  order  for  the  publication  of  the 
summons  as  against  him  and  some  other  non- residents,  and  he 
has  appeared  specially  for  the  sole  purpose  of  making  a  motion 
to  set  aside  the  order  of  publication  so  far  as  he  was  concerned, 
and  upon  the  ground  that  the  action  was  not  one  which,  upon 
the  facts  set  forth,  was  within  the  jurisdiction  of  the 
Court  of  Common  Pleas  of  New  York.  The  motion  has  been 
denied  by  the  courts  below  and  the  defendant  Stevens  has 
appealed  to  this  court. 

The  Code  of  Civil  Procedure  provides  in  section  438  for 
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the  granting  of  an  order  directing  the  service  of  a  summons 
upon  a  defendant  without  the  state  by  publication.  Section 
439  of  the  Code  provides  that  the  order  must  be  founded 
upon  a  verified  complaint  showing  a  sufficient  cause  of  action 
against  tlie  defendant  to  be  served,  etc.  This  language  does 
not  mean  simply  a  complaint  which  would  withstand  a  demur- 
rer based  upon  the  ground  that  it  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action.  The  cause  of  action  which 
is  sufficient  is  one  against  the  defendant  of  which  the  court 
can  take  cognizance.  In  this  case  it  must  be  one  of  which  the 
court  has  jurisdiction  (as  to  defendant  Charles  G.  Stevens) 
upon  the  assumption  that  he  is  a  non-resident.  This  meaning 
has  been  adjudged  to  be  the  connect  one  in  Bryan  v.  Uni- 
verdty  Co,  (112  K  Y.  382,  386). 

We  are,  therefore,  remitted  to  the  question  whether  the 
cause  of  action  as  against  defendant  Charles  G.  Stevens  which 
is  set  forth  in  the  complaint  is  one  over  which  the  Court  of 
Common  Pleas  of  New  York  has  jurisdiction,  assuming  that 
he  was  a  resident  of  the  state  of  Massachusetts  at  the  time  the- 
action  was  commenced.  The  court  named  is  one  of  the 
Superior  City  Courts  mentioned  in  the  Code.  (Code  of  Civil 
Procedure,  §  3343.)  The  jurisdiction  of  such  a  court  is  stated 
in  section  263.  There  are  several  subdivisions  to  that  section^ 
and  the  plaintiffs  contend  this  cause  of  action  is  provided  for 
in  the  first,  the  second  and  the  sixth  subdivisions  thereof. 
The  material  portion  of  the  first  subdivision  referred  to  grants 
jurisdiction  to  the  court  "  in  every  other  action  to  recover  or 
to  procure  a  judgment  establishing,  determining,  defining, 
forfeiting,  annulling  or  otherwise  affecting  an  estate,  rights 
title,  lien  or  other  interest  in  real  property  or  a  chattel  real. 
But  jurisdiction  attaches  under  this  subdivision  only  where 
the  real  property  to  which  the  action  relates  is  situated  within 
the  city  where  the  court  is  located."  Jurisdiction  is  extended 
by  the  second  subdivision  "  to  an  action  for  any  other  cause^ 
where  the  cause  of  action  arose  within "  the  city  where  the 
court  is  located,  and  by  the  sixth  subdivision  "  to  an  action 
for  any  cause  brought  by  a  resident  of  the  city  wherein  the 
SicKELs— Vol.  XCVIII.        23 
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court  is  located,  against  a  natural  person  who  is  not  a  resident 
of  the  state." 

We  think  that  not  one  of  the  subdivisions  embraces  such  an 
action  as  this. 

The  first  subdivision  does  not  touch  it  for  the  reason,  that 
the  action  does  not  in  any  manner  affect  or  determine  the 
title  to  or  any  interest  in  real  property  or  a  chattel  real.  The 
judgment  in  the  action  could  not  adjudge  anything  in  regard 
to  the  title  within  the  meaning  of  the  statute.  The  object 
and  purpose  of  the  action  are  to  remove  trustees  of  a  trust 
created  under  the  will  of  Mr.  Stevens.  It  is  a  purely  personal 
action  having  no  connection  whatever  with  the  title  to  the 
real  property  held  under  the  trust.  It  is  true  that  the  judg- 
ment might  remove  the  trustees  and  so  divest  them  of  the 
title  to  the  real  property.  But  they  hold  it  sbnply  as  repre- 
sentatives, and  not  in  their  own  right,  and  precisely  tlie  same 
title  which  they  held  would  remain  in  the  survivor  (Mrs. 
Stevens)  or  pass  to  successors  appointed  by  the  court  and 
w^hoUy  unaffected  by  its  decree.  The  judgment  would  simply 
determine  the  person  who  ought  or  ought  not  to  hold  the  title 
as  a  trustee,  without  any  individual  or  personal  interest  therein, 
and  its  extent  and  quality  would  remain  without  any  adjudi- 
cation regarding  it,  and  precisely  the  same  in  the  successors 
as  it  was  in  the  trustees  who  might  be  removed  by  tlie  judg- 
ment of  the  court.  It  is  not  even  a  case  of  rival  claimants  to 
the  trusteeship  under  the  same  clause  in  the  will,  each  claim- 
ing to  be,  and  appealing  to  the  court  for  a  decision  as  to 
which  was  such  trustee  and  the  holder  of  the  title.  Nothing 
whatever  in  regard  to  the  title  as  such  could  or  is  sought  to 
be  adjudged  in  this  action. 

The  only  question  arising  herein  is  as  to  who  shall  hold,  as 
a  mere  representative,  the  title  to  real  property  which  is 
undisputed  and  not  the  subject  of  litigation.  Whatever  judg- 
ment may  be  entered,  the  title  to  the  property  remains  the 
same  that  it  is  in  the  trustees  of  the  trust  created  by  Mr. 
Stevens'  will,  and  to  determine  whether  one  trustee  shall  be 
removed  and  another  appointed  in  his  place  with  preci&^ly  the 
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«uane  rights,  powers  and  duties  and  hplding  ex6u:tly  the  s^me 
title  as  hi^  predecessor,  cannot  in  any  legal  §eiise  be  said, 
within  the  ptpper  meaning  of  the  statute,  to  establish,  deter- 
mine, define,  forfeit,  annul  or  otherwise  aflfect  an  estate,  right, 
title,'  lien  or  other  interest  in  real  property  or  a  chattel  real. 
It  only  affects  the  person  who  shall,  without  any  personal  or 
individual  interest  therein  hold  a  title  which  is  not  disputed 
And  for  the  purposes  of  a  trust,  the  meaning  and  extent  of 
which  are  not  involved  and  in  regard  to  which  no  judgment 
could  be  given.  To  remove  a  trustee  under  such  facts  do^s 
not  in  any  legal  sense  of  this  statute  forfeit  or  annul  an  estate. 

This  construction  of  the  statute  is  neither  metaphysical  nor 
subtle.  On  the  contrary,  it  seems  to  us  a  very  plain  and 
natural  one.  The  preceding  portion  of  the  first  subdivisioji 
of  section  263  indicates  quite  plainly  what  the  nature  of  the 
various  actions  contemplated  in.  the  section  was  to  be.  The 
action  was  in  some  manner  to  recover  or  to  affect,  to  foreclose 
or  to  forfeit  the  title  claimed  by  another,  so  that  when  the 
judgment  was  pronounced  such  title  would  be  defined  or 
^judged  either  good  or  bad,  forf<?ited  to  one  claiming 
adversely  or  forfeited  or  cut  off  by  some  superior  claiu;i. 
Adverse  or  conflicting  interests  in  the  real  property  would  be 
determined  or  adjudged  by  an  action  of  the  nature  contem- 
plated in  the  section.  It  would  be  a  most  strained  and  unnat- 
ural construction  to  hold  that  such  an  action  as  this  would 
come  under  the  terms  of  the  statute  when  the  only  matter 
really  determined  would  be  whether  a  mere  stakeholder,  so  to 
speak,  was  a  proper  depository  of  the  title  which  was  undis- 
puted, or  whether  he  had  been  guilty  of  such  acts  as  would 
render  his  removal  proper,  the  title  to  the  property  in  such 
case  vesting  in  his  successor  and  no  judgment  given  in  regard 
to  its  extent,  quality  or  character.  We  cannot  believe  it  was 
ever  the  intention  of  the  legislature  to  include  such  an  action 
within  the  meaning  of  the  section,  and  we  believe  it  did  not 
in  fact  so  include  it. 

In  this  view  it  is  not  necessary  to  determine  or  further  to 
notice  tlie  other  objection  raised  by  defendant  Stevens,  that 
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as  part  of  the  real  property  embraced  in  the  trust  lies  in  the 
state  of  Massachusetts,  the  New  York  Court  of  Common 
Pleas  can  have  no  jurisdiction  because  of  the  provision  in  the 
Code  that  the  real  property  to  which  the  action  relates  must 
be  situated  within  the  city  where  the  court  is  located.  *  The 
action  does  not,  within  this  section,  relate  to  real  estate. 

Nor  do  we  think  that  the  provision  of  the  second  subdivis- 
ion of  section  263  covers  this  case. 

The  "  cause  of  action "  did  not  arise  in  the  city  of  New 
York  so  far  as  regards  defendant  Stevens.  During  all  the 
time  mentioned  in  the  complaint  he  has  been  a  resident  of  the 
state  of  Massachusetts,  and  the  cause  of  action  is  his  alleged 
misconduct  as  trustee.  There  is  no  pretense  that  he  has  done 
an  act  in  New  York.  His  alleged  misconduct  it  is  claimed 
might  as  a  consequence  possibly  harm  the  trust  estate.  If  this 
were  true,  that  estate  is  in  no  sense  the  subject  of  the  action, 
nor  is  it  the  cause  of  action.  That  cause  is,  as  I  have  said, 
the  alleged  misconduct  of  Mr.  Stevens,  his  breach  of  or  fail- 
ure to  perform  his  duty  as  a  trustee,  and  that  arose  in  the 
place  where  he  resided  and  assumed  to  act  as  trustee  and 
where  such  alleged  breach  occurred.  Assuming  the  correct- 
ness of  the  plaintiffs'  claim  that  it  is  in  New  York  that  Mrs. 
Paget  is  exposed  to  the  danger  of  being  represented  by 
improper  and  unfriendly  attorneys,  it  does  not  on  that  account 
appear  that  the  cause  of  action  against  Mr.  Stevens  arose  in 
that  city.  This  alleged  danger  is  but  a  consequence  of  the 
alleged  misconduct ;  it  is  ^lot,  and  in  and  of  itself  it  cannot 
form  or  constitute  a  cause  of  action.  The  subject  of  the 
action  is  in  no  sense  the  trust  property.  It  is  the  alleged 
breach  of  duty  of  the  trustee,  as  a  consequence  of  which  it  is 
claimed  that  harm  may  result  to  such  property.  The  preser- 
vation of  the  trust  property  may  be  one  of  the  results  which 
plaintiffs  claim  would  flow  from  the  removal  of  the  trustee, 
but  the  preservation  of  such  property  is  in  no  legal  sense  the 
cause  of  action.  To  call  an  action  brought  to  remove  a  trus- 
tee from  his  trust  because  of  his  personal  conduct  or  miscon- 
duct as  such  trustee,  one  in  which  the  cause  of  action  is  the 
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preservation  and  management  of  the  trust  property,  seems  to 
us  a  subversion  of  the  meaning  of  language.  Tlie  judgment 
cannot  control  the  management  of  the  trust  estate,  for  in  any 
event  it  is  to  be  managed  by  trustees  who  are  to  carry  out  the 
purpose  and  end  of  such  trust,  and  no  person  who  might  be 
appointed  would  have  any  other  or  different  powers  of  man- 
agement than  his  predecessor,  and  no  relief  is  sought  or  could 
be  granted  which  would  be  in  the  least  inconsistent  with  this 
fact. 

Finally,  the  court  takes  no  jurisdiction  by  virtue  of  the 
sixth  subdivision  of  the  section.  The  action  is  not  brought 
by  a  resident  of  the  city  wherein  the  court  is  located,  against 
a  natural  person  who  is  not  a  resident  of  the  state.  This  sub- 
division includes  the  case  where  the  sole  plaintiff  or  all  the 
plaintiffs  are  residents  of  the  city.  In  this  case  one  of  the 
plaintiffs  (Mrs.  Paget)  is  a  citizen  of  London  in  the  kingdom 
of  Great  Britain.  Mrs.  Paget  is  not  a  merely  formal  party 
to  the  action,  assuming  such  fact  to  constitute  an  exception  to 
the  rule.  She  is  the  cestui  que  trust  and  of  the  two  plaintiffs 
she  is  the  person  alone  .who  is  substantially  interested  in  the 
performance  of  the  trust.  By  the  joining  of  the  third  trus- 
tee (her  mother)  with  her  as  plaintiff,  the  court  does  not 
thereby  acquire  a  jurisdiction  by  reason  of  the  residence  of 
the  trustee  in  the  city  of  New  York,  which  otherwise  it  would 
not  possess.  One  of  the  plaintiffs  has  not  the  necessary  juris- 
dictional residence  in  that  city,  and  the  objection  is  not  ren- 
dered without  force  by  proof  that  another  of  the  plaintiffs 
has.  Where  citizenship  or  residence  is  requisite  on  the  part 
of  plaintiffs,  it  has  always  been  held  that  the  fact  must  exist 
in  regard  tp  all  the  plaintiffs.  This  has  been  so  held  in  the 
United  States  courts  in  reference  to  citizenship,  and  we  think 
it  is  the  plain  meaning  of  the  statute. 

We  agree  with  the  able  and  satisfactory  dissenting  opinion 
delivered  by  the  learned  judge  at  the  General  Term  of  the 
Common  Pleas,  and  we  might  well  have  rested  our  judgment 
upon  it,  but  as  the  case  here  was  necessarily  argued  somewhat 
briefly,  we  have  felt  that  although  in  our  judgment  it  was 
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quite  a  plain  one,  yet  it  would  be  well,  considering  the  import- 
ance of  the  question  involved,  not  only  to  give  it  most  mature 
consideration,  but  also  to  elaborate  somewh&t  the  reasons  for 
the  conclusion  at  which  we  have  arrived. 

The  order  appealed  from  must  be  reversed,  with  costs  in  all 
courts,  and  the  motion  to  set  the  order  of  publication  aside,  so 
far  as  defendant  Charles  G.  Stevens  is  concerned,  must  be 
granted,  with  costs. 

All  concur,  except  Andeews,  Ch.  J.,  not  sitting,  and  Gray, 
J.,  not  voting. 

Ordered  accordingly. 


^        Charles  R.  Fraoe,  Respondent,  v.  The  New  York,  Lakb 

148  1H2  Erie  and  Western  Railroad  Company,  Appellant. 
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ii? In  an  action  to  recover  damages  for  the  destruction  of  plaintiff's  property 

by  a  fire  aUeged  to  have  been  kindled  by  sparks  which  escaped  from  an 
engine  passing  on  defendant's  road,  it  appeared  that  what  is  known  as 
a  "straight  stack  spark  arrester"  was  used  upon  the  engine,  and  the 
evidence  was  uncontradicted  that  this  kind  of  spark  arrester  was  in  gen- 
eral  use  on  nUiny  of  the  large  railroads  and  on  some  was  almost  exclu- 
sively employed,  and  that  it  in  fact  arrested  sparks  as  well  as  any  kind 
that  was  known.  The  question  was  submitted  by  the  trial  court  to  the 
jury  as  to  defendant's  negligence  in  the  adoption  of  a  proper  system  or 
kind  of  spark  arresters.     Held,  error. 

ComM  V.  F.  R  K  Ins.  Go.  (74  N.  Y.  395).  distinguished. 

It  9eems^  the  court  may  take  judicial  notice  that  the  "  diamond  stack"  and 
the  "straight  stack  spark  arresters"  are  in  very  general  use  upon  the 
railroads  of  the  country,  and  are  both  well-known  systems  for  arresting 
sparks. 

The  property  destroyed  was  a  barn  and  an  hotel  about  forty  feet  distant 
therefrom.  The  bam  first  caught  fire.  The  court  charged  that  to 
justify  a  verdict  including  the  value  of  the  hotel  the  jury  must  find 
"  that  the  same  was  destroyed  by  reason  of  the  fire  being  communicated 
thereto  directly  from  the  engine,  or  without  the  assistance  of  other 
agencies.     Heldt  no  error. 

It  u^ms,  the  doctrine  of  the  case  of  Ryan  v.  N.  T.  G.  R.  R.  Go.  (35 
K.  Y.  210)  not  to  be  extended  beyond  the  precise  facts  appearing 
therein. 

(Argued  June  12,  18W;  decided  October  9,  1894.) 
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Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  March  28,  1893,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict,  and  also  affirmed  an  order 
denying  a  motion  for  a  new  trial. 

This  action  was  brought  to  recover  damages  for  the  destruc- 
tion of  plaintiff's  property  by  a  tire  caused  by  sparks  or  coals 
alleged  to  have  been  negligently  thrown  from  a  passing  engine 
of  defendant. 

The  property  destroyed  was  a  barn  and  hotel.  The  build- 
ings were  about  forty  feet  apart.  The  barn  first  caught  tire 
and  thereafter  the  hotel. 

The  court  charged,  among  other  things,  as  follows : 

"  In  order  to  justify  you  in  finding  a  verdict  for  the  plain- 
tiff for  the  value  of  the  buildings,  it  is  incumbent  upon  you 
to  find  from  the  evidence  in  the  case  that  the  destruction  of 
the  barn  was  the  direct  and  natural  cause  of  the  fire  l>eing 
emitted  from  the  engine,  and  if  you  find  that  the  fire  was 
emitted  from  the  engine  immediately  to  the  house,  under  the 
circumstances  to  which  I  have  called  your  attention,  the  plain- 
tiff would  be  entitled  to  recover.  To  justify  a  verdict  cover- 
ing or  including  tlie  value  of  the  liotel,  you  must  find  that  the 
same  was  destroyed  by  reason  of  the  fire  being  comrauuicated 
thereto  directly  from  the  engine,  or  without  the  assistance  of 
other  agencies  and  arising  from  other  causes.  This  is  a  ques- 
tion for  you  to  determine  from  the  evidence." 

The  further  material  facts  are  stated  in  the  opinion. 

James  H,  Stevens  for  appellant.  The  defendant  was  not 
guilty  of  negligence  in  causing  the  burning  of  the  hotel  barn. 
{OdeU  V.  iV".  r.  a  db  H.  It  R,  R,  Co.,  120  K  T.  323; 
O'NeiUy.  R.  R.  Co.,  116  id.  583;  Code  Civ.  Pro.  §  999; 
Teinkauf  V.  Lomhard,  137  N.  Y.  417;  Searls  v.  M,  R.  Co., 
101  id.  661.)  If  the  defendant  is  considered  liable  for  the 
burning  of  the  barn,  yet  there  is  no  liability  for  the  burning 
of  the  hotel,  which  by  the  undisputed  evidence  took  tire  from 
the  burning  bam,  and  that,  too,  as  we  contend,  after  a  change 
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of  the  wind,  which  was  blowing  a  furious  gale.  Such  dam- 
ages are  too  remote.  {Read  v.  Ifichols^  118  N.  Y.  224; 
Heiper  v.  NicTwls^  31  Hun,  491.)  It  is  respectfully  submit- 
ted that  if  there  can  be  a  case  of  contributory  negligence  in  a 
fire  case,  this  is  one.  {In  re  U.^  etc,  R.  R,  Co.,  56  Barb.  456.) 
As  it  cannot  be  known  which  kind  of  cinders  or  sparks  set  the 
fire,  if  at  all,  there  is  a  failure  of  proof  and  the  motion  for  a 
non-suit  should  have  been  granted  for  a  failure  to  prove  a 
cause  of  action.  {Grant  Case,  133  N.  Y.  659;  Safford  Case, 
74  Hun,  306,  307.)  The  objections  should  have  been  sus- 
tained to  the  questions  put  to  Elmer  A.  Chase  by  plaintifE. 
{Ferguson  v.  flubbeU,  97  N.  Y.  507.) 

Clarence  A.  Farnum  for  respondent.  The  evidence  given 
upon  the  trial  raised  a  question  of  fact  and  warranted  a 
recovery  by  the  plaintiiBE.  {Sheldon  v.  H,  R,  R,  R.  Co,,  14  N. 
Y.  218 ;  Westjleld^  v.  F,  R.  Co.,  5  Ilun,  75  ;  Corse  v.  A\  C.  R. 
R.  Co.,  59  Barb.  644;  Fkld  v.  N.  Y.  C  R.  R.  Co.,  32  K 
Y.  339 ;  CHst  v.  E.  R.  Co.,  58  id.  638 ;  Seijholt  v.  N.  T.,  L. 
F.  i&  W.  R.  R.  Co.,  95  id.  502 ;  Genuiig  v.  N.  T.  <&  N.  F.  R. 
R.  Co.,  21  K  Y.  Supp.  97 ;  O'jVeUl  v.  J\^.  Y.,  0.  &  W.  R.  R. 
Co.,  115  K  Y.  579 ;  Collins  v.  iV^.  Y.  C.  d&  IL  R.  R.  R.  Co., 
11  N.  Y.  Supp.  308;  33  K  Y.  S.  E.  569;  132  N.  Y.  603; 
M.  P.  R.  Co.  V.  T.  &  P.  R.  Co.,  41  Fed.  Rep.  917;  Burhe 
V.  M.  R.  Co.,  13  Daly,  75 ;  Billings  v.  F.  R.  R.  Co.,  11 
N.  Y.  Supp.  837 ;  58  Hun,  605 ;  128  K  Y.  644.)  The  plain- 
tiff is  entitled  to  recover  for  the  burning  of  the  hotel  and  the 
personal  property  therein  as  well  as  :{or  the  barn,  such  burn- 
ing being  the  proximate  and  natural  result  of  tlie  burning  of 
the  barn.  (  Wehb  v.  R.,  W.  cfe  0.  R.  R.  Co.,  49  N.  Y.  420 ; 
PoUett  V.  Long,  56  id.  200  ;  FhrgottY.  Mayor,  etc.,  96  id.  264 ; 
Pielhe  v.  C,  M.  &  S.  P.  R.  Co.,  5  Dak.  444 ;  Vallo  v.  U.  S. 
F.  Co.,  147  Penn.  St.  404 ;  Van  Fleet  y.  iT.  Y.  C.  R.  R.  Co., 
7  K.  Y.  Supp.  636 ;  Adarns  v.  Young,  14  Ohio  St.  80 ; 
Butcher  v.  F.  V.  R.  Co.,  67  Cal.  518  ;  Cohen  v.  Ifayor,  113 
N.  Y.  532 ;  Gihneyv.  State,  137  id.  5,  6 ;  IliU  v.  Winsor,  118 
Mass.  251 ;  Fton  v.  Lyster,  60  N.  Y.  252 ;  Zowery  v.  M.  R. 
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Co,,  99  id.  158;  C.  A  A.  R.  R.  Co.  v.  PenneU,  110  111. 
435;  M.  <&  S.  P.  E.  Co.  v.  KeOogg,  94  U.  S.  469.)  The 
exception  of  the  defendant  to  the  question  put  to  and  its 
answer  of  the  witness  Daniel  Frace,  that  about  three  weeks 
prior  to  this  fire  he  saw  sparks  and  cinders  come  from  the 
smoke  stack  of  defendant's  engine,  is  unavailing,  for  it  appears 
it  was  the  same  engine  No.  579  which  set  this  fire  complained 
of,  and  that  it  threw  cinders  as  large  as  a  hickory  nut  and  set 
fire  to  the  hotel  three  weeks  before.  It  is  competent  to  show 
other  fires.  {CoUina  v.  N.  Y.  C.  <&  II.  li.  R.  R.  Co.,  132 
N.  Y.  603  ;  Field  v.  N.  Y.  C.  R.  R.  Co.,  32  id.  339  ;  We%ir 
field  Y.  E.  R.  Co.,  5  Hun,  75 ;  G.  T.  R.  Co.  v.  Richardson,  91 
U.  S.  454;  FdJJ  v.  R.,  W,  cfe  O.  R.  R.  Co.,  49  K  Y.  420; 
C,  S.  P.,  M.  dc  O.  R.  Co.  V.  Gilhert,  52  Fed.  Rep.  711.)  The 
exceptions  which  related  to  the  exchision  of  the  evidence  deny- 
ing the  defendant  the  right  of  showing  that  the  plaintiff  had 
received  from  insurance  companies  the  value  of  his  buildings 
and  their  contents  are  unavailing.  {M.  S.  Bank  v.  Pierce,  137 
N.  Y.  444 ; .  CoUins  v.  ]^.  Y.  C.  <&  IL  R.  R.  R.  Co,,  5  Hun, 
503 ;  71  N.  Y.  609  ;  Merrick  v.  Brainard,  38  Barb.  574 ;  34 
N.  Y.  208  ;  Brigga  v.  N.  Y.  C  cfe  //.  R.  R.  R.  Co.,  72  id.  26 ; 
Weher  v.  M.  i&  E.  R.  Co.,  35  N.  J.  Law,  409  ;  Carpenter  v. 
E.  T.  Co.,  67  Barb.  570 ;  Yat^  v.  Whyte,  4  Bing.  [N.  a] 
272;  CUrh  v.  InhahiUriU,  2  B.  &  C.  254;  C.  U.  A.  Co.  v. 
Lister,  L.  R.  [9  Ch.  App.]  483 ;  Bradhum  v.  G.  W.  R.  Co., 
10  Exch.  1 ;  Cornish  v.  F.  B.  F.  Lis.  Co.,  74  N.  Y.  295.)  Even 
if  the  jury  should  have  believed  that  the  defendant  had 
adopted  the  most  approved  system  of  spark  arresters  and  the 
same  were  in  proper  and  suitable  condition,  it  might  very 
properly  have  found  that  running  through  the  village  at  this 
dry  time,  with  a  very  high  wind  blowing  from  the  track  to  the 
wooden  building  close  to  it  without  shutting  off  the  discharge 
of  sparks  was  negligence  itself.  {Fero  v.  B.  cfe  S.  L.  R.  R. 
Co.,  22  N.  Y.  209 :  Ilocksteader  v.  D.  &  S.  C.  R.  Co.,  55  N. 
W.  Rep.  74.)  There  being  a  conflict  of  evidence  as  to  the 
cause  of  the  fire,  the  negligence  or  want  of  negligence  of  the 
defendant,  so  that  the  jury  would  be  warranted  in  finding  for 
SicKELS  —Vol.  XCVIII.         24 
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either  party,  the  verdict  is  conclusive.  {Chaff e  v.  Morss^  67 
•  Barb.  252 ;  Perry  v.  Lansing^  17  Hun,  34 ;  Ilaya  v.  Schuyler^ 
2  id.  518 ;  Mtyr%8  v.  Sherrell,  63  Barb.  21 ;  Kingslandw.  RaUy 
16  N.  T.  Supp.  862 ;  To^mdey  v.  F.  B.  C.  Co.,  59  Hun,  616 ; 
Peck  V.  iT.  T.  C.  d  IT.  B.  B,  R.  Co.,  70  N.  Y.  587.) 

Peokham,  J.  Among  other  questions  of  fact  submitted  to 
the  jury,  which  if  found  in  favor  of  the  plaintiff  a  verdict  for 
him  might  be  based,  was  the  question  whether  the  system  of 
spark  arresters  used  by  defendant  was  suitable  and  whether 
defendant  was  guilty  of  any  negligence  in  using  that  system. 

The  jury  were  permitted  by  the  charge  of  the  learned  judge 
to  say  that  the  system  of  spark  arresters  was  not  a  proper  one, 
and  that  it  was  not  one  of  the  most  approved  devices  known 
for  the  prevention  of  the  escape  of  sparks  or  cinders  from  tlie 
engine.  The  evidence  was  entirely  uncontradicted  and  tended 
solely  to  one  result,  viz.,  that  the  straight  stack  spark  arrester 
was  at  least  as  good  as  any  system  that  was  known.  Some  of 
the  witnesses  said  that  it  was  the  improved  spark  arrester,  as 
good  as  any  spark  arresters  that  were  known  to  railroad  men. 
It  began  to  come  into  use  about  1880  and  was  much  used  for 
freight  trains.  There  was  the  straight  stack  without  the  exten- 
sion. There  were  also  some  with  an  extension  and  there 
were  diamond  stack  engines,  but  the  latter  were,  perhaps,  not 
quite  so  good  as  others.  The  straight  stack  without  the 
extension  was  the  kind  of  spark  arrester  that  was  used  on  the 
engine  in  question.  The  fact  was  testified  to  by  witnesses  for 
the  defendant  who  were  among  its  employees,  but  they  were 
men  who  were  not  responsible  for  the  system  of  spark  arrest- 
ers that  was  adopted  or  in  general  use  upon  defendant's  read, 
and  they  were  testifying  upon  a  subject  well  known  among 
all  men  familiar  with  railroad  engines  and  the  system  of  spark 
arresters  in  existence  or  adopted  by  different  railroads,  and  if 
there  had  been  in  fact  the  least  doubt  upon  the  question 
regarding  which  they  testified,  evidence  contradicting  or 
explaining  their  testimony  could  have  been  easily  adduced. 

In  the  plaintiff's  complaint  there  was  an  allegation  that  the 
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defendant  had  not  equipped  or  provided  the  engine  with  a 
kind  of  spark  arrester  that  was  reasonably  safe  and  such  a& 
was  in  common  use  by  the  railroads  of  the  state  and  had  been 
for  a  long  time  to  the  knowledge  of  defendant,  and  which  it 
was  its  duty  to  put  upon  and  provide  its  locomotives  with  for 
the  protection  of  property  along  the  line  of  its  road. 

Upon  the  trial  the  plaintiff  gave  no  evidence  to  sustain  this 
particular  allegation,  and  the  only  evidence  in  the  case  came, 
80  far  as  this  issue  is  concerned,  from  the  defendant,  and  that 
was  to  the  effect  already^  stated.  The.  real  issue  made  by  the 
plaintiff,  and  to  which  his  evidence  was  directed,  was  that  of 
negligence  in  regard  to  the  condition  of  this  particular  spark 
arrester  and  its  being  out  of  repair  and  its  meshes  too  large, 
so  that  sparks  of  an  unnecessarily  large  size  escaped  therefrom 
and  in  fact  set  the  fire  in  question. 

The  engine  had  just,  been  equipped  with  this  new  spark 
arrester,  the  change  having  been  made  from  the  diamond 
stack  kind.  In  the  case  of  Flinn  v.  Central  Hudson  Rail- 
road {1^2i  N.  Y.  11)  the  diamond  stack  spark  arrester  was- 
used  and  the  claim  was  made  by  the  plaintiff  in  that  case  that 
the  defendant  should  be  held  liable  because  it  had  not  adopted 
the  straight  stack  spark  arrester,  such  as  was  used  upon  this 
engine.  Here  the  claim  seems  to  be  just  the  opposite,  and  the 
jury  was  permitted  upon  the  evidence  in  the  case  to  find  that 
the  straight  stack  system  was  not  a  good  one  and  the  diamond 
stack  should  have  been  used.  Thus,  whichever  kind  may  be 
used  by  a  railroad  company,  it  is  open  to  the  plaintiff  to  claim 
that  it  was  the  other  that  should  have  been  used,  and  the 
question  must,  therefore,  be  submitted  to  the  jury. 

We  think  the  court  can  take  judicial  notice  of  the  fact  that 
diamond  stack  and  straight  stack  spark  arresters  are  in  very 
general  use  upon  the  railroads  of  the  country  and  that  they 
are  both  well-known  systems  for  arresting  sparks,  while  no 
system  that  has  yet  been  invented  can  wholly  prevent  the 
emission  of  live  sparks  from  an  engine  under  certain  circum- 
stances. In  the  Fl'mn  case  we  held  that  the  defendant  could 
not  be  found  guilty  of  negligence  in  failing  to  introduce  upon 
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its  road  the  straight  stack  extension  (the  kind  actually  used  in 
the  case  at  bar)  within  the  time  then  existing  since  its  inven- 
tion, even  assuming  that  the  straight  stack  was  an  improve- 
ment on  the  old  diamond  stack  form.  Here  the  jury  is  per- 
mitted to  find,  in  opposition  to  the  whole  evidence  in  the  case, 
that  the  straight  stack  extension  is  not  a  proper  system  of 
spark  arrester.  We  hold  it  was  error  to  submit  to  the  jury 
the  question  of  defendant's  negligence  in  the  adoption  of  a 
proper  system  or  kind  of  spark  arrester. 

The  case  is  not  within  the  principle  decided  in  Cornish  v. 
Insurance  Co.  (74  N.  Y.  295).  In  that  case  it  was  held  that 
the  testimony  of  experts,  although  uncontradicted,  is  not  con- 
clusive, except  in  cases  where  none  but  experts  are  capable  of 
determining  the  question.  That  was  a  case  depending  upon 
special  circumstances,  and  the  jury  was  called  upon  to  judge 
whether  the  general  principles  governing  somewhat  similar 
cases,  as  testified  to  by  the  experts,  were  applicable  to  the  case 
before  them.  It  was  a  question  as  to  what  really  increased  the 
risk  in  an  insurance  against  fire,  and  although  a  question  of 
fact,  insurance  men  who  were  engaged  in  the  business  of  insur- 
ing property  or  procuring  policies  of  insurance  thereon,  were 
called  as  witnesses  to  state  whether  the  risk  was  in  fact 
increased  by  p^imitting  a  building  under  the  circumstances  to 
remain  unoccupied.  Although  the  experts  testified  that  the 
risk  was  thus  increased,  yet  it  was,  of  course,  but  a  matter  of 
judgment  or  opinion,  and  upon  a  question  that  the  jury  must 
itself  decide.  So,  although  the  expert  evidence  was  admissi- 
ble upon  that  issue  and  was  also  uncontradicted,  it  was  held 
by  tliis  court  not  to  be  conclusive. 

The  evidence  in  this  case  is  of  a  much  more  comprehensive 
nature.  The  question  was  whether  there  was  any  other  system 
better  or  as  well  known,  and  which,  indisputably,  was  more 
suitable  than  the  one  used  by  defendant  for  the  arresting  of 
sparks.  The  witnesses  testified  that  this  particidar  system  was 
in  general  use  on  many  of  the  large  railroads,  and  on  some 
was  almost  exclusively  employed,  and  that  it,  in  fact,  arrested 
isparks  as  well  as  any  kind  that  was  known.    The  plaintiff  gave 
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no  evidence  to  the  contrary,  and  these  facts  stood  proved  by 
the  evidence  of  seemingly  respectable,  intelligent  and  credible 
witnesses,  and  the  proof  was  uncontradicted. 

"We  tliink  there  is  so  much  difiEerence  in  the  kind  of  evidence 
given  in  the  two  cases  as  to  render  that  of  Cornish  {supra) 
inapplicable  to  the  case  at  bar. 

The  error  necessitates  the  granting  of  a  new  trial  for  the 
reason  that  we  cannot  possibly  say  that  the  jury  based  their 
verdict  upon  some  other  fact,  and  not  upon  a  finding  that  the 
system  of  spark  arresters  was  improper  and  inappropriate. 
As  there  must  be  a  new  trial,  the  question  of  the  liability  of 
the  defendant  for  the  burning  of  the  hotel-  will  again  arise. 
We  think  the  charge  of  the  learned  judge  upon  this  part  of 
the  case  was  as  favorable  to  the  defendant  as  it  could  properly 
ask.  The  question  was  left  as  one  of  fact,  under  all  the  cir- 
cumstances, as  to  whether  the  burning  of  the  hotel  were  not 
the  natural  and  direct  result  of  the  sparks  from  the  engine. 
In  this  case  the  court  committed  no  error  to  the  prejudice  of 
the  defendant.  The  Byan  Case  (35  N.  Y.  210)  should  not 
be  extended  beyond  the  precise  facts  which  appear  therein. 
Even  if  correctly  applied  in  that  case,  the  principle  ought  not 
to  be  applied  to  other  facts.  (See  Wehh  v.  Railroad  Co,^  49 
N.  Y.  420 ;  PoUett  v.  L(mg,  56  id.  200 ;  Lowery  v.  ManKair 
tan  Railway  Co.^  99  id.  158;  G^NeiU  v.  Railroad  Co.y  115 
id.  5Y9.) 

For  the  error  above  stated  the  judgment  must  be  reversed 
and  a  new  trial  granted,  with  costs  to  abide  the  event. 

All  concur,  except  Andeews,  Ch.  J.,  not  sitting. 

Judgment  reversed. 
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John  H.  Howb,  Eespondent,  v.  Julibttb  Sell  et  aL,  as 
Executors,  etc.,  Appellants. 

Juliette  Bell  et  al,,  as  Executors,  etc.,  et  aL,  Appellants,  v, 
John  H.  Howe,  Respondent. 

In  1858  N.,  who  was  the  owner  of  a  tract  of  land  in  the  city  of  R,  laid 
out  the  same  into  lots  and  streets  and  caused  a  map  thereof  to  be  made 
and  filed.  This  map  showed  lot  No.  20  to  be  ninety  feet  front  on 
one  of  the  streets.  Lot  No.  4  as  laid  out  on  the  map  fronted  on  the 
same  street  and  adjoined  lot  20  on  the  norlh.  A.  sold  and  conveyed  lot  4. 
In  the  deed  the  south  line  thi^reof  was  described  as  the  north  line  of  lot 
No.  20.  After  such  conveyance  A.  filed  a  second  map,  on  which  was  laid 
out  an  alley  fifteen  feet  wide  on  the  northerly  side  of  lot  20,  which  con- 
nected with  another  alley,  and  on  the  same  day  recorded  an  instrument 
stating  that  said  alleys  were  for  the  use  of  certain  lots  specified,  not  includ- 
ing lot  4.  Lot  20  wa^  subsequently  conveyed  by  deed  referring  to  the 
second  map.  In  an  action  of  ejectment  brought  by  the  owner  of  lot 
20  against  the  owners  of  lot  4,  to  recover  possession  of  the  alley,  hdd, 
that  the  legal  effect  of  the  instrument  of  dedication  w^as  simply  to  impose 
an  easement  on  lot  20  for  the  benefit  of  the  lots  named;  that  lot  4  was 
not  included  in  said  benefits.  an,d  its  owner  bad  no  right  to  the  use  of  the 
alley;  that  the  purchaser  of  lot  20  took  title  to  the  lot  as  originulU'^  laid 
out,  subject  simply  to  said  easement,  and  so  that  his  successor  in  title  was 
entitled  to  maintain  the  action. 

A.  was  dead  at  the  time  of  the  trial;  his  son  was  called  as  a  witness,  and 
testified  that  the  maps  were  made  and  filed  in  the  order  above  stated. 
His  evidence  waiS  objected  to  as  incom,petent  under  the  provision  of 
the  Code  of  Civil  Procedure  (§  829)  on  the  ground  that  the  father  of  the 
witness  was  the  common  grantor  of  the  parties.  Held,  untenable,  as 
the  owners  of  lot  4  took  no  title  from  A.  of  the  land  in  dispute. 

(Argued  June  12,  1894;  decided  October  9,  1894) 

Appeal  from  judgments  of  the  General  Term  of  the 
Supreme  Court  in  the  fifth  judicial  department,  entered  upon 
orders  made  June  23,  1892,  one  of  which  affirmed  a  judgm.ent 
in  favor  of  the  plaintiff  in  the  first  above-entitled  action  and 
the  other  aflSrmed  a  judgment  in  favor  of  the  defendant  in 
the  second  above-entitled  action,  both  of  which  judgments 
were  entered  upon  reports  of  referees. 

The  first  above-entitled  action  was  one  of  ejectment 

The  second  action  was  brought  to  restrain  the  defendant 
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from  entering  upon  the  land  described  in  the  complaint  and 
-committing  irreparable  injury. 

Both  actions  related  to  the  same  premises. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

John  Vcm  Yoarhia  for  appellants  in  first  above-entitled 
case.  The  complaint  alleges  that  the  plaintiff  is  the  owner  in 
fee  of  the  land  in  controversy  and  entitled  to  the  possession. 
The  referee  so  found  and  the  judgment  so  decides.  It  is  not 
An  action  to  recover  an  easement.  Ejectment  will  not  lie  for 
that.  {Child  V.  GhappeU^  9  N.  Y.  246  ;  Ogden  v.  Jennings^ 
62  id.  526 ;  Language  v.  Anderson^  101  id.  625  ;  Griffiths  v. 
Morrison^  106  id.  165.)  Alley  B,  as  laid  down  on  map  2,  is 
not  and  was  never  intended  to  be  a  public  street,  but  only  a 
private  easement.  {Story  v.  N,  Y,  E,  R,  R.  Co.,  90  N.  Y. 
180;  BisseUy.  ^^,  Y,  C  7?.  R.  Co.,  23  id.  64;  Perrin  v. 
N.  Y.  C.  R.  R.  Co.,  36  id.  120  ;  Bakeinan  v.  Talhot,  31  id. 
Zm\  Brill  V.  Brill,  108  id.  511.)  The  easement  was  extin- 
guished by  act  of  all  the  interested  parties.  (Pope  v.  O^Hara, 
48  N.  Y.  456 ;  Morse  v.  Copeland,  2  Gray,  302 ;  Dyer  v. 
Samdfm^d,  9  Mete.  395  ;  Winter  v.  BrockwiUe,  8  East,  308 ; 
Yolger  v.  Geiss,  51  Md.  407;  IlamUton  v.  Fa/rrar,  128 
Mass.  492;  King  v.  Murphy,  140  id.  254;  Cartwright  v. 
Mapleson,  53  N.  Y.  622 ;  Taylor  v.  Hampton,  4  McCord, 
61,  96 ;  Steere  v.  Tiffany,  18  K.  I.  568  ;  Snell  v.  Levet, 
110  N.  Y.  595;  Corning  v.  Gould,  16  Wend.  531.) 
Alfred  Bell  and  his  grantors  had  possession  of  the  land  in 
question,  claiming  title  thereto,  for  a  period  of  more  than 
twenty  years  prior  to  the  commencement  of  this  action.  The 
defense  is  raised  by  the  answer.  It  is  something  more  than 
the  Statute  of  Limitations.  {Baker  v.  Oakwood,  123  N.  Y. 
16 ;  Code  Civ.  Pro.  §§  365,  371 ;  Thompson  v.  Bumhanes, 
79  N.  Y.  93.)  The  referee  erred  in  rejecting  testimony 
offered  by  Alfred  Bell.  {Jackson  v.  Vredenherg,  1  Johns. 
159 ;  Morse  v.  Jacobs,  36  How.  Pr.  90  ;  Edwinston  v.  Edwin- 
ston,  13  Hun,  133;  IlardevUburg  v.  Qiiary,  50  Barb.  32; 
Parsons  v.  Brown,  15  id.  590 ;    Van   RensseUar  v.  Vickery, 
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3  Lans.  57 ;  Ram  v.  Van  Orden,  84  N.  Y.  271.)  All  the 
conveyances  of  the  land  in  question,  since  September,  1870, 
the  time  Alfred  Bell  went  into  possession,  are  void  under  the 
ptatute.  (1  E.  S.  737,  §  147 ;  3  id.  [7th  ed.]  2169 ;  Smith  v. 
Long,  12  Abb.  [N.  C]  113  ;  Palmer  v.  Morrison,  104  K  Y. 
137 ;  Chamherlin  v.  Taylor,  105  id.  185 ;  Sands  v.  Hughes, 
53  id.  287 ;  Danjoley  v.  JSrovm,  79  id.  360  ;  Van  Voarhis  v. 
Kelley,  31  Hun,  293 ;  Church  v.  Schoon7noher,  42  id.  528  \ 
Abrams  v.  Rhoner,  44  id.  507  ;  Snyder  v.  Church,  53  N.  Y. 
S.  K.  674.)  The  north  line  of  lot  20  has  been  located  ever 
since  said  map  Exhibit  2  was  made,  July  28, 1853.  As  located 
it  is  the  south  line  of  the  alley  in  dispute.  {George  v.  Toll, 
39  How.  Pr.  497 ;  Ham  v.  Van  Orden,  84  N.  Y.  271.)  The 
referee  erred  in  finding  as  a  fact  that  the  use  made  by  the 
defendant  Bell,  of  the  lands  in  controversy,  during  the  life- 
time of  Amos  Wilmot,  was  consistent  with  the  claim  on  the 
part  of  said  Bell,  of  an  easement  only  in  such  lands  as  an 
alley  or  passageway  appurtenant  to  said  lot  No.  4.  The 
erroneous  character  of  this  finding  is  apparent.  {DoolitUe  v. 
Tice,  41  Barb.  181 ;  Barnes  v.  Light,  116  N.  Y.  34 ;  Landes^ 
V.  Brandt,  10  How.  [U.  S.]  348  ;  Hughes  v.  U.  S,  4  Wall. 
232 ;  Bradstreet  v.  Huntington,  5  Pet.  402.) 

NathoAniel  Foote  for  respondent  in  first  above-entitled  case. 

John  Van  Voorhis  for  appellants  in  second  above-entitled 
case. 

Natham,iel  Foote  for  respondent  in  secon4  above-entitled 
case.  The  use  of  the  alley  by  either  Mr.  or  Mrs.  Van  Epps 
was  never  such  as  to  initiate  a  claim  of  title  in  fee  adverse  to 
the  true  owner.  (Code  Civ.  Pro.  §§  368,  369,  371 ;  Bliss  v. 
Johnson,  94  N.  Y.  235.)  The  use  made  of  the  alley  by  Van 
Epps  was  as  an  alley  and  not  otherwise.  ( Wilsh  v.  Taylor^ 
60  Hun,  137.)  The  use  of  the  alley  by  Mr.  Bell  has  not  been 
such  as  to  constitute  adverse  possession.  (  Village  of  Glean 
V.  Steyner,  135  N.  Y.  341  ;  MiOer  v.  Z.  7.  B,  B.  Co.,  71  id. 
380.)    The  fee  to  the  land  in  the  so-called  alley  passed  to  the 
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grantees  of  lot  No.  20,  under  the  several  conveyances  of  that 
lot  by  its  number  and  by  reference  to  the  map  and  allotment 
of  the  tract.  {Biesell  v.  N.  T,  d  (&  IL  R,  R.  R.  Co.,  23  N. 
Y.  61 ;  Jlaberman  v.  Baker^  128  id.  253  ;  Hennessey  v.  Mur- 
dock,  137  id.  317.)  If  the  fee  to  the  land  in  the  alley  did  not 
pass  under  the  several  conveyances  of  lot  No.  20  by  its  num- 
ber, then  it  did  pass  under  the  general  assignment  made  by 
William  E.  Arnold,  and  became  vested  in  the  defendant 
Howe  by  the  chain  of  the  title  from  Arnold's  assignee  as  a 
separate  property.  {Perrin  v.  iY.  T.  G,  R,  R.  Co,,  36  N.  Y. 
120;  Jlaberman  v.  Baker,  128  id.  253.)  None  of  the 
deeds  in  Howe's  chain  of  the  title  are  void  for  champerty. 
{Dougherty  v.  Matsell,  119  N.  Y.  ^\^  ;  Danziger  v.  Boyd, 
120  id.  628.)  At  the  commencement  of  this  action  Mr. 
Howe  had  both  title  to  and  possession  of  the  lands  in  contro- 
versy. {Bliss  V.  Johhson,  94  N.  Y.  236.)  The  rulings  of  the 
referee  upon  the  reception  and  rejection  of  evidence  were  cor- 
rect, and  none  of  the  exceptions  to  such  rulings  were  well 
taken.  (Code  Civ.  Pro.  §  829;  Nicolay  v.  linger,  80  N. 
Y.  54.)  The  exceptions  by  plaintiiFs  counsel  to  the  findings 
of  fact  and  conclusions  of  law  made  by  the  referee  in  his 
report,  and  to  the  rulings  of  the  referee  upon  the  requests  for 
findings  of  fact  and  conclusions  of  law  submitted  by  plaintiffs 
counsel,  are  none  of  them  well  taken.  {Cutwater  v.  Moor, 
124  N.  Y.  66.)- 

Bartlett,  J.  The  executors  and  widow  of  Alfred  Bell, 
deceased,  are  the  appellants  in  two  actions,  which  were  argued 
together  in  this  court.  The  object  of  these  litigations  is  to 
determine  the  title  to  an  alley  fifteen  feet  in  width  and  about 
one  hundred  and  sixty  feet  in  depth,  lying  between  the  resi- 
dence of  the  late  Alfred  Bell  and  the  residence  of  Joseph  II. 
Howe,  in  the  city  of  Rochester. 

In  September,  1889,  Bell  brought  an  action  against  Howe 

to  restrain  defendant  from  trespassing  on  the  disputed  land. 

In  July,  1890,  Howe  sued  Bell  in  ejectment  to  recover  the 

premises  in  question.     Both  cases  were  referred  and  tried 
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together,  and  resulted  in  a  judgment  dismissing  the  complaint 
in  Bell  against  Howe,  and  a  judgment  for  the  plaintiff  in 
Howe  against  Bell.  Appeals  were  taken  and  the  General 
Term  affirmed  both  judgments.  Pending  these  appeals, 
Alfred  Bell  died,  and  his  executors  and  widow  were  duly  sub- 
stituted in  each  action  as  parties. 

In  affirming  the  judgments  below,  we  might  well  rest  satis- 
fied with  the  opinion  of  the  learned  General  Term,  but,  in 
view  of  the  elaborate  briefs  and  arguments  of  counsel,  we  will 
briefly  consider  the  controlling  points  hi  this  controversy. 
Alfred  Bell  sought  to  establish  a  paper  title  to  the  disputed 
strip  of  land,  and,  failing  in  that,  he  insisted  that  he  and  his 
grantors  had  been  in  adverse  possession  for  more  than  twenty 
years.  The  finding  of  the  referee  that  Bell  and  his  grantors 
did  not  occupy  the  disputed  strip  adversely  for  more  than 
twenty  years  is  sustamed  by  the  Evidence  and  is  binding  upon 
this  court.  It  follows,  therefore,  that  unless  Bell  established 
a  paper  title  the  judgments  below  must  be  affirmed.  The 
material  facts  are  as  follows,  viz. :  In  May,  1853,  one  William 
E.  Arnold  became  the  owner  of  a  tract  of  land  in  the  city  of 
Rochester,  subsequently  designated  by  him  as  the  "  Arnold 
Tract,"  which  included  the  land  in  controversy  and  the 
premises  of  the  two  litigants.  Tliis  tract  was  bounded  on  the 
west  by  Meigs  street ;  on  the  north  by  East  avenue,  and  on  the 
east  by  Goodman  street.  Bell's  premises  are  located  at  the  sbuth- 
west  corner  of  East  avenue  and  Goodman  street,  and  Howe's 
premises  front  on  Goodman  street  and  adjoin  BelPs  land  on 
the  south.  The  disputed  land  lies  between  these  two  prop- 
erties. On  or  about  the  28th  of  July,  1853,  Arnold  caused 
to  be  made  and  iiled  in  the  Monroe  county  clerk's  office  a 
map  of  his  tract,  above  referred  to,  showing  his  subdivision 
thereof  into  lots  and  the  location  and  dimensions  of  each  lot. 
This  map  is  in  evidence  and  shows  Bell's  premises  as  lot  No. 
4  and  Howe's  premises  as  lot  No.  20.  This  map  is  dated  July 
28tli,  1853,  and  must  liave  been  Hied  before  August  Ist,  1853, 
as  Arnold  conveyed  on  the  latter  day  lot  No.  4  on  said  map 
to  George  C.  Buell  and  referred  to  the  map  as  on  file.     The 
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south  line  of  lot  No.  4  was  described  as  the  north  line  of  lot 
No.  20.  The  map  shows  lot  No.  20  to  be  ninety  feet  front 
on  Goodman  street,  which  includes  therein  the  disputed  strip, 
for  if  Bell's  claim  were  allowed  lot  No.  20  would  be  only 
seventy-five  feet  on  Goodman  street.  It  is,  therefore,  abso- 
lutely certain  that  Arnold's  deed  to  Buell  of  lot  No.  4  con- 
veyed no  portion  of  the  disputed  strip.  On  the  28th  of  Sep- 
tember, 1853,  Arnold  made  and  filed  a  second  map  upon 
which  he  indicated  the  alley  in  question  across  lot  No.  20  on 
the  northerly  side  thereof  from  Goodman  street  to  its  rear 
and  fifteen  feet  in  width,  and  also  an  alley  across  the  rear  of 
lot  No.  20,  and  of  other  lots  fronting  on  Goodman  street  and 
connecting  with  the  alley  on  the  north  side  of  lot  No.  20. 
On  the  same  day  Arnold  recorded  an  instrument  under  his 
hand  and  seal  in  which  he  declared,  among  other  things,  that  the 
passageway  indicated  upon  the  map  represented  an  alley  for 
the  use  of  the  owners  of  certain  lots  specified,  lot  No.  20  being 
named,  but  lot  No.  4  was  omitted,  as  Arnold  had  already  sold 
it  to  Buell.  This  deed  of  dedication  is  significant  in  tliree 
aspects:  It  shows  that  the  laying  out  of  the  alley  on  the 
second  map  was  a  mere  easement  for  the  benefit  of  lots  desig- 
nated therein  ;  that  lot  No.  4  was  excluded  from  said  benefits 
AS  it  was  no  longer  owned  by  Arnold,  and  that  the  firet  map 
filed  in  July,  1853,  was  the  basis  of  the  second  map  and  recog- 
nized the  location  and  dimensions  of  the  lots  laid  out  thereon. 
In  1865  the  title  of  Buell  by  mesne  conveyances  became  vested 
in  Sarah  II.  Van  Epps,  the  irnmedate  grantor  of  Bell,  by  the 
description  that  Arnold  conveyed  to  Buell.  In  1870  Sarah  11. 
Van  Epps  and  husband  conveyed  lot  No.  4  to  Alfred  Bell  by 
warranty  deed,  and  on  the  same  day  they  executed  and  deliv- 
ered to  Bell  a  quit-claim  deed  of  the  alley  or  strip  in  question. 

This  constitutes  the  paper  title  of  Alfred  Bell.  These  rec- 
ord facts  show  conclusively  that  Alfred  Bell  had  no  legal  title 
to  the  land  in  dispute,  and  that  liis  quit-claim  deed  from  Mrs. 
Van  Epps  was  mere  waste  paper  The  fact  that  she  did  not 
include  the  alley  in  her  warranty  deed  is  most  significant. 

The  title  of  John  H.  Howe  to  lot  No.  20  is  fully  established. 
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It  is  clear  that  the  legal  eflfect  of  Arnold's  deed  of  dedication 
was  to  impose  only  an  easement  on  lot  No.  20,  and  did  not 
reduce  or  change  its  original  frontage  of  ninety  feet  on  Good- 
man street.  At  the  time  Arnold  laid  out  his  tract  in  question 
lot  No.  20,  with  others,  was  subject  to  a  mortgage  subsequently 
foreclosed,  and  on  the  28th  of  December,  1859,  the  referee 
deeded  lot  No.  20,  by  reference  to  the  second  map,  the  legal 
eflfect  being  to  convey  this  lot  with  ninety  feet  frontage  on 
Goodman  street.  Wliat  eflfect  this  conveyance  had  on  the 
easement  sought  to  be  created  by  Arnold  it  is  not  necessary  to 
determine  at  this  time,  as  the  legal  representatives  of  Bell  and 
his  widow  have  no  interest  in  the  matter. 

Tliis  foreclosure  title,  by  several  mesne  conveyances,  was 
vested  in  Howe  April  16th,  1889.  In  October,  1857,  Arnold 
made  a  general  assignment  for  the  benefit  of  his  creditors,  and 
Howe,  by  mesne  conveyances,  became  vested  April  16th, 
1889,  with  any  title  Arnold  may  have  had  in  lot  No.  20  at  the 
time  of  his  general  assignment.  It  is  clear  that  Howe's  title 
through  the  foreclosure  proceedings  was  perfect,  and  that  the 
equity  of  redemption,  if  it  passed  to  Arnold's  assignees,  was 
cut  oflE.  The  fundamental  error  in  the  argument  urged  to 
sustain  the  Bell  title  is  in  assuming  and  insisting  that  the  sec- 
ond map  (exhibit  2),  showing  the  alley  already  referred  to,^ 
changed  the  line  between  lots  No.  4  and  No.  20,  was  in  exist- 
ence on  August  1st,  1853,  and  was  referred  to  by  Arnold  in 
his  deed  of  that  date  to  Buell  conveying  .lot  No.  4.  An 
examination  of  the  two  maps  in  connection  with  Arnold's 
dedication  deed  of  Sept.  28th,  1853,  demonstrates  that  the 
only  map  on  file  August  1st,  1853,  was  exhibit  13  in  this  case, 
which  fixed  the  frontage  of  lot  No.  20  on  Goodman  street  as 
ninety  feet.  The  fact  that  the  second  map,  laying  out  the 
the  alley,  puts  the  frontage  of  lot  No.  20  at  seventy-five  feet 
and  that  of  the  alley  at  fifteen  feet  is  of  no  importance,  as  it 
was  a  mere  mode  employed  to  express  the  width  of  the  strip 
over  which  the  easement  was  created.  The  mortgage  on  lot 
No.  20  covered  the  entire  frontage  of  ninety  feet,  and  that 
title  is  vested  by  the  foreclosure  in  Joseph  II.  Howe. 
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Having  established  the  existence  of  the  maps  in  the  order 
pointed  out,  the  argument  in  support  of  Bell's  paper  title  falls 
to  the  ground.  The  evidence  furnished  by  the  maps  and 
dedication  deed  of  William  E.  Arnold  was  supplemented  by 
the  evidence  of  William  E.  Arnold's  son,  Hobart  G.  Arnold, 
the  former  being  dead  at  the  time  of  the  trial.  This  witness 
swore  that  the  maps  were  made  and  filed  in  the  order  as  above 
indicated.  This  evidence  was  objected  to  as  incompetent, 
under  section  829  of  the  Code  of  Civil  Procedure,-  on  the 
ground  that  the  father  of  the  witness  was  the  common  grantor 
of  Bell  and  Howe.  The  facts  already  discussed  establish  that 
Bell  took  no  title  from  Arnold  of  the  land  in  dispute.  The 
exceptions  to  the  findings  of  the  referee  are  disposed  of  by 
the  views  we  have  expressed,  and  the  further  fact  that  the 
findings  against  adverse  possession  are  sustained  by  the 
evidence.  Many  of  the  exceptions  to  the  admission  and  rejec- 
tion of  evidence  are  rendered  immaterial  for  the  same  reasons. 

A  large  number  of  questions  were  asked  Bell  that  called 
for  his  conclusions.  The  referee  repeatedly  iniled  that  wit- 
ness was  at  liberty  to  state  the  facts.  We  find  no  reversible 
error  in  his  examination.  There  are  no  other  exceptions  in 
the  case  requiring  special  mention. 

The  judgments  should  be  affirmed,  with  costs. 

All  concur,  except  Andrews,  Ch.  J.,  not  sitting. 

Judgments  affirmed. 


Susan  A.  Phelps,  Eespondent,  v,  John  W.  Phelps  et  al.,  i  .^*|  ^^  97 

Appellants.  78  AD»  98 

The  position  of  a  wife,  in  respect  to  her  husband's  property,  is  limited  by 

the  Revised    Statutes,  and  save  as  brought  within  those  limitations 

she  is  without  the  right  to  assert  any  claim  to  it. 
To  entitle  a  wife  to  dower  the  husband  must  be  seized  either  in  fact  or  in 

law  of  a  present  freehold  in  the  premises  as  well  as  an  estate  of 

inheritance. 
Such  a  seizin  cannot  be  predicated  with  respect  to  lands  purchased  with 

the  moneys  of  the  husband,  but  not  conveyed  or  agreed  to  be  conveyed 

to  him. 
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Plaintiff's  complaint  alleged  in  substance  that  she  was  the  wife  of 
defendant,  who,  with  intent  to  defraud  her  of  her  dower  rights  in  his 
real  estate,  has  purchased  various  pieces  of  land,  the  title  to  which  he 
caused  to  be  taken  in  the  name  of  L.  imder  a  written  agreement  with 
the  latter  that  defendant  "should  receive  all  the  benefit  of,  and  have 
control  of  said  property  ; "  that  defendant  did  exercise  full  possession 
and  control  of  the  same,  and  when  sold,  L.,  pursuant  to  the  agreement, 
executed  conveyances  to  bonafde  purchasers  having  no  notice  of  plain- 
tiff's interest,  defendant  receiving  the  purchase  money  ;  that  all  of  the 
land  so  purchased  except  one  piece  had  been  thus  sold  and  conveyed. 
Plaintiff  asked  for  a  judgment  adjudging  the  proceeds  of  such  sales  to 
be  "still  real  estate  and  that  this  plaintiff  has  an  inchoate  right  of  dower 
in  the  same,"  and  that  the  piece  unconveyed  be  adjudged  subject  to  her 
right  of  dower.  Heldt  that  the  complaint  did  not  set  forth  a  cause  of 
action;  and  so,  that  the  overruling  of  a  demurrer  thereto  was  error. 

(Argued  June  18,  1894 ;  decided  October  9,  1894.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
upon  an  order  made  Febniary  12,  1894,  which  affinned  an 
interlocutory  judgment  in  favor  of  plaintiff  entered  upon  a 
decision  of  the  court  on  trial  at  Special  Term. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Herbert  T,  KetcJiam  for  appellant.  Seizin  in  the  husband 
is  the  first  essential  of  the  right  of  dower.  (Statute  of  Uses 
&  Trusts,  §  51 .)  The  agreement  and  arrangement  under  which 
Lewis  is  alleged  to  have  taken  title  did  not  vest  any  legal 
estate  in  the  defendant  Phelps.  {N.  Y.  D,  D.  Co.  v.  StUl- 
man  J  30  N.  Y.  1 74.)  The  complaint  stigmatizes  the  transac- 
tions as  fraudulent.  This  is  mere  petitio  j/rmcipii  and  cannot 
aid  the  discussion.     {Holmes  v.  Holmes^  3  Paige,  363.) 

James  D,  Bell  for  respondent.  The  novelty  of  the  present 
action,  if  indeed  it  be  without  precedent,  is  no  bar  to  its 
maintenance.  ( Youngs  v.  Carter^  12  Ilun,  194.)  An  action 
may  be  maintained  in  the  lifetime  of  a  husband  to  preserve 
and  protect  the  wife's  inchoate  right  of  dower  in  his  lands, 
and  such  right  is  a  valuable  and  subsisting  interest  which  will 
be  protected  by  the  courts.     {Simar  v.  Canaday^  53  N.  T. 
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298;  Kursheedt  v.  U.  D,  S.  Inst,  118  id.  364;  M.  Z.  In^. 
Go.  V.  Shipman^  119  id.  330;  Youngs  v.  Carter^  10  Hun, 
194  ;  50  How.  Pr.  410.)  Tlie  fact  tliat  the  paper  title  is  not 
alleged  to  have  been  in  the  defendant  Phelps  is  not  a  bar  to 
the  maintenance  of  this  action.  {Ilawley  v.  James,  5  Paige, 
318  ;  Giles  v.  Hutchinson,  129  Mass.  27 ;  Crecelius  v.  Jlorst, 
11  Mo.  Ap.p.  304 ;  Rahhiti  v.  Gaither,  67  Md.  94 ;  Bahcock 
V.  Bahcock,  53  How.  Pr.  97 ;  Youngs  v.  Carter,  10  Hun, 
194;  Johnston  v.  Spicer^  107  X.  Y.   185.) 

Gray,  J.  This  is  an  action,  in  eqnity,  brought  by  a  wife  to 
establish  and  to  protect  an  inchoate  right  of  dower  in  certain 
lands  now  held  by,  and  in  the  name  of,  a  third  person; but 
which  were  paid  for  by  the  plaintiffs  husband,  and,  also,  to 
establish  her  dower  right  in  the  proceeds  of  the  sale  of  certain 
other  lands  similarly  purchased  and  held.  Her  complaint 
having  been  demurred  to  for  insufficiency  to  state  a  cause  of 
action,  we  must  assume  all  its  averments  of  material  facts  to 
be  time.  After  alleging  a  marriage  and  the  birth  of  children, 
she  sets  forth  a  separation  between  herself  and  her  husband, 
caused  by  his  neglect,  wrong  conduct  and  desertion.  She 
alleges  that  since  his  desertion  of  her,  with  the  intent  and  pur- 
pose of  defrauding  her  of  her  dower  rights  in  his  real  estate, 
her  husband  had  purchased  various  pieces  of  land,  and  caused 
the  title  to  be  taken  in  the  name  of  one  I^wis,  as  a  dummy  in 
the  transaction,  under  an  agreement  and  arrangement  with  the 
said  Lewis  that  the  said  defendant,  (meaning  her  husband,) 
"  should  receive  all  the  benefit  of  and  have  full  control  over 
said  property,  wliich  agreement  was  in  writing." 

She  alleges  that  her  husband  "  retained  and  exercises  full 
possession  and  control  over  the  same"  and  that  when  he 
desired  to  dispose  of  any  of  the  property,  he  would  "  imder 
the  agreement  and  arrangement  with  said  Lewis  present  the 
deeds  and  papers  to  him,  which  said  Lewis,  under  his  agree- 
ment, was  bound  to  execute ; "  that  all  of  the  property,with 
the  exception  of  one  piece,  was  thus  disposed  of  by  her  hus- 
band "  to  hona  fide  purchasers,  without  notice  of  the  dower 
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interest  of  this  plaintifiP,"  and  that  her  husband  "  received  the 
full  amount  of  the  purchase  money  paid  for  the  same,  for  his 
own  use  and  benefit."  She  then  proceeds  to  describe  the 
piece  remaining  unsold ;  which  she  alleges  to  have  been  con- 
veyed by  Lewis,  at  the  request  of  her  husband,  without  con- 
sideration, to  the  defendant  Goodwin,  a  partner  of  her  hus- 
band ;  "  who  was  to  hold  the  same  under  the  same  agreement 
that  said  Lewis  had  with  her  husband,"  and  as  to  this  property 
the  plaintiff  charges  her  husband  to  be  the  real  owner.  She 
prays  for  a  decree,  which  will  adjudge,  because  of  these  trans- 
actions and  their  fraudulent  purpose,  that  the  proceeds 
received  by  her  husband  upon  the  sale  of  any  of  this  property 
"  are  still  real  property  and  that  this  plaintiff  has  an  inchoate 
right  of  dower  in  the  same ; "  that  her  husband  be  orfered  to 
pay  one-third  of  these  proceeds  into  court,  there  to  be  held  . 
and  invested  etc.  etc.  and  that  as  to  the  land  held  by  Goodwin, 
it  be  adjudged  to  be  subject  to  her  inchoate  right  of  dower 
etc.  etc. 

With  this  as  a  sufficient  summary  of  the  material  facts  of 
her  complaint,  we  are  confronted  with  a  pretended  cause  of 
action,  for  which  I  am  unable  to  find  any  suflScient  basis  in 
our  Revised  Statutes; to  which  we  must  look  for  the  authority 
for  the  claim  of  a  wife  to  be  entitled  to  dower  in  lands.  To 
entitle  the  wife  to  dower  the  husband  must  be  seized,  either 
in  fact  or  in  law,  of  a  present  freehold  in  the  premises,  as  well 
as  of  an  estate  of  inheritance.  That  proposition  follows  from 
the  language  of  the  section  in  the  Revised  Statutes,  that  "  a 
widow  Bhall  be  endowed  of  the  third  part  of  all  the  lands, 
whereof  her  husband  was  seized  of  an  estate  of  inheritance  at 
any  time  during  the  marriage." 

How  can  seizin  be  predicated  of  the  plaintiff's  husband  with 
respect  to  the  lands  purchased  through  the  use  of  his  moneys* 
but  never  conveyed,  nor  agreed  to  be  conveyed,  to  him  ?  The 
plaintiff,  certainly,  had  no  control  over  the  use  which  her  hus- 
band chose  to  make  of  his  personal  estate.  That  was  his  abso- 
lutely and  she  had  no  interest  in  it  which  she  could  assert ; 
beyond  a  claim  upon  him  for  the  support  of  herself  and  their 
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children.  He  might  have  chosen  to  use  it  in  the  acqmsition 
of  any  of  the  many  kinds  of  personal  property ;  without  any 
right  on  the  part  of  his  wife  to  complain  of,  or  to  interfere  in, 
his  acts.  Instead  of  coufining  his  use  of  his  moneys  to  pur- 
chases of  personal  property ;  or  instead  of  putting  them  into 
land  and  of  taking  title  to  himself,  he  has  adopted  methods 
set  forth  in  this  complaint  for  its  use  and  they  were  effectual 
to  prevent  the  vesting  in  him  of  any  legal  estate  in  the  realty, 
although  paid  for  with  his  moneys.  He,  undoubtedly,  intended 
to  prevent  his  wife  from  acquiring  any  dower  right  in  the  real 
property,  in  the  purchase  and  sale  of  which  he  was  dealing 
through  his  friend ;  but,  unless  he  was  actually  seized,  or 
unless  he  had  such  a  seizin  at  law  as  would  entitle  him  to  its 
possession,  it  is  difficult  to  see  how  his  wife  could  claim  that 
she  ever  gained  any  dower  interest.  Her  complaint  seems 
to  concede  that  her  husband  acquired  no  legal  title,  unless 
through  the  agreement  alleged  to  have  existed  between  him 
and  Lewis.  But  that  agreement  is  not  one  which  could  ope- 
rate to  vest  in  her  husband  any  right  to  the  actual  possession 
of  the  property  conveyed  to  Lewis.  The  agreement  is  purely 
executory  in  its  nature  and,  if  not  complied  with  by  Lewis, 
would  only  have  given  to  Phelps  a  cause  of  action  in  damages 
for  its  breach.  Taken  at  its  strongest  meaning,  it  cannot  be 
said  to  import  any  grant  by  Lewis  of  any  interest  in  the  prop- 
erty to  be  acquired  by  him,  through  which  a  legal  estate 
would  arise  in  favor  of  Phelps.  It  does  not  rise  beyond  the 
promise  of  Lewis  that  Phelps  should  have  the  full  control  and 
enjoyment  of  whatever  real  property  he  might  become  vested 
with  the  title  to,  under  their  arrangement.  Phelps'  rights 
rested  in  the  mere  promise  of  Lewis.  It  is  manifest,  from  the 
statute,  that,  notwithstanding  the  consideration  for  the  grant 
of  the  real  property  to  Lewis  was  paid  by  Phelps,  the  title 
vested  in  the  grantee,  free  of  all  claims ;  except  the  claim  which 
creditors  might  have  to  assert  that  the  transaction  was  fraudu- 
lent as  to  them.  (See  §§  51  and  52  of  the  article  on  Uses  and 
Trusts.)  It  is  needless  to  argue  that  wives  cannot  come  under 
that  classification. 
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The  position  of  a  wife,  with  respect  to  her  liusband's  prop- 
erty, is  limited  by  the  Revised  Statutes,  and  unless  she  can 
bring  herself  within  their  limitations,  she  is  without  the  right 
to  assert  any  claim  to  it.  ConcededJy,  in  this  case,  the  husband 
was  never  seized  of  the  property  in  question  and  the  agree- 
ment set  forth,  and  which  is  claimed  to  confer  upon  him  it* 
real  ownership,  could  create  no  interest,  or  right  to  possession. 
If  it  were  possible  to  assume  a  right  in  Phelps,  based  upon 
the  agreement,  to  maintain  an  action  for  the  re-conveyance  by 
Lewis  to  himself  of  the  lands,  such  an  assumption  clearly 
negatives  any  idea  of  the  existence  of  a  legal  estate  in  Phelps. 
We  may  assume,  as  it  is  alleged,  that  he  was  to  receive  the 
benefits  arising  from  the  lands ;  but  if  there  was  a  beneficial 
use,  it  nmst  be  united  Avith  a  right  to  the  possession  (a  right 
which  is  not  alleged  here),  before  we  can  perceive  the  exist- 
ence of  any  estate,  upon  wliich  a  claim  of  dower  may  be 
impressed. 

It  is  not  pretended  that  any  precedent  exists  ui  the  decisions 
of  the  courts  of  this  state  for  the  maintenance  of  this  action. 

So  far  as  my  examination  has  gone,  I  am  unable  to  find  in 
the  adjudged  cases  any  support  for  the  proposition  that  a  right 
to  dower  can  be  asserted,  except  with  respect  to  real  property 
of  which  the  husband  was  actually  seized  during  his  lifetime, 
or  to  the  actual  seizin  of  which  he  had  a  legal  right.  The 
cases  referred  to  by  the  respondent's  counsel  in  the  reports  of 
the  courts  of  otlier  states  are  inapplicable  in  the  construction 
of  the  statutes  of  our  own  state.  They  may,  or  may  not, 
turn  upon  the  wording  of  particular  statutes ;  and,  however 
it  may  be,  they  cannot  control  when  our  own  statutes  are  in 
question. 

It  results  from  my  consideration  of  the  case,  that  the  order 
and  judgment  below  should  be  reversed  and  that  an  order 
should  be  entered  dismissing  the  complaint ;  with  costs  in  all 
the  courts  to  these  appellants. 

All  concur,  except  Andrews,  Ch.  J.,  not  sitting. 

Ordered  accordingly. 
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Hbnby  Eugene  Alexander,  Appellant,  v.  Joseph  A.  Dono- 
hoe et  al.,  Impleaded,  etc.,  Kespondents. 

Plaintiff,  who,  as  his  complaint  stated,  sued  as  a  stockholder  of  a  mining 
corporation  in  his  own  behalf  and  that  of  others  similarly  situated,  sought 
to  set  aside  and  annul  various  transactions  relating  to  and  conveyances  of 
property  alleged  to  belong  to  the  corporation,  on  the  ground  that 
said  conveyances  were  fraudulent,  and  intended  to  injure  and  defraud 
plaintiff  and  others  similarly  situated.  Among  the  alleged  fraudulent 
transactions  was  the  foreclosure  of  a  mortgage  executed  by  the  com- 
pany. The  complaint  alleged  that  in  the  foreclosure  suit  the  corpora- 
tion and  the  trustee  for  the  mortgage  bondholders  were  made  defend- 
ants, and  appeared  and  answered,  setting  forth  the  same  matters  aa 
were  set  forth  in  the  complaint  herein,  and  the  same  issues  were  pre- 
sented in  that  action  as  in  this ;  those  issues  were  litigated  in  that  action 
and  determined  against  the  defendants.  No  allegations  of  collusion  or 
other  grounds  which  would  give  a  court  of  equity  jurisdiction  to  set 
aside  the  judgment  were  made  against  it.  Held,  that  plaintiff  was- 
estopped  by  said  judgment;  that  plaintiff*8  right  of  action  was  a  deriva- 
tive one,  he  suing  not  primarily  in  his  own  right,  but  in  that  of  the 
corporation,  and  so  any  defense  which  defendants  would  have  if  th& 
corporation  was  plaintiff  might  be  interposed  against  the  stockholder. 

The  complaint  alleged  that  prior  to  the  formation  of  said  corporation  the 
property  was  held  by  trustees,  who  had  issued  trust  certificates,  and  wha 
subsequently  conveyed  to  another  corporation  ;  that  plaintiff  held  cer- 
tain of  said  certificates,  which,  more  than  twelve  years  before  the  com- 
mencement of  this  action,  he  exchanged  for  stock  of  a  corporation,  and 
subsequently  exchanged  said  stock  for  the  stock  of  the  corporation  as- 
a  stockholder  of  which  he  sued,  to  which  the  property  had  been  trans- 
ferred. EM,  that  plaintiff  could  not,  at  least  until  he  had  repudiated 
the  exchange  as  void,  claim  as  cestui  que  trust,  and  so  escape  the  bar  of 
the  foreclosure  judgment ;  that  even  if  not  bound  to  rescind  and  to  offer 
to  surrender  his  stock,  and  demand  to  be  reinstated  in  his  position  as  a 
certificate  holder  before  the  commencement  of  his  action,  or  in  his  com- 
plaint, he  was  at  least  bound  to  do  so  on  the  trial,  and  having  failed  so 
to  do  could  only  claim  as  stockholder,  and  was  bound  by  the  foreclosure 
judgment. 

Reported  below,  68  Hun,  131. 

(Argued  June  8,  18W;  decided  October  9,  1894.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 


143 
jl64 


208i 

222j 


204  Alexander  v.  Donohoe  et  al.  [Oct., 

Statement  of  case.  [Yol.  148. 

made  March  17,  1893,  which  affirmed  a  judgment  in  favor  of 
•defendants  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

This  action  was  commenced  in  1882  for  an  accounting  and 
distribution  of  the  proceeds  of  property  in  wliich  plaintiff 
and  others  had  an  equitable  interest,  alleged  to  have  been 
fraudulently  misappropriated  by  the  defendants  Kelly  and 
Donohoe. 

The  defendants,  besides  Donohoe  and  Kelly,  are  Mark 
Brumagim,  John  J.  McEwen,  John  A.  Stewart,  John  W. 
Benjamin,  The  Farmers'  Loan  and  Trust  Company,  The 
Mariposa  Company,  The  Mariposa  Land  and  Mining  Company 
of  New  York  and  the  Mariposa  Land  and  Mining  Company 
of  California.  None  of  the  defendants  answered  the  com- 
plaint but  Donolioe,  Kelly  and  the  Farmers'  Loan  and  Trust 
Company.  , 

The  plaintiff  describes  himself  in  the  complaint  as  suing  on 
behalf  of  liimself  and  of  all  others  who  as  stockholders  of  the 
Mariposa  Land  and  Mining  Company  of  California  are 
assignees  and  successors  of  the  original  holders  of  the  Mari- 
posa trust  certificates  and  first  preferred  stock  and  other  stocks 
of  the  Mariposa  Company  under  the  trust  deed  dated  April 
25,  1868,  and  of  the  holders  of  the  stock  of  the  Mariposa 
Land  and  Mining  Company  of  New  York,  and  of  all  the  right, 
title  and  interest  of  the  original  holders  in  and  to  the  Mari- 
posa estate,  and  who  have  accepted  stock  of  the  Mariposa 
Land  and  Minmg  Company  of  New  York  and  the  Mariposa 
Land  and  Mining  Company  of  California,  who  are  similarly 
situated  with  the  plaintiff,  and  who  will  come  in  and  contribute 
to  the  expenses  of  the  action. 

The  action  came  to  trial  in  1890,  and  the  plaintiff's  counsel 
opened  the  case  by  recapitulating  the  facts  set  forth  in  the 
complaint,  and  the  counsel  for  Donohoe  and  Kelly  then  moved 
that  on  the  complaint  and  the  opening  the  complaint  be  dis- 
missed, and  the  motion  was  granted.  The  plaintiff  appealed 
to  the  General  Term  from  the  judgment  entered  against  him, 
and  from  affirmance  there  to  this  court. 


1894.]  Alexander  v.  Donohoe  et  al.  205 

N.  Y.  Rep.]  Statement  of  case. 


Edward  C.  Perki^is  for  appellant.  Up  to  the  time  of  the 
sale  by  the  trustees  to  John  Brumagim  and  his  transfer  of  title 
to  the  New  York  company,  and  the  surrender  of  the  certili- 
eates  by  the  holders,  the  Mariposa  trustees  (if  not  the  certifi- 
cate holders)  would  have  been  entitled,  in  equity,  to  a  decree 
against  Kelly  and  his  confederates  for  relief  against  the  title 
obtained  by  them  on  failure  to  redeem  from  the  first  tax  sale, 
and  directing  a  re-conveyance.  {Koriright  v.  Cady^  21  N.  Y. 
343 ;  Briggs  v.  Davis^  20  id.  15  ;  Swinburne  v.  Swinbumey 
28 'id.  568;  Deobold  v.  Oppermann^  111  id.  531;  Perry  on 
Trusts,  §  828.)  The  subsequent  changes  in  the  form  of  the 
interest  of  Kelly  and  Donohoe  in  the  property,  and  the  trans- 
fers of  the  title  to  the  property  itself,  did  not  cut  oflE  the  equi- 
table rights  of  the  certificate  holders,  arising  out  of  the  frauds 
thus  perpetrated.  (2  Story's  Eq.  Juris.  §  1264 ;  Bovey  v. 
Smith,!  Vern.  60;  Annstrong  v.  Campbell.  3  Yerg.  201, 
236;  Fly  v.  Wilcox,  26  Wis.  91;  Bank  \.  Wilcox,  24  id. 
671;  Kennedy  v.  Daly,  1  Sch.  &  Lef.  379;  Bailey  v. 
Bailey,  61  Maine,  361 ;  Schutt  v.  Lange,  6  Barb.  Clu 
373;  M.  Co.  v.  M,  Co.,  15  Nev.  101;  Saunders  v. 
Deheu,  2  Vern.  271 ;  Mumford  v.  Stohwasser,  L.  K. 
[18  Eq.  Cas.]  556;  Alien  v.  K7iiyht,  5  Hare,  272; 
Newton  v.  Pm^ter,  69  N.  Y.  133  ;  N.  Bank  v.  Barry,  120 
Mass.  20 ;  U.  S.  Bank  v.  S.  Bank,  96  U.  S.  30 ;  Perry  on 
Trusts,  §  218.)  The  California  judgment  is  not  a  bar  to  this 
action.  (Donohoe  v.  M.  Co.,  ^%  Cal.  317;  Skidmore  v. 
Morgan,  3  Abb.  [N.  C]  92.)  The  fact  that  the  plaintiff  has 
not  returned,  or  offered  to  return,  the  stock  of  the  California 
company  held  by  him,  does  not  prevent  his  suing  as  a  certifi- 
cate holder.  {Zebley  v.  F.  L.  cfe  T.  Co.,  139  N.  Y.  469 ; 
Coffin  V.  O.  R.  H.  Co.,  136  id.  655.)  The  Statute  of  Limita- 
tions had  not  run  when  the  suit  was  begun.  (JJarr  v.  Thomp- 
son, 87  N.  Y.  160 ;  BosUy  v.  Nat.  M.  Co.,  123  id.  554.) 
The  theory  upon  which  this  case  is  now  argued  is  entirely 
consistent  with  the  complaint.  (  Wetjnore  v.  Porter,  92  N. 
Y.  80  ;  Emery  v.  Pease,  20  id.  62 ;  Mott  v.  Oppenheime)\ 
135  id.  312.) 
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Frederic  B.   Obudert  for   respondent.      PlaintiflE  cannot 
inaintain  this  suit.     {MiUiJcen  v.  Whitehouae^  49  Maine,  527 
Herring  v.  N,  F.,  Z.  E.  cfe  W.  R,  R,  Co.,  105  N.  Y.  340 
Stephen  v.  Fox,  83  id.  313  ;    Hastings  v.  Drew,  76  id.  9 
MiUs  V.  Stewart,  41  id.  384  ;    BarUett  v.  Drew,  57  id.  587 
Rankva  v.  EUiott,  16  id.  377,  380 ;   Hawkins  v.  Glenn,  131 
U.  S.  319  ;    Thayer  v.  if.  ^.  Z.  (7a,  108  Ma^s.  523 ;    Hawes 
V.  A.  S.  P.  Co.,  101  id.  385 ;    Ha/wes  v.    OaUand,  104  U. 
S.  46.) 

Eakl,  J.  The  complaint  in  this  action  covers  158  pages 
of  the  printed  record,  besides  the  judgment  roll  in  the  action 
of  Donohoe  against  the  Mariposa  Land  and  Mining  Company 
of  California  and  The  Farmers'  Loan  and  Trust  Company, 
which  is  annexed  to  the  complaint  and  forms  part  thereof, 
and  which  covers  nearly  400  pages  more.  The  facts  alleged 
are  so  numerous  and  complicated  that  it  is  impracticable  to 
state  all  or  even  the  substance  of  them  here,  and  a  few  only 
of  the  most  important  of  tliem  can  be  presented. 

The  Mariposa  Company  is  a  corporation  organized  prior  to 
the  year  1868,  under  the  laws  of  this  state  for  the  purpose  of 
owning  and  operating  the  mining  property  known  as  the 
Mariposa  estate  situated  in  California,  and  consisting  of 
seventy  square  miles  of  land.  The  company  had  issued 
coupon  bonds  secured  by  a  mortgage  upon  its  estate  and  it 
owed  a  floating  debt  and  had  issued  preferred  and  common 
stock.  John  W.  Bruraagim  held  the  legal  title  to  the  estate 
which  he  had  acquired  for  his  brother  Mark  Brumagim  at  a 
cost  of  $300,000,  and  the  company  was  in  default  in  the  pay- 
ment of  interest  upon  the  mortgage.  On  the  25th  day  of 
April,  1868,  John  W.  Brumagim  cx)nveyed  the  estate  to  Mark 
Brumagim  and  Edward  B.  Walworth  and  John  J.  McEwen, 
as  trustees,  and  to  their  successors  and  assigns  forever,  subject 
to  the  payment  to  him  of  the  sum  of  $300,000,  upon  certain 
trusts  mentioned  in  the  deed  of  conveyance,  among  which 
were  the  following :  To  apply  the  net  proceeds  of  the  mining 
operations  carried  on  upon  the  estate  to  the  payment  of  the 
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$300,000,  to  the  payment  of  dividends  at  ten  per  cent  per 
annum  upon  certificates  to  be  issued  by  the  trustees  to  an 
amount  not  exceeding  $4,000,000,  to  be  known  as  Mariposa 
certificates,  to  the  payment  of  a  dividend  not  to  exceed  ten 
]>er  cent  per  annum  upon  the  preferred  stock  of  the  Mariposa 
C^ompany,  to  tlie  payment  of  the  principal  of  the  Mariposa 
certificates  under  certain  conditions,  and  upon  certain  con- 
tingencies to  sell  the  estate  at  public  auction,  and  to  apply 
the  proceeds  of  the  sale  as  in  the  trust  deed  mentioned, 
among  other  things  upon  the  trust  certificates,  and  the  pre- 
ferred and  common  stock  of  the  company.  Walworth 
resigned  as  trustee,  and  the  defendant  John  A.  Stewart  was 
appointed  in  his  place.  After  the  Ist  day  of  July,  1868,  the 
holders  of  the  bonds  of  the  Mariposa  Company,  and  its  other 
creditors  and  its  stockholders  as  provided  in  the  trust  deed, 
to  a  very  large  extent,  exchanged  their  bonds,  debts  and 
stocks  for  the  Mariposa  certificates  issued  by  the  trustees,  and 
at  the  same  time  paid  ceitain  assessments  as  provided  in  the 
trust  deed,  and  in  that  way  trust  certificates  were  issued  to  the 
amount  of  $4,000,000.     The  plaintiflF,  in  March  and  April, 

1870,  purchased  one  hundred  shares  of  the  preferred  stock  of 
the  company  at  the  par  value  of  $100,  and  trust  certificates 
of  the  par  value  of  $10,000.  In  March,  1871,  the  Mariposa 
estate  was  sold  for  taxes  and  purchased  for  Donohoe  and 
Kelly  in  the  names  of  five  other  persons,  and  title  was  per- 
fected in  them.  In  June,  187 1,  the  Mariposa  Land  and  Mining 
Company  of  New  York  was  organized  under  the  laws  of  this 
fitate  with  a  capital  of  $15,000,000,  divided  into  preferred  and 
common  stock,  for  the  purpose  of  taking  title  to  the  Mariposa 
estate.  The  stock  of  that  company  was  exchangeable  for  the 
trust  certificates  and  for  the  stocks  and  bonds  of  the  Mariposa 
Oompany  upon  certain  conditions  specified,  and  in  November, 

1871,  the  plaintiff  surrendered  to  it  his  trust  certificates  and 
his  shares  of  stock  in  the  Mariposa  Company  and  paid  in 
addition  an  assessment  of  $500,  and  he  received  for  his  cer- 
tificates, stock  and  money  247^  shares  of  stock  in  the  new 
•company,  and  his  holdings  of  stock  in  that  company  amounted 
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in  March,  1873,  to  250  shares.  Tlie  nominal  holders  of  the 
Mariposa  estate  under  the  tax  title  conveyed  the  estate  to 
Mark  Brumagim,  and  he  subsequently  conveyed  it  to  John 
W.  Brumagim.  The  trustees  under  the  trust  deed  of  1868 
also  sold  the  estate  at  public  auction,  and  at  such  sale  John 
W.  Brumagim  became  the  purchaser,  and  he  subsequently  con- 
veyed the  estate  to  the  new  corpoi  ation  upon  certain  terms 
and  conditions  specified.  In  1874  the  Mariposa  Land  and 
Mining  Company  of  California  was  incorporated  under  the 
laws  of  California  with  a  capital  stock  of  $15,000,000,  and 
the  prior  corporation  conveyed  the  Mariposa  estate  to  that 
corporation.  The  stock  of  the  New  York  corporation  was 
exchangeable  for  the  stock  of  the  California  corporation,  and 
the  plaintiff  and  other  stockholders  exchanged  their  stock  in 
the  New  York  corporation  for  stock  in  the  California  corpo- 
ration. •  Subsequently  the  Mariposa  estate  owned  by  the  Cali- 
fornia corporation  was  sold  nnder  judgments  and  tax  sales 
and  purchased  for  the  defendant  Donohoe,  and  title  was  per- 
fected under  suoh  sales, .  and  thereafter  the  estate  was  con- 
veyed to  the  California  corporation,  and  to  secure  a  portion  of 
the  purchase  price  it  executed  a  mortgage  upon  the  estate  to 
Donohoe,  and  subsequently  it  also  executed  a  mortgage  to  the 
Farmers'  Loan  and  Trust  Company  to  secure  the  payment  of 
bonds  issued  by  it.  Default  having  been  made  in  the  pay- 
ment of  the  money  secured  by  the  mortgage  to  Donohoe  he 
commenced  an  action  to  foreclose  his  mortgage,  making  the 
Mariposa  Land  and  Mining  Company  of  California  and  the 
Farmers'  Loan  and  Trust  Company  defendants.  Those 
defendants  defended  that  action  and  it  resulted  in  a  decree  of 
foreclosure,  and  the  estate  was  sold  under  that  decree,  and  at 
such  sale  in  August,  1882,  was  purchased  by  one  Wensinger 
for  Donohoe  and  Kelly,  and  he  subsequently  conveyed  the 
estate  to  Donohoe,  who  still  later  sold  it  for  $300,000. 

Thereafter  this  action  was  commenced,  and  in  his  complaint 
the  plaintiff  alleges  that  all  the  dealings  of  Kelly  and  Donohoe 
with  the  Mariposa  estate,  during  more  than  twelve  years,  were 
fraudulent  and  intended  to  injure  and  defraud  the  plaintiff 
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and  others  similarly  situated  with  him,  and  his  prayer  for  relief, 
coverijig  about  eighteen  printed  pages,  is,  in  substance,  that  all 
the  conveyances,  mortgages,  judgments,  sales  and  other  trans- 
actions above  mentioned,  and  many  transactions  not  here  men- 
tioned, be  declared  fraudulent  and  void  and  set  aside,  and  that 
Kelly  and  Donohoe  account  for  the  whole  estate  and  all  its 
proceeds. 

We  must  notice  particularly  the  attitude  of  the  plaintiff  in 
this  action,  and  the  right  in  which  he  presents  himself  to  the 
court  in  his  cotaplaint.  lie  alleges,  in  the  opening  paragraph 
of  his  complaint  above  quoted,  that  he  sues  as  a  stockholder  of 
the  Mariposa  Land  and  Mining  Company  of  California ;  and 
in  a  subsequent  portion  of  the  complaint  he  further  alleges : 
"  All  other  stockholders  of  the  Mariposa  Land  and  Mining 
Company  of  California,  as  assignees  of  and  successors  to  the 
right,  title  and  interest  in  and  to  the  said  Mariposa  estate, 
originally  held  by  the  holders  of  the  Mariposa  trust  certificates 
under  the  said  trust  deed  of  April  25,  1868,  and  of  the  first 
preferred  stock  and  other  stocks  of  the  defendant,  the  Mariposa 
Company,  have  an  interest  in  common  with  this  plaintiff  in 
the  relief  sought  in  this  action ;  but  such  holders  are  very 
numerous  and  the  names  of  very  many  of  them  are  unknown 
to  this  plaintiff,  and  they  are  so  many  in  number  that  it  is 
impracticable  to  bring  them  all  before  the  court  in  this  action 
or  to  join  them  by  name  as  parties  hereto  ;  and  the  plaintiff, 
therefore,  brings  this  action,  not  only  in  his  own  behalf,  but 
also  on  behalf  of  all  other  stockholders  of  the  said  Mariposa 
Land  and  Mining  Company  of  California,  as  assignees  of  and 
successors  to  the  aforesaid  right,  title  and  interest  in  and  to 
the  said  Mariposa  estate,  similarly  situated  with  this  plaintiff 
who  may  come  in  and  contribute  to  the  expense  of  this 
action  ; "  and  in  the  last  paragraph  of  the  complaint  preced- 
ing   the    prayer    for    relief    the    plaintiff    further    alleges: 

"  This  plaintiff  has  not  applied  to  the  said  defendant  corpo- 
rations, the  Mariposa  Land  and  Mining  Company  of  New 
York  and  the  Mariposa  Land  and  Mining  Company  of  Cali- 
fornia, nor  to  the  said  trustees,  to  induce  them  to  bring  action 
SioKELs^VoL.  XCVIIL        27 
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to  set  aside  the  aforesaid  fraudulent  contracts  and  conveyances, 
nor  to  remove  the  cloud  on  the  title  to  the  Mariposa  estate 
caused  thereby,  nor  to  compel  an  accounting  by  the  said  Kelly 
and  Donohoe  for  the  moneys  received  by  them  out  of  the  said 
estate  as  hereinabove  described,  nor  to  enjoin  the  further 
transfer  of  the  alleged  title  to  the  said  estate,  for  the  reason 
that  the  trustees,  directors  and  officers  of  the  said  corporations, 
and  a  majority  of  the  said  trustees,  have  either  been  parties  to 
the  said  fraudulent  acts  and  doings  sought  to  be  avoided  and 
set  aside,  or  have  been  fraudulently  or  improvidently  consent- 
ing thereto,  and  it  would  be  a  useless  form  to  request  them  to 
take  action  for  the  protection  and  enforcement  of  the  rights 
of  this  plaintiff,  and  of  those  similarly  situated  with  him ;  and 
this  plaintiff,  and  those  similarly  situated  with  him,  are  afraid 
and  unwilling  to  intrust  the  conduct  of  this  suit,  or  of  any 
similar  suit,  to  them,  or  to  any  of  them  whose  acts  are  sought 
to  be  impeached,  as  aforesaid,  and  should  not  in  equity  be 
compelled  so  to  do." 

The  complaint  contains  allegations  as  to  the  trust  deed  of 
1868,  and  the  trust  certificates  issued  under  that  deed,  and  the 
claim  is  therein  made  that  certain  acts  of  Donohoe  and  Kelly 
mentioned  were  frauds  upon  the  trustees  under  that  deed  and 
the  holders  of  the  trust  certificate.  But  no  claim  is  there  made 
by  the  plaintiff  for  relief  in  his  existing  right  as  a  cestui  que 
I/rust  under  the  trust  deed.  But  the  claim  is  for  relief  from 
those  frauds  in  his  capacity  as  a  stockholder  of  the  California 
company  and  as  such  succeeding  to  the  rights  he  held  as  cest/ni 
gue  trust. 

If  there  is  any  fair  and  reasonable  uncertainty  as  to  the  atti- 
tude which  the  plaintiff  meant  to  assume  in  his  complaint,  and 
whether  he  meant  to  postulate  his  claim  for  relief  upon  his 
position  as  a  stockholder  in  the  California  company  or  as  the 
holder  of  the  trust  certificates,  that  doubt  should  be  resolved 
against  him.  A  plaintiff  should  not  be  permitted  to  frame  his 
complaint  in  such  ambiguous  language  as  to  mislead  the  oppo- 
site party  and  the  court,  and  then  complain  that  he  has  been 
held  to  one  of  two  possible  constructions  rather  than  the  other. 
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Suing  as  a  stockholder  the  plaintiff's  right  of  action  is  a 
derivative  one.  He  sues,  not  primarily  in  liis  own  rights,  but 
in  right  of  the  corporation.  The  wrongs  of  which  he  com- 
plains are  wrongs  to  the  corporation.  They  were  not  aimed 
at  him  and  did  not  involve  his  personal,  individual  rights. 
He  suffers  as  a  member  of  the  corporation,  and  it  is  the  party 
to  sue  for  and  recover  damages  for  the  wrongs,  or  equitable 
relief  against  the  frauds  alleged.  The  complaint  is  that  all 
the  alleged  frauds  running  through  twelve  years  in  the  end 
culminated  in  final  wrong  and  injury  to  the  corporation,  and 
for  relief  on  account  of  such  wrong  and  injury  a  stockholder 
could  only  sue  in  case  the  corporation  upon  his  demand,  or 
what  is  equivalent  thereto,  refused  or  neglected  to  sue. 
{Sawes  V.  Oaklandj  104  U.  S.  450.)  And  in  such  an  action 
any  defense  which  a  defendant  would  have  if  the  corporation 
itself  were  the  actual  plaintiff,  may  be  interposed  to  bar  the 
stockholder. 

The  plaintiff  is,  therefore,  estopped  by  the  adjudication  in 
the  foreclosure  action  above  mentioned  of  Donohoe  v.  The 
Mariposa  Zand  and  Mining  Company  of  California  and 
The  Farmeri  Loan  and  Truet  Connpany.  In  that  action 
both  defendants  interposed  as  a  defense  substantially  the  same 
matters  now  relied  upon  by  this  plaintiff  for  relief  in  this 
action.  And  in  that  action  substantially  the  same  issues  were 
tried  as  are  presented  by  the  pleadings  in  this  action,  and  the 
adjudication  then  upon  all  the  issues  was  against  the  defend- 
ants there.  The  judgment  in  that  action  was  rendered  with- 
out any  collusion  after  a  real  litigation  by  a  court  of  compe- 
tent jurisdiction,  and  no  allegations  are  made  against  it  on 
account  of  which  a  court  of  equity  in  a  collateral  action  would 
have  jurisdiction  to  set  it  aside.  The  judgment  binds  this 
plaintiff  as  a  stockholder  of  the  California  corporation  and 
bars  his  recovery  in  this  action.  (Morowetz  on  Corporations, 
§  865  ;  SUphmsY.  Fox,  83  N.  Y.  313 ;  Herrvng  v.  N.  T*, 
Z.  E.  <b  W.  E.  B.  Co.,  105  id.  340 ;  Hawkins  v.  Olen/n,  131 
U.  S.  319.) 

JBut  we  may  take  the  most  favorable  view  of  the  com- 
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plaint  which  its  phraseology  will  permit,  and  that  is  that  the 
plaintiff  stands  both  npon  his  rights  as  a  cestui  que  trust  under 
the  trust  deed  of  1868,  and  his  rights  as  a  stockholder  in  the 
California  corporation,  and  still  the  complaint  was  properly 
dismissed.  He  exchanged  his  trust  certificates  for  stock  in 
the  Mariposa  Land  and  Mining  Company  of  New  York,  and 
then  exchanged  that  stock  for  stock  in  the  California  company. 
So  long  as  that  exchange  stands,  he  cannot  regain  his  position 
as  a  certificate  holder.  He  cannot  claim  to  be  both  the  holder 
of  the  certificates  and  the  holder  of  the  stock.  It  is  only  by 
repudiating  the  exchange  as  void  on  the  ground  of  alleged 
frauds  that  it  is  possible  for  him  to  regain  his  position  as  a 
certificate  holder,  and  so  far  as  he  seeks  now  to  stand  upon  his 
right  as  a  stockholder,  he  actually  ratifies  and  confirms  the 
exchange.  He  can  in  no  degree  assert  his  right  as  a  stock- 
holder and  yet  claim  the  right  of  a  certificate  holder,  and  thus 
escape  the  bar  of  the  foreclosure  judgment. 

But  the  difiiculty  with  the  plaintiff's  claim  that  he  may  now 
occupy  the  position  of  a  certificate  holder  and  thus  escape 
from  the  bar  of  the  f oreclosui'e  judgment  is,  if  possible,  still 
more  fundamental.  More  than  twelve  years  before  the  com- 
mencement of  this  action,  the  plaintiff  exchanged  his  trust 
certificates  for  the  stock  of  the  Mariposa  Land  and  Mining 
Company  of  New  York,  and  about  eight  years  before  he 
exchanged  that  stock  for  the  stock  of  the  California  company, 
and  so  at  the  time  of  the  trial  of  this  action  he  had  not,  for 
nearly  twenty  years,  been  a  holder  of  any  trust  certificates, 
and  during  all  that  time  he  had  been  a  stockholder  in  one  or 
the  other  of  the  two  corporations,  enjoying  whatever  advan- 
tages that  position  gave  him.  He  has  never  surrendered  his 
stock  nor  demanded  the  return  of  his  certificates,  and  he  has 
never  rescinded  in  any  legal  way  the  transactions  by  which  his 
trust  certificates  were  transmuted  into  stock.  He  did  not  offer 
in  his  complaint  to  surrender  or  give  up  his  stock,  and  did  not 
even  there  ask  for  any  rescission  of  the  exchanges  mentioned. 
Even  if  he  was  not  bound  to  rescind  the  transactions  claimed 
to  be  affected  with  fraud,  and  to  offer  to  surrender  his  stock 
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and  demand  to  be  re-instated  in  his  position  as  a  certificate 
holder  before  the  commencement  of  this  action,  or  even  in  liis 
complaint,  he  was  at  least  bound  to  do  these  things  at  the  trial, 
and  there  he  utterly  failed  to  do  them.  There  he  stood  upon 
the  allegations  contained  in  his  complaint,  and  the  complaint, 
as  we  must  now  assume,  was  dismissed  upon  all  the  grounds 
which  could  be  made  against  it. 

It  is  said  that  the  judgment  in  the  foreclosure  action  can 
form  no  bar  to  the  maintenance  of  this  action  because  Kelly 
was  not  a  party  to  that  action.  But  he  was  a  party  thereto  in 
interest,  and  Donohoe  stood  in  that  action  for  both  himself 
and  Kelly.  That  action  was  prosecuted  for  Kelly's  benefit, 
and,  therefore,  he  was  bound  by  and  also  has  the  benefit  of 
any  adjudication  made  therein. 

We  are,  therefore,  of  opinion  that  the  complaint  was 
properly  dismissed  and  that  the'  judgment  should  be  aflSrmed, 
with  costs. 

All  concur  except  Andkews,  Ch.  J.,  and  Gray,  J.,  not 
voting. 

Judgment  affirmed. 
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Respondents. 

Plaintiff  and  the  three  defendants  were  the  children  and  only  heirs  at  law 
of  P.,  who  died  intestate,  owning  a  farm  of  162  acres.  In  an  action  for 
partition  defendants  claimed  that  P.  in  his  lifetime  conveyed  to  plain- 
tiff's wife  fifty-nine  acres,  then  a  part  of  the  farm,  three  absolutely  and 
the  remainder  subject  to  a  life  estate  reserved  by  the  grantor;  that  such 
conveyance  was  intended  by  P.  as  an  advancement  and  as  and  for  plain- 
tiff's share  in  his  father's  real  estate,  and  was  accepted  by  the  wife,  with 
knowledge  of  such  intent,  and  that  plaintiff  knew  and  acquiesced  in 
the  conveyance  for  such  purpose.  Heldy  that  parol  evidence  was  com- 
petent to  show  that  said  deed  was  intended  as  an  advancement  to  plain- 
tiff; also  that  such  an  advancement  could  be  made  by  the  conveyance  to 
the  wife;  but  that  it  was  incumbent  on  defendants  to  establish  by 
satisfactory  evidence  that  said  conveyance  was  in  fact  made  as  an 
advancement. 

The  referee  found  that  the  value  of  the  fifty-nine  acres  at  the  time  of  said 
conveyance  was  one-fourth  of  the  value  of  the  whole  farm  as  the  intes- 
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tate  then  owned  it.  Plaintiffs  counsel  claimed  that  the  value  of  th& 
life  estate  should  have  been  deducted  to  "reach  the  worth  of  the 
property  when  given  "  to  meet  the  requirements  of  the  Revised  Statutes. 
(1.  R.  S.  754,  §  25.)  Held,  that  the  land  in  which  the  life  estate  was 
reserved  must  be  deemed  to  have  been  given  at  the  time  of  the  death  of 
the  intestate,  when  the  gift  would  first  vest  in  possession. 
The  consideration  mentioned  in  said  deed  to  plaintiff's  wife  was  $4,720. 
EM,  it  was  to  be  presumed  that  this  was  inserted  as  the  value  of  the 
land  in  the  estimation  of  the  parties  at  the  time  of  the  conveyance,  and 
as  this  sum  was  undisputedly  equal  to  one-fourth  the  value  of  the  whole 
farm  at  the  time  of  the  conveyance,  all  controversy  in  respect  to  value 
was  foreclosed  by  the  statute.    (1  R.  S.  754,  g  25.) 

(Argued  June  12,  1894;  decided  October  9,  1894.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  fifth  judicial  department,  entered  upon 
an  order  made  October  4,  1892,  which  affirmed  a  judgment  in 
favor  of  defendants  entered  upon  the  report  of  a  referee. 

This  was  an  action  for  partition. 

Augustus  Palmer  died  intestate  in  Livingston  county  in 
April,  1891,  leaving  four  children,  his  only  heirs  at  law,  the 
plaintiff  and  the  defendants,  Mary  L.  Culbertson,  Cynthia 
O.  Jackson  and  Addie  Palmer.  At  the  time  of  his  death  he 
owned  a  farm  of  about  162  acres.  In  May,  1867,  he  conveyed 
to  the  wife  of  the  plaintiff  59  acres  of  land,  which,  with 
the  162  lying  in  one  body,  then  constituted  his  farm.  He 
conveyed  three  acres  of  the  59  absolutely  and  in  the 
remainder  he  reserved  a  life  estate.  Upon  the  three  acres  the 
grantee,  at  the  time  of  the  conveyance,  contemplated  building 
a  house,  and  thereafter  did  build  one.  About  the  first  day  of 
May,  1891,  the  plaintiff  commenced  this  action  for  the  parti- 
tion of  the  farm  of  162  acres,  being  all  the  land  left  by  his 
father,  and  his  three  sisters  defended  the  action,  alleging  that 
he  had  no  interest  in  the  farm,  and  that  the  59  acres  of  land 
conveyed  to  his  wife  was  so  conveyed  as  an  advancement  to 
him  and  as  and  for  his  share  in  his  father's  real  estate. 

The  action  was  referred  to  a  referee  and  tried  before  him, 
and  he  found  that  the  intestate  conveyed  the  59  acres  to 
plaintiff's  wife  and  thereby  designed  and  intended  to  convey 
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the  same  to  her  as  and  for  the  just  share  of  the  plaintiff  as 
one  of  his  children  in  all  the  real  estate  then  owned  by  him  ; 
that  she  knew  the  purpose  of  the  conveyance  and  accepted  it 
with  such  knowledge ;  that  the  plaintiff  also  knew  such  pur- 
pose and  acquiesced  in  and  assented  to  the  conveyance  for 
such  purpose,  and  the  conveyance  had  in  fact  no  other  con- 
sideration ;  that  the  intestate  remained  to  the  time  of  his  death, 
in  the  possession  and  use  of  the  land  conveyed,  except  the 
three  acres,  and  the  59  acres  was  one-fourth  in  quantity  and 
value  of  all  the  land  the  intestate  then  owned,  and  he  ordered 
judgment  for  the  defendants  dismissing  tlie  complaint  upon 
the  merits.  The  plaintiff  appealed  to  the  General  Term  from 
the  judgment  and  from  aflSrmance  there  to  this  court. 

S.  Huhbard  for  appellant.  The  whole  of  the  fourth  find- 
ing of  fact  is  erroneous.  There  is  no  evidence  to  support  the 
same.  (Code,  §  993  ;  Todd  v.  J!felso7i,  109  N.  Y.  316  ;  Van 
Bokkelen  v.  Berdell,  130  id.  141 ;  Ilalpin  v.  P.  Ins.  Co,,  118 
id.  165 ;  Sickles  v.  Flannigan,  79  id.  224,  225 ;  Duffay  v. 
Maaterson,  44  id.  557,  563;  PoUock  v.  Pollock,  71  id.  137, 
153  ;  Wailing  v.  Toll,  9  Johns.  141 ;  Credit  v.  Browyi,  10  id. 
365  ;  Hopkins  v.  Smith,  11  id.  161 ;  Gildersleeve  v.  Landon, 
73  X.  Y.  609 ;  Goodyear  v.  De  La  Verne,  10  Hun,  537 ; 
People  V.  Langdon,  99  U.  S.  578.)  The  finding  is  a  total 
departure  from  the  answer.  .  {Southwick  v.  F.  iV\  Bank,  84 
N.  Y.  420,  428,  429  ;  Neudecker  v.  KoUhurg,  81  id.  296, 
301 ;  Wright  v.  Delafidd,  25  id.  266  ;  Day  v.  Town  of  Xcw 
LoU,  107  id.  149,  154 ;  Ballou  v.  Parsons,  11  Hun,  602 ; 
TrncesdeU  v.  SarUs,  104  N.  Y.  165,  167 ;  Paige  v.  WiUett, 
38  id.  28,  31.)  The  finding  of  fact  is  clearly  insufficient  to 
support  the  conclusion  of  law  or  tlie  judgment.  {Bell  v.' 
Champlain,  64  Barb.  397.)  The  referee  erred  in  refusing  to 
find  that  said  conveyance  to  Hattie  A.  Palmer  was  not  made 
in  pursuance  of  the  agreement  set  forth  in  the  answer,  nor  of 
any  agreement  between  plaintiff  and  deceased  that  the  same 
should  be  received  as  an  advancement,  etc.  {Freeman  v. 
Freeman,  43  N.  Y.  34;  Sherwood  v.  Smith,  23  Conn.  516.) 
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The  referee  erred  in  his  refusal  to  find  the  agreement  of  intes- 
tate to  convey  to  plaintiffs  wife  if  she  would  build.  {Knapp 
V.  Hungerford^  7  Ilun,  588 ;  Freeinan  v.  Freeman^  43  N.  Y. 
34;  Van  Arsdale  v.  Perry ^  21  Wkly.  Dig.  116;  Comings  v. 
Wellman,  14  N.  H.  287 ;  Walker  v.  Dunspaugh,  20  X.  Y. 
173  ;  Gibney  v.  Marchay^  34  id.  301 ;  Clark  v.  Baird,  9  id. 
184 ;  Terry  v.  Chandler^  16  id.  454 ;  Duffy  v.  Masteraon^  44 
id.  557.) 

E.  A,  Ifash  for  respondent.  There  is  evidence  to  support 
the  findings  of  the  referee.  The  fourth  finding  of  fact,  whicli 
is  the  basis  of  the  judgment,  is  to  the  effect  that  the  convey- 
ance by  Augustus  Palmer  to  his  daughter-in-law  was  designed 
and  intended  to  convey  the  premises  to  her  as  and  for  the  just 
share  and  proportion  of  her  husband,  the  plaintiff,  Frederick 
Palmer,  in  all  of  the  real  estate  then  owned  by  the  grantor,  as 
one  of  his  children  and  heirs  at  law,  and  that  there  was  no 
other  consideration  for  the  conveyance.  That  at  the  time  of 
the  conveyance  these  facts  were  well  known  to  the  plaintiff, 
who  acquiesced  in  and  assented  to  such  conveyance  for  the 
purposes  for  which  it  was  intended  by  his  father.  {Partridge 
v.  Havens^  10  Paige,  618,  626  ;  Sanford  v.  Sanford,  61  Barb. 
293,  299 ;  Proseus  v.  Mclntyre,  5  id.  424 ;  Bell  v.  Cham- 
plain,  64  id.  396.)  The  exception  to  the  overruling  of  the 
objection  to  the  question  put  to  the  witness,  Otto  Kelsey,  who 
drew  the  deed  from  Augustus  Palmer  to  Hattie  A.  Palmer, 
is  untenable.     {Tooley  v.  Bacon,  70  N.  Y.  34.) 

Earl,  J.  The  learned  counsel  for  the  plaintiff  claims  that 
there  was  no  evidence  sustaining  the  findings  of  the  referee  as 
to  the  alleged  advancement  to  the  plaintiff.  But  a  careful 
reading  of  the  evidence  satisfies  us  that  there  was  abundant 
evidence.  The  plaintiff  within  a  few  days  after  his  father's 
death  admitted  to  a  number  of  persons  who  were  called  as 
witnesses  for  the  defendants  that  his  share  of  his  fatlier's  real 
estate  had  been  conveyed  to  his  wife,  and  substantially  that  he 
had  no  interest  as  heir  in  the  land  left  by  his  father.     These 
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admissions  by  fair  implication  enabrace  the  purpose  for  which 
the  conveyance  was  made  and  received,  and  that  the  plaintiff 
knew  such  purpose  and  acquiesced  in  the  conveyance  for  that 
purpose.  There  is  also  evidence  that  the  plaintiff  consulted 
the  attorney  who  drew  the  deed  to  his  wife  and  was  with  his 
father  when  the  deed  was  drawn,  and  that  the  deed  was  actu- 
ally delivered  to  him.  All  this  evidence  is  rendered  very 
probable  and  greatly  strengthened  by  the  fact  that  the  59 
acres  conveyed  without  any  consideration  was  equal  in  quan- 
tity and  value  to  one-fourth  of  the  real  estate  then,  owned  by 
the  intestate. 

It  is  quite  true,  as  claimed  by  the  plaintiff's  counsel,  that  so 
far  as  reUance  is  placed  upon  the  admissions  of  the  pUintiff, 
all  that  he  said  in  making  the  admissions  must  be  considered 
and  weighed  in  determining  the  force,  bearing  and  extent  of 
the  admissions.  But  all  that  was  said  by  the  plaintiff  being 
considered  by  the  referee,  it  was  for  him  to  draw  the  infer- 
ences and  determine  what  he  meant  to  admit  and  what  the 
truth  as  to  the  facts  admitted  really  was. 

It  was  competent  for  the  defendants  to  show  by  parol  evi- 
dence that  the  deed  was  intended  as  an  advancement,  and  such 
is  the  rule  in  all  the  states,  except  a  few  where  by  statute 
a  different  rule  of  evidence  is  prescribed.  (4  Kent's  Com. 
418.) 

There  can  be  no  doubt  that  an  advancement  could  be  made 
by  the  conveyance  to  his  wife.  If  the  conveyance  had  been 
made  to  him,  under  the  circumstances  disclosed  in  this  record, 
it  would,  without  any  direct  proof,  have  been  presumed  to 
have  been  made  as  an  advancement.  {Astreen  v.  Flanagan^ 
3  Edw.  Ch.  279 ;  Praams  v.  Mclntyre^  5  Barb.  424 ;  Sari-  ^ 
ford  V.  Sanfard^  61  id.  293.)  But  as  the  conveyance  was 
made  to  his  wife,  it  was  incumbent  upon  the  defendants  to 
establish,  by  satisfactory  evidence,  that  it  was  made  to  her  as 
An  advancement  of  the  plaintiff's  share.  {Dilley  v.  Love,  61 
Md.  603 ;  Stewart  v.  Pattiaon,  8  Gill  [Md.],  46  ;  Eogera  v. 
Mayer,  59  Miss.  524 ;  Bains  v.  Hays,  6  Lea  [Tenn.],  303.) 
SiCKELs— Vol.  XCVIII.        28 
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It  ifl  provided  in  the  Revised  Statutes  (Part  2,  chap.  2,  sect. 
25)  that  the  vahie  of  property  advanced  "  shall  be  estimated 
according  to  the  worth  of  the  property  when  given."  The 
referee  found  the  value  of  the  59  acres  at  the  time  of  the 
conveyance  to  be  equal  to  one-quarter  of  the  value  of  the 
whole  farm  as  the  intestate  then  owned  it,  and  they  must  have 
borne  the  same  relative  value  at  thp  time  of  the  death  of  tlie 
intestate,  and  such  is  the  efEect  of  all  the  evidence  £is  to  value. 
The  counsel  for  the  plaintiff  contends  that  as  the  intestate 
reserved  a  life  estate  in  all  but  three  acres,  the  value  of  such 
life  estate  should  have  been  deducted  to  reach  the  "  worth  of 
the  property  when  given."  We  think  the  land  in  wliich  the 
life  estate  was  reserved  must  be  deemed  to  have  been  given  at 
the  time  of  the  death  of  tlie  intestate  when  the  gift  could  first 
vest  in  possession.  Any  other  construction  of  tlie  language 
used  in  the  section  would  work  absurdity  and  might  lead  to 
injustice.  On  the  one  hand,  if  the  value  of  the  land  is  to  be 
estimated  as  of  the  date  of  the  conveyance,  it  might  be  unjust 
to  a  party  situated  like  the  plaintiff  to  take  the  actual  value  of 
the  acres  conveyed,  disregarding  the  life  estate ;  and  on  the 
other  hand,  it  would  be  unjust  to  the  other  children  when  all 
the  children  came  into  their  shares  at  the  same  time,  to  wit, 
the  death  of  the  intestate,  to  estimate  the  value  of  the  plain- 
tiff's share  diminished  by  a  life  estate  which  had  then  ceased 
to  exist.  The  purpose  and  object  of  the  section  require  the 
construction  we  give  to  it.  But  there  is  a  further  answer  to 
this  claim.  In  the  earlier  part  of  the  section  it  is  provided 
that  "  the  value  of  any  real  or  personal  estate  so  advanced 
shall  be  deemed  to  be  that,  if  any,  which  was  acknowledged 
by  the  child  by  an  instrument  in  writing."  The  consideration 
mentioned  in  the  deed  to  plaintiff's  wife,  the  payment  of 
which  is  acknowledged,  is  $4,720,  which  is  the  total  of  eighty 
dollars  per  acre  for  the  59  acres.  We  must  presume  that  this 
sum  was  inserted  in  the  deed  as  the  value  of  the  land  in  the 
estimation  of  the  parties  at  the  time  of  the  conveyance. 
The  wife,  in  taking  the  conveyance,  stood  for  the  plaintiff. 
He  assented  to  the  conveyance  and  knew  its  contents.     Her 
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acknowledgment  of  the  value  must  be  deemed  his  acknowl- 
edgment, and  as  the  sum  mentioned  is  beyond  any  dispute 
equal  to  one-fourth  of  the  value  of  tlie  whole  farm,  as  it  then 
existed,  all  controversy  about  value  is  foreclosed  by  force  of 
the  statute. 

The  defendants  were  not  bound  to  show  that  this  advance- 
ment was  made  in  full  of  the  plaintiffs  share  in  both  real  and 
personal  estate.  Here  land  alone  was  in  controversy,  and  it 
was  sufficient  for  them  to  show  that  the  advancement  was  in 
full  of  plaintiff's  share  in  the  land  of  his  father,  leaving  him 
to  share  with  the  other  children  in  the  personal  estate. 

We  have  thus  covered  all  the  material  points  mentioned  in 
the  argument  on  behalf  of  the  plaintiff.  Other  exceptions 
taken  are  not  of  sufficient  importance  to  need  particular  attenr 
tion  now. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur,  except  Andrews,  Ch.  J.,  not  sitting. 

Judgment  affirmed. 


The  People  ex  rel.  Frederick  L.  Taylor,  Appellant,  t;. 
Gerrit  a.  Forbes,  Justice,  etc..  Respondent. 

The  provision  of  the  Code  of  Criminal  Procedure  (§  515)  abolishing  writs 
of  error  and  certiorari  and  enacting  that  judgments  and  orders  in  crimi- 
nal cases  and  orders  in  **  special  proceedings  of  a  criminal  nature"  may 
be  reviewed  only  by  appeal,  does  not  include  proceedings  to  punish  for 
a  criminal  contempt.  The  ''  special  proceedings  of  a  criminal  nature** 
referred  to  are  those  designated  as  such  in  said  Code. 

An  order,  therefore,  made  in  proceedings  to  punish  for  a  criminal  con- 
tempt may  be  reviewed  by  certiorari. 

The  constitutional  and  statutory  provisions  (U.  8.  Const,  art.  5;  State 
Const,  art.  1,  §  6;  Code  Civ.  Pro.  §  837;  Code  Crim.  Pro.  §  10),  declar- 
ing  that  no  person  shall  be  compelled  to  testify  against  himself  in  any 
criminal  case,  protects  a  person  called  as  a  witness  in  any  judicial  or 
other  proceeding  against  himself,  or  upon  the  trial  of  issues  between 
others,  from  being  compelled  to  disclose  facts  or  circumstances  that  can 
be  used  against  him  as  admissions  tending  to  prove  his  connection  with 
any  criminal  offense  of  which  he  may  then  or  thereafter  be  charged,  or 
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the  sources  from  or  the  means  by  which  evidence  of  its  commission  or 
of  his  connection  with  it  may  be  obtained.  Nothing  short  of  abso- 
lute immunity  from  prosecution  can  take  the  place  of  the  privilege  so 
given. 

The  witness  is  himself  in  such  a  case  the  judge  as  to  the  effect  of  answers 
sought  to  be  drawn  from  him,  and  if  to  his  mind  it  may  constitute  a  link  in 
the  chain  of  evidence  sufficient  to  convict  him  or  put  him  in  jeopardy,  if 
other  facts  are  shown,  he  may  remain  silent,  unless  it  be  perfectly  clear 
that  he  is  mistaken  and  that  the  answer  cannot  possibly  injure  him,  or 
tend  in  any  way  to  subject  him  to  the  peril  of  prosecution. 

While  the  students  belonging  to  one  of  the  classes  of  C.  University  were 
holding  a  banquet,  a  poisonous  gas  was  injected  by  some  persons,  pre- 
sumed to  be  other  students,  into  the  dining  hall  and  adjoining  kitchen, 
which  caused  the  death  of  one  person  and  seriously  affected  many 
others.  The  grand  jury  instituted  an  inquiry  to  ascertain  who  were  the 
guilty  persons,  and  the  relator  was  subpcenaed  before  it  as  a  w^itness. 
After  he  had  testified  that  he  had  no  connection  whatever  with  the  trans- 
action, he  stated  that  he  and  his  room  mate  had  taken  a  course  in  chem- 
istry, and  were  familiar  with  the  methods  of  generating  the  gas  used. 
Various  questions  were  then  asked  him  for  the  purpose  of  ascertaining 
who  placed  the  jugs,  in  which  the  gas  was  generated,  in  the  room  under 
the  dining  hall,  among  others,  if  he  knew  where  the  jugs  were  pur- 
chased, who  purchased  them,  when  purchased  and  to  whom  delivered 
after  they  were  purchased.'  These  questions  he  declined  to  answer  on  the 
ground  that  they  would  tend  to  criminate  him.  It  appeared  that  the  relator 
boarded  in  the  house  from  whence  the  jugs  were  taken  and  his  room  mate 
was  one  of  the  persons  suspected.  In  proceedings  to  punish  for  con- 
tempt in  refusing  to  answer  said  questions,  ^leld,  that  the  case  came 
within  the  said  constitutional  and  statutory  provisions  ;  that  the  relator 
did  not  waive  his  right  by  testifying  that  he  had  no  connection  with 
the  transaction ;  and  so,  that  an  onler  adjudging  the  relator  guilty  of 
contempt  in  refusing  to  answer  was  error. 

People  ex  rel.  Taylor  v.  Forbes  (77  Hun,  612),  reversed. 

(Argued  June  21,  18d4;  decided  October  9,  1894.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  made  April  24, 1894, 
which  dismissed  a  writ  of  certiorari  issued  upon  application  of 
the  relator. 

The  relator  was  convicted  of  a  criminal  contempt  in  refusing 
to  answer  questions  while  testifying  before  the  grand  jury,  and 
was  committed  for  such  contempt. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 
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Frederick  Collin  for  appellant.  The  writ  of  certiorari  to 
review,  applied  for  and  issued  under  sections  2120,  et  aeq.^  of 
the  Code  of  Civil  Procedure,  was  the  proper  remedy,  and  by 
it  the  proceedings  were  properly  before  the  General  Term, 
and  by  the  appeal  are  properly  before  this  court.  (Code  Civ. 
Pro.  §§  8,  9,  2148 ;  Code  Crim.  Pro.  §§  516,  619.)  This  court 
will  look  into  the  record  for  the  purpose  of  seeing  whether 
the  Court  of  Oyer  and  Terminer  kept  within  its  jurisdiction, 
based  its  decisions  upon  legal  proof  of  facts  authorizing  it, 
and  violated  no  rule  of  law  in  its  proceeding  affecting  the 
relator.  (Code  Civ.  Pro.  §  2140 ;  People  ex  rel.  v.  French^ 
92  N.  T.  306 ;  People  ex  rel.  v.  French,  123  id.  636.)  It  is 
clear  that  the  death  of  Henrietta  Jackson  and  the  injuries  to 
the  banqueters  may  have  resulted  from  acts  which  are  crimes. 
They  may  be  murder  in  the  first  degree.  (Penal  Code,  §§  183, 
193,  218,  219,  448.)  No  person  is  compelled  to  be  a  witness 
against  himself.  (Code  Crim.  Pro.  §  10;  Code  Civ.  Pro. 
§  37.)  Such  constitutional  and  statutory  provisions  must  be 
most  broadly  and  liberally  construed  as  an  immunity  or  privi- 
lege to  a  witness.  (Boyd  v.  United  States,  116  IJ.  S.  616 ; 
Counaelman  v.  IlitchcocJc,  142  id.  547 ;  Emery^s  Case,  107 
Mass.  172 ;  Code  Civ.  Pro.  §  837 ;  State  v.  If'ewell,  58  N.  H. 
314;  Ex  parte  Boscowitz,  84  Ala.  463;  Minters  v.  People^ 
139  m.  363;  Temple  v.  Comm.,  75  Va.  892;  Printz  v. 
Cheeney,  11  Iowa,  469 ;  Coates  v.  llardacre,  3  Taunt.  424 ; 
People  V.  Mather,  4  Wend.  230 ;  2  Phillips  on  Ev.  930 ;  1 
Greenl.  on  Ev.  §  451 ;  State  v.  S.  IL  Co.,  109  Mo.  118 ; 
Stevens  v.  State,  50  Kans.  712 ;  In  re  Nickell,  47  id.  712 ; 
Wa/mer  v.  Lucas,  10  Ohio,  337 ;  People  v.  Brewer,  27  Mich. 
134 ;  Fish&r  v.  RonaMs,  16  Eng.  L.  &  Eq.  417 ;  1  Burr's  Tr. 
245 ;  Fellows  v.  Wilson,  31  Barb.  162 ;  People  v.  HacUey, 
24  N.  T.  74;  PeopU  v.  Sharp,  107  id.  427.)  The  relator, 
by  answering  certain  questions  against  which  he  might  have 
claimed  his  privilege,  did  not  waive  his  right  to  claim 
it  as  he  did.  {Regina  v.  Oarhett,  1  Den.  Cr.  Cas.  241; 
Chesapeake  Club  v.  State,  63  Md.  446 ;  Temple  v.  Com.j  75 
Va.  892.)    The  relator  was  entitled  to  his  privilege,  and  was 
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not  guilty  of  contempt.  That  the  relator  cannot  be  indicted 
for  anything  which  is  found  out  does  not  affect  relator's  right. 
{People  V.  Mondon^  103  N.  Y.  211 ;  People  v.  ChapUan^  121 
id.  266;  Temple  v.  Com,^  75  Va.  892.)  The  adjudication 
against  and  the  punishment  of  the  relator  were  extra- jurisdic- 
tional and  void.  (Code  Civ.  Pro.  §  70  ;  In  re  Eldridge^  82 
N.  r.  161 ;  People  v.  Hockley^  24  id.  74 ;  In  re  Savin,  131 
U.  S.  267 ;  In  re  Judson,  3  Blatchf.  148 ;  State  v.  Hehthom^ 
46  Kans.  613 ;  Ex  parte  Wright,  65  Ind.  504 ;  Stuart  v. 
AUen,  45  Wis.  158 ;  In  re  Sinethirst^  2  Sandf .  724 ;  Gundy 
V.  State,  13  Neb.  445.) 

S.  D.  HaUiday  for  respondent.  This  appeal  and  all  the 
proceedings  herein  should  be  dismissed  upon  the  ground  that 
this  matter  cannot  be  reviewed  by  a  writ  of  certiorari,  and  the 
writ  should  not  have  been  issued  in  the  first  instance.  {People 
V.  Palmer,  109  N;  Y.  413 ;  Laws  of  1884,  chap.  372;  People 
ex  rel.  v.  Carney,  29  Hun,  47 ;  People  v.  GUmore,  88  N.  Y. 
626 ;  Code  Civ.  Pro.  §§  514,  963,  3355,  3356.)  In  every  ease 
the  question  whether  the  answers  to  the  question  will  or  will 
not  criminate,  is  purely  a  question  of  fact  to  be  determined 
by  the  court.  {Byass  v.  Smith,  4  Bosw.  679.)  The  question 
on  this  review  now  is,  whether  that  finding  of  fact  shall  be 
disturbed.  The  Supreme  Court  at  General  Term  did  not  dis- 
turb that  finding,  and  it  should  not  be  disturbed  in  this  court 
unless  it  is  entirely  lacking  in  evidence  to  sustain  it,  or  so 
lacking  such  evidence  as  to  raise  purely  a  question  of  law. 
{2fus,gra/ve  v.  Buckley,  24  N.  Y.  S.  R.  74 ;  Cojin  v.  JS^ol- 
lister,  36  id.  271 ;  Smith  v.  Pettee,  70  N.  Y.  13 ;  Youngs  v. 
Youngs,  5  Redf.  518  ;  People  v.  Hackley,  24  N.  Y.  74.) 

O'Brien,  J.  The  relator  was  adjudged  guilty  of  contempt 
by  the  justice  presiding  at  a  Court  of  Oyer  and  Terminer  held 
at  Ithaca  in  March,  1894,  for  refusing  to  answer  certain 
questions  propounded  to  him  as  a  witness  before  the  grand 
jury.  The  General  Term,  upon  certiorari,  has  affirmed 'the 
determination.  i. 


1894.]  People  ex  rel.  Taylor  v.  Fokbes.  223 

N.  Y.  Rep.]  Opinion  of  the  CJourt,  per  O'Brien,  J. 

At  the  outset  the  objection  is  made  by  tlie  learned  counsel 
for  the  respondent  that  the  order  is  not  reviewable.  This 
position  is  based  upon  the  language  of  §  515  of  the  Code 
of  Criminal  Procedure,  as  amended  by  chapter  372  of  the 
Laws  of  1884,  abolishing  writs  of  error  and  certiorari,  and 
enacting  that  judgments  and  orders  in  criminal  cases  and 
orders  in  special  proceedings  of  a  criminal  nature  may  be 
reviewed  only  by  appeal.  But  we  think  that  the  "  special 
proceedings  of  a  criminal  nature,"  referred  to  in  this  section, 
are  those  designated  as  such  in  that  Code ;  that  is,  the  various 
special  proceedings  enumerated  and  provided  for  in  part  sixth 
of  the  Code  of  Criminal  Procedure.  By  section  962,  that 
Code  applies  to  criminal  actions  and  to  all  other  proceedings 
in  criminal  cases  which  are  tJierein  provided  far.  Proceed- 
ings for  contempt  are  not  provided  for  in  that  Code,  nor  is  a 
criminal  contempt  there  defined,  or  the  punishment  therefor 
prescribed,  except  in  §  619,  winch  refers  to  cases  of  disobe- 
dience to  process  and  refusal  to  answer  as  a  witness ;  and  in 
these  cases'  the  remedy  is  referred  to  the  procedure  prescribed 
in  civil  cases  provided  for  in  the  Code  of  Civil  Procedure. 
The  offense  of  which  the  relator  was  convicted  is  created  and 
the  procedure  and  punishment  prescribed  by  sections  eight 
and  nine  of  this  Code,  and  the  manner  of  reviewing  the 
determination  is  to  be  found  there.  (§  2148.)  This  section 
clearly  contemplates  that  an  order  made  in  contempt  proceed- 
ings may  be  reviewed  by  certiorari,  and  such  has  always  been 
the  practice.  {People  ex  rel,  Munsell  v.  The  Court  of  Oyer 
cmd  Terminer^  101  N.  Y.  245  ;  People  ex  rel,  Choate  v.  Bar- 
rett, 56  Hun,  351 ;  S,  C,  121  N.  Y.-  678 ;  PeopU  ex  rel, 
Negus  V.  Dwyer^  90  id.  402.)  It  was  not  intended  that  any 
change  should  be  made  in  the  practice  in  such  cases  by  the 
amendment  to  §  515  of  the  Code  of  Criminal  Procedure. 
Full  force  is  given  to  the  language  of  that  section  by  confin- 
ing it  to  such  actions  and  special  proceedings  as  are  defined 
and  regulated  by  that  Code ;  and  as  no  provision  is  there  made 
for  proceedings  to  punish  for  contempt  or  to  review  any  oi*der 
made  in  such  proceedings,  the  practice  is  governed  by  the 
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same  procedure  as  applies  to  ordinary  cases  where  private 
rights  are  involved,  the  determination  to  which  may  be 
reviewed  by  means  of  the  writ  of  certiorari ;  and  so,  we  tliink, 
that  the  record  is  properly  before  us  for  review.  The  merits 
of  the  case,  or  the  power  of  the  court  to  punish  the  relator 
for  contempt,  upon  the  facts  and  circumstances  disclosed, 
must,  therefore,  be  considered. 

The  case  grew  out  of  the  conduct  of  certain  of  the  students 
at  Cornell  University  on  the  20th  of  February,  1894.  That 
was  the  date  of  the  customary  annual  banquet  by  the  fresh- 
man class  of  the  college.  It  is  supposed,  and  is  perhaps  a  fair 
inference  from  what  appears  in  the  record,  that  other  students 
at  the  college,  and  especially  those  of  the  sophomore  class,  con- 
spired to  disturb  the  banquet  by  a  new  form  of  that  species  of 
annoyance  or  outrage  popularly  known  as  "  hazing,"  which 
constitutes  such  a  great  reproach  to  college  life,  and  is  so 
disgraceful  to  all  who  participate  in  it.  During  the  even- 
ing, while  the  banquet  was  in  progress,  a  quantity  of 
chlorine  gas,  of  such  poisonous  power,  was  injected  into  the 
dining  hall  and  the  adjoining  kitchen,  that  it  caused  the  death 
of  a,  colored  servant  in  the  kitchen,  and  many  of  the  students 
attending  the  banquet  were  also  seriously  affected  by  it.  The 
result  was  produced  by  placing  two  jugs  in  a  room  just  below 
the  banqueting  rooms,  containing  the  essential  chemicals  and 
substances  for  the  generation  of  the  gas,  which  was  conducted 
into  the  kitchen  and  dining  hall  above  by  means  of  a  rubber 
tube,  fastened  over  the  mouth  of  each  jug,  and  passing  upward 
through  holes  for  that  purpose  bored  in  the  ceiling  and  floor 
above.  The  act  was  of  such  an  unusual  and  peculiar  nature, 
and  it  was  followed  by  such  serious  consequences,  that  pubhc 
sentiment  demanded  the  detection  and  punishment  of  its 
authors  and  perpetrators.  The  grand  jury  was  instructed  by 
the  court  to  institute  an  inquiry  with  the  view  of  ascertaining 
the  person  or  persons  responsible  for  the  offense,  and  the 
relator  was  subpoenaed  before  them  as  a  witness.  The  district 
attorney  appeared  before  them  and  participated  in  the 
examination  of  the  witnesses,  and,  during  the  investigation, 
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the  questions  wliich  the  relator  declined  to  answer  were  pro- 
pounded to  him.  The  court  convicted  the  relator  summarily 
as  for  contempt  "  committed  in  the  immediate  view  and 
presence  of  the  court,"  upon  the  statement  as  to  what  occurred 
in  the  grand  jury  room  by  the  district  attorney  and  without 
any  further  judicial  inquiry  as  to  the  facts.  The  record  con- 
tains that  part  of  the  examination  of  the  relator  before  the 
grand  jury  wherein  the  alleged  contempt  was  commit- 
ted. It  discloses  the  fact  that  the  witness  was  pressed 
by  the  district  attorney  to  answer  the  questions,  and  hav- 
ing been  brought  before  the  court  during  the  progress  of 
the  examination,  was  in  substance  instructed  that  the  ques- 
tions were  of  such  a  character  that  he  was,  under  the  cir- 
cumstances, bound  to  answer.  He  testified  in  the  broadest 
terms,  in  reply  to  questions  propounded  to  him,  that  he  had 
no  connection  whatever  with  the  transaction,  on  the  evening 
of  the  banquet,  and  which  was  the  subject  of  the  inquiry. 
These  questions  were  general  and  so  framed  that  he  could 
easily  see  their  bearing  and  tendency.  They  gave  him  an 
opportunity  to  deny  in  general  terms  that  he  was  the  author 
and  perpetrator  of  the  offense  or  in  any  way  connected  with 
it,  but  when  questioned  as  to  particular  facts  and  circum- 
stances, he  refused  to  answer.  The  order  of  commitment  con- 
tains upon  its  face  a  statement  of  the  proceedings  in  the 
grand  jury  room  which  constituted  the  contempt  of  which  the 
witness  was  convicted.  From  that  it  appears  that  tlie  relator 
refused  to  answer  questions  framed  evidently  for  the  purpose 
of  ascertaining  the  person  or  persons  who  placed  the  jugs  in 
which  the  gas  was  generated  in  the  room  imder  the  dining 
hall.  He  was  asked  if  he  knew  where  the  jugs  were  pur- 
chased, who  purchased  them,  when  purchased  and  to  whom 
they  were  delivered  after  they  were  purchased.  These  ques- 
tions were  framed  in  various  forms  and  sometimes  repeated. 
After  testifying  that  he  was  a  student  at  the  university,  that 
his  home  was  in  New  Jersey,  that  he  boarded  at  No.  6  Cook 
street  in  Ithaca,  he  was  asked  who  his  room  mate  was.  He 
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then  stated  to  the  district  attorney :  "  I  wish  to  throw  myself 
upon  the  privilege  which  the  law  allows  me  and  decline  to 
give  evidence,  on  the  ground  that  it  may  tend  to  criminate 
me."  He  was  then  asked  the  following  question :  "  Do  you 
say  that  it  will  tend  to  criminate  you  to  state  who  your  room 
mate  is?"  His  only  reply  was:  "I  wish  to  throw  myself 
upon  my  privilege  and  decline  to  give  evidence,  on  the 
ground  that  my  answer  may  tend  to  criminate  me."  The  witness 
was  then  brought  into  court,  and  after  consultation  with  the  pre- 
siding judge  he  returned  to  the  grand  jury  room  and  testified 
that  his  room  mate  then  and  since  he  came  to  college  was  Carl 
Dingens,  that  both  of  them  had  taken  a  course  in  chemistry, 
and,  substantially,  that  they  were  familiar  with  the  methods 
of  generating  chlorine  gas.  Other  questions  having  more  or 
less  relation  to  the  transaction,  on  the  evening  of  the  banquet, 
was  asked  and  answered,  but  none  of  them  gave  the  informa- 
tion sought  to  be  obtained  by  the  questions  before  referred  to, 
which  he  declined  to  answer.  On  a  report  of  these  facts  to 
the  court  by  the  district  attorney  an  order  was  directed  to  be 
entered  whereby  the  relator  was  adjudged  guilty  of  contempt 
for  refusing  to  answer,  and  that  for  such  contempt  he  be 
imprisoned  in  the  county  jail  until  purged  of  the  same,  not 
exceeding  thirty  days. 

The  broad  question  thus  presented  upon  these  facts  is 
whether  the  relator  was  in  fact  guilty  of  such  conduct  as  sub- 
jected him  to  the  power  of  the  court  to  punish  for  contempt, 
or  simply  exercised  a  right  secured  to  him  by  law.  It  must 
be  assumed  that  the  act  by  means  of  which  a  deadly  gas  was 
conducted  into  the  rooms  above,  resulting  in  the  loss  of  life, 
was  of  such  a  character  and  perpetrated  with  such  intent  as  to 
subject  the  author,  or  any  one  who  aided  or  assisted,  to  crimi- 
nal punishment.  The  relator,  though  in  fact  he  may  be  inno- 
cent, was  so  situated  with  reference  to  it,  and  so  related  to  the 
circumstances  and  results,  that  it  is  apparent  that  at  some 
point  and  in  some  way  it  became,  under  all  the  circumstances, 
not  only  prudent,  but  necessary  and  proper,  to  claim  the 
privilege  of  refusing  to  disclose  i\\Q  information  sought  to  be 
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elicited  by  the  questions.  He  was  a  student  in  the  college. 
He  belonged  to  the  sophomore  class  and  the  class  in  chemistry. 
He  boarded  at  the  house  from  which  the  jugs  were  taken  by 
some  one.  His  room  mate,  at  least,  seems  to  have  been  one  of 
the  persons  suspected  as  being  in  some  way  connected  ^vith  the 
transaction.  He  was  so  surrounded  by  elements  of  circum- 
stantial proof  that  the  answer  to  any  of  the  questions  might 
form  a  link  in  the  chain  sufficient  to  subject  him  to  the  hazard 
of  a  trial  upon  a  criminal  charge.  Whether  innocent  or  not, 
there  was  a  combination  of  facts  and  circumstances  that 
brought  him  perilously  close  to  the  charge  which  was  the  sub- 
ject of  investigation,  and  the  answer  which  he  was  required  to 
give  might  have  completed  the  chain  of  proof.  He  was  thus 
placed  in  a  position  where  he  might  lawfully  claim  the  pro- 
tection of  the  law  and  remain  silent. 

After  the  Constitution  of  the  United  States  had  been 
adopted,  it  was  deemed  important  to  add  to  it  several  amend- 
ments, and  one  of  them  (Art.  5)  provides,  among  other  things, 
that  no  pereon  "  shall  be  compelled,  in  any  criminal  case,  to  be 
a  witness  against  himself."  It  was  also  incorporated  into  the 
Constitution  of  this  State  (Art.  1,  §  6)  and  more  recently  into 
the  Code  of  Civil  and  Criminal  Procedure  (Code  Civil  Pro. 
§  37;  Code  Crim.  Pro.  §  10).  These  constitutional  and 
statutory  provisions  have  long  been  regarded  as  safeguards  of 
civil  liberty,  quite  as  sacred  and  important  as  the  privileges  of 
the  writ  of  habeas  corpus  or  any  of  the  other  fundamental 
guaranties  for  the  protection  of  personal  rights. 

When  a  proper  case  arises  they  should  be  applied  in  a  broad 
and  liberal  spirit  in  order  to  secure  to  the  citizen  that  immunity 
from  every  species  of  self-accusation  implied  in  the  brief  but 
coTnjvebensive  language  in  which  they  are  expressed.  The 
security  which  they  afford  to  all  citizens  against  the  zeal  of 
the  public  prosecutor,  or  public  clamor  for  the  punishment  of 
crime,  should  not  be  impaired  by  any  narrow  or  technical 
views  in  their  appHcation  to  such  a  state  of  facts  as  appears 
from  the  record  before  us.  The  right  of  a  witness  to  claim 
the  benefit  of  these  provisions  has  frequently  been  the  subject 
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of  adjudication  in  both  the  Federal  and  state  courts.  The 
principle  established  by  these  decisions  is  that  no  one  shall  be 
compelled  in  any  judicial  or  other  proceeding  against  himself, 
or  upon  the  trial  of  issues  between  others,  to  disclose  facts  or 
circumstances  that  can  be  used  against  him  as  admissions 
tending  to  prove  his  guilt  or  connection  with  any  criminal 
offense  of  which  he  may  then  or  afterwards  be  charged,  or  the 
sources  from  which  or  the  means  by  which  evidence  of  its 
commission  or  of  his  connection  with  it  may  be  obtained.  The 
cases  cover  the  point  so  completely  that  no  comment  or 
explanatioD  is  necessary,  and  it  would  not  be  useful  to  quote 
at  much  length  from  the  language  in  which  the  decisions  are 
expressed.  It  will  be  quite  sufficient  for  every  purpose  of 
the  opinion  to  note  where  they  may  be  found.  (Counselmarh 
V.  Hitchcock,  142  U.  S.  547 ;  Emery  Case,  107  Mass.  172 ; 
State  V.  Nowell,  58  N.  H.  314;  Ex  parte  Boscowitz,  84  Ala. 
463;  Mintera  v.  People,  139  111.  363;  Temple  v.  Ccrm^ 
inonwealth,  75  Va.  892 ;  Printz  v,  Cheeney,-  11  Iowa,  469 ; 
People  V.  Mathei^  4  Wend.  230 ;  People  v.  HacUey,  24  N. 
Y.  84 ;  People  v.  SJiarp,  107  id.  427 ;  1  Burr's  Trial,  245.) 
The  question  was  fully  discussed  at  an  early  day  by  Chief 
Justice  Marshall  on  the  trial  of  Aaron  Burr,  and  every 
phase  of  it  so  completely  explained  and  exhausted  that  his 
views  were  followed  in  the  subsequent  decisions.  A  single 
quotation  from  the  language  used  will  illustrate  the  scope  and 
extent  of  the  immunity  which  the  witness  can  lawfully  claim  : 
"Many  links  frequently  compose  that  chain  of  testimony 
which  is  necessary  to  convict  an  individual  of  a  crime.  It 
appears  to  the  court  to  be  the  true  sense  of  the  rule  that  no 
witness  is  compelled  to  furnish  any  one  of  them  against  him- 
self. It  is  certainly  not  only  a  possible,  but  a  probable  case, 
that  a  witness  by  disclosing  a  single  fact  may  complete  the 
testimony  against  himself  and  to  a  very  effectual  purpose 
accuse  himself  as  entirely  as  he  would  by  stating  every  cir- 
cumstance which  would  be  required  for  his  conviction.  That 
fact  of  itself  would  be  unavailing,  but  all  other  facts  without 
it  would  be  insufficient.     While  that  remains  concealed  in  his 
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own  bosom  he  is  safe,  but  draw  it  from  thence  and  he  is 
exposed  to  a  prosecution.  The  rule  that  declares  that  no  man 
is  compellable  to  accuse  himself  would  most  obviously  be 
infringed  by  compelling  a  witness  to  disclose  a  fact  of  this 
description.     *     *     *" 

All  the  leading  authorities  were  elaborately  reviewed  in  the 
recent  case  of  OounselTnan  v.  Hitchcock  (supra)  in  the  Supreme 
Court  of  the  United  States.  In  that  case  the  grand  jury  was 
engaged  in  the  investigation  of  certain  alleged  offenses  by 
railroad  companies  against  the  recent  act  of  Congress  for  the 
regulation  of  interstate  commerce,  and  the  witness,  a  commis- 
sion merchant  and  dealer  in  grain,  refused  to  answer  certain 
questions  as  to  the  tariff  of  rates  allowed  to  him  by  some  of 
the  railroads,  on  the  ground  that  it  might  tend  to  criminate 
him.  The  case  in  all  its  essential  features  was  similar  to  this, 
and  the  court,  sustaining  the  privilege  contended  for  in  behalf 
of  the  witness,  held  that  the  object  of  the  constitutional  pro- 
vision was  to  insure  that  a  person  shall  not  be  compelled,  when 
acting  as  a  witness  in  any  investigation,  to  give  testimony 
which  may  tend  to  show  that  he  himself  has  committed  a 
crime,  and  that  its  meaning  was  that  a  witness  is  protected 
from  any  compulsory  disclosure  of  the  circumstances  of  his 
offense,  or  the  source  from  which,  or  the  means  by  which, 
evidence  of  its  commission,  or  of  his  connection  with  it,  may 
be  obtained,  or  made  effectual  for  his  conviction,  without  using 
his  answers  as  direct  admissions  against  him.  This  conclusion 
-^as  reached,  although  there  is  a  general  Federal  statute  pro- 
viding that  in  such  cases  tlie  testimony  given  by  the  witness 
at  the  investigation  shall  not  be  given  in  evidence  against  him, 
subsequently,  in  any  civil  or  criminal  proceeding.  (U.  S.  E.  S. 
§  860.)  It  seems  that  in  such  cases  nothing  short  of  absolute 
immunity  from  prosecution  can  take  the  place  of  the  privi- 
lege by  which  the  law  affords  protection  to  the  witness.  The 
testimony  which  the  relator  voluntarily  gave  before  the  grand 
jury,  in  general  terms  exonerating  himself  from 'all  connec- 
tion with  the  transaction,  seems  to  have  had  great  weight 
with  the  learned  trial  judge.     It  was  argued  that  the  relator 
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could  not  possibly  be  put  in  peril  by  his  answer  to  the  ques- 
tion, since  he  had  already  testified  that  he  had  no  connection 
with  the  transaction.  But  this  conclusion  was  not  warranted 
by  the  facts.  The  testimony  of  the  witness  might  be  ever  so 
strong  and  clear  in  favor  of  his  innocence,  but  it  did  not  con- 
clude the  public  prosecutor,  in  the  absence  of  some  constitu- 
tional or  statutory  provision  securing  the  relator  from  prosecu- 
tion. The  general  statements  of  a  |)er8on  charged  with  crime  in 
regard  to  his  innocence  avail  but  little  against  incriminating 
facts  and  circumstances.  His  protestations  of  innocence  and 
his  broad  general  denial  of  any  knowledge  of  or  connection 
with  the  transaction  might  be  overcome  by  facts  and  circum- 
stances, if  the  district  attorney  could  be  j^emiitted  to  draw 
them  from  the  witness.  Any  one  who  has  had  much  experience 
in  the  conduct  of  criminal  trials  is  aware  of  the  fact  that,  fre- 
quently, the  most  dangerous  proof  that  a  person  charged  with 
crime  has  to  meet,  are  his  own  statements  made  for  the 
purpose  of  warding  oif  suspicion  or  of  satisfying  others  with 
regard  to  his  innocence.  It  is  not  unusual  on  such  trials  to 
confront  the  accused  with  his  own  declarations  made  for  the 
very  purpose  of  exonerating  himself  from  all  suspicion,  but 
which,  when  all  the  evidence  is  collected,  are  so  far  at  war 
with  all  the  facts  and  circumstances  as  to  furnish  evidence  of 
guilt.  The  witness,  by  answering  the  general  questions  as  to 
his  connection  with  the  affair,  whether  his  answers  were  true 
or  false,  did  not  waive  his  right  to  remain  silent  when  it  was 
sought  to  draw  from  him  some  fact  or  circumstance  which  in 
his  judgment  miglit  form  another  link  in  the  chain  of  facts 
and  capable  of  being  used  under  any  circumstances  to  his 
detriment  or  peril.  The  circumstances  relating  to  the  pur- 
chase of  the  jugs  and  the  means  employed  to  place  them 
under  the  banquet  room  were  important  as  furnishing  a  clue 
that  might  lead  to  the  identification  of  the  guilty  person  or 
persons,  and  the  witness  was  or  appeared  to  be  so  related  to 
the  transaction  that  he  might  lawfully  refuse  to  furnish  the 
same,  notwithstanding  his  general  statements  to  the  effect  that 
he  had  nothing  whatever  to  do  with  them.     The  witness  who 
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knows  what  the  court  does  not  know,  and  what  he  cannot 
disclose  without  accusing  himself,  must  in  such  cases  judge 
for  hunself  as  to  the  eflEect  of  his  answer,  and  if,  to  his  mind, 
it  may  constitute  a  link  in  the  chain  of  testimony,  sufficient  to 
convict  him,  when  other  facts  are  shown,  or  to  put  him  in 
jeopardy,  or  subject  huu  to  the  hazard  of  a  criminal  charge, 
indictment  or  trial,  he  may  remain  silent.  Wliile  the  guilty 
may  use  the  privilege  as  a  shield  it  may  be  the  main  protec- 
tion of  the  innocent,  since  it  is  quite  conceivable  that  a  person 
may  be  placed  in  such  circumstances,  connected  with  the 
commission  of  a  criminal  offense,  that  if  required  to  disclose 
other  facts  within  his  knowledge  he  might,  though  innocent, 
be  looked  upon  as  the  guilty  party.  {Adams  v.  Lloyd,  3  H. 
&  ]S.  363.) 

But  it  is  urged  that  the  relator  made  use  of  the  privilege,  not 
in  good  faith,  for  his  own  protection  from  any  peril,  actual  or 
apprehended,  but  as  a  pretext  for  shielding  his  friends  or  asso- 
ciates, and  that  the  facts  and  circumstances  before  the  learned 
judge  presiding  at  the  Oyer  und  Terminer  were  of  such  a 
nature  as  to  warrant  him  in  so  deciding  as  a  matter  of  fact, 
and  that  such  finding  is  not  reviewable  liere.  The  weight  of 
authority  seems  to  be  in  favor  of  the  rule  that  the  witness 
may  be  compelled  to  answer  when  he  contumaciously  refuses, 
or  when  it  is  perfectly  clear  and  plain  that  he  is  mistaken,  and 
that  the  answer  cannot  possibly  injure  him,  or  tend  in  any 
degree  to  subject  him  to  the  peril  of  prosecution.  But  the 
courts  have  recognized  the  impossibility  in  most  cases  of  antic- 
ipating the  effect  of  the  answer.  Where  it  is  not  so  perfectly 
evident  and  manifest  that  the  answer  called  for  cannot 
incriminate,  as  to  preclude  all  reasonable  doubt  or  fair  argu- 
ment, the  privilege  must  be  recognized  and  protected. 
{Jcmvrm  v.  Scarmnon,  29  N.  II.  280.)  In  this  case,  however, 
considering  the  relation  of  the  witness  to  the  subject  of  the 
inquiry,  and  the  character  and  scope  of  the  questions,  such  a 
conclusion  was  not  possible.  There  is  no  evidence  in  the 
record  that  can,  in  any  reasonable  view,  sustain  such  a  find- 
ing.    Our  conclusion  is  that  the  relator  was  not  guilty  of  con- 
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tempt  in  refusing  to  answer  the  questions,  and  this  renders  it 
unnecessary  to  consider  the  question  whether  the  witness  was 
in  the  immediate  presence  and  view  of  the  court  so  as  to 
authorize  it  to  proceed  summarily. 

The  order  of  the  General  Term  and  the  determination  of 
the  Court  of  Oyer  and  Terminer  should  be  reversed  and  the 
relator  discharged. 

All  concur,  except  Andrews,  Ch.  J.,  not  sitting,  and  Finch, 
J.,  not  voting. 

Ordered  accordingly. 


Augustus  W.   Blazo,   Eespondent,  v,   William    P.   Gill, 

Appellant. 

The  parties  entered  into  a  contract  by  which  plaintiff  agreed  to  supervise 
and  build  a  house  for  defendant,  to  contract  for  the  work  and  charge  every- 
thing at  the  exact  cost,  for  which  he  was  to  furnish  vouchers.  In  an  action 
to  recover  a  balance  alleged  to  be  due  for  moneys  paid  out  by  plaintiff 
for  work  and  materials,  it  appeared  that  plaintiff  rendered  a  statement 
to  defendant  of  moneys  expended,  accompanied  by  the  vouchers  there- 
for, and  upon  the  trial  he  proved  the  expenditure  of  all  the  moneys 
daimed.  Held,  that  the  evidence  was  sufficient  to  sustain  a  recovery; 
that  plaintiff  acted  as  agent  for  defendant,  and  as  such  was  bound 
simply  to  act  in  good  faith  and  in  the  usual  wa}^  in  making  expenditures; 
that  it  was  not  necessary  for  him  to  show  that  all  the  materials  charged 
were  actually  used  in  the  building,  but  the  vouchers  were  sufficient 
prima  facie  evidence,  and  as  to  the  labor,  it  was  sufficient  for  him  to  show, 
as  was  shown,  tliat  he  employed  men  upon  th5  building  under  foremen 
who  kept  their  time,  and  that  he  made  payments  according  to  the  time 
thus  kept. 

Reported  below,  69  Hun,  69. 

(Argued  June  13,  1894 ;  decided  October  9,  1894.) 

Appeal  from  judgment  of  the  General  Term  of  the 
'Supreme  Court  in  the  second  judicial  department,  entered 
upon  an  order  made  May  27, 1893,  which  affirmed  a  judgment 
in  favor  of  plaintiff  entered  upon  the  report  of  a  referee. 

This  was  an  action  upon  a  contract. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 
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George  G.  Reynolds  for  appellant. 

Joaiah  T.  Marean  for  respondent. 

Earl,  J.  The  plaintiff  was  a  practical  builder,  and  the 
defendant,  desiring  to  build  a  dwelling  house,  in  August,  1888, 
entered  into  a  written  contract  with  him  as  follows : 

"  In  consideration  of  the  sum  of  one  dollar  ($1.00)  to  me 
in  hand  paid,  the  receipt  of  which  is  hereby  acknowledged, 
and  a  further  sum  of  pne  thousand  ($1,000)  to  be  paid  on  the 
completion  of  the  house  herein  described,  I  agree  to  super- 
vise, build,  finish  and  complete  the  house  as  per  the  plans 
annexed,  signed  and  delivered,  bearing  even  date  with  this, 
and  according  to  the  specification  as  per  memo,  attached.  I 
will  contract  for  the  building  of  the  said  house  in  all  its 
details  >vith  the  greatest  economy  and  charge  everything  at 
the  exact  cost  for  which  I  will  get  vouchers,  and  I  further 
agree  that  I  will  give  my  best  attention  to  the  construction  of 
the  same  in  conference  with  Mr.  A.  Korber.  Mr.  Gill  agrees 
to  ^ve  in  addition  to  each,  Mr.  Korber  and  Mr.  A.  Blazo,  a 
further  independent  sum  of  five  hundred  dollars  ($500.00) 
each,  on  completion  of  the  said  house." 

According  to  estimates  made  at  the  time  it  was  supposed 
the  house  would  cost  about  $16,000.  The  plaintiff  acting  as 
agent  for  the  defendant  under  the  contract  employed  men  and 
purchased  materials  and  completed  the  house  at  a  cost  of  sev- 
eral thousand  dollars,  more  than  the  estimates,  and  he  claims 
that  there  is  due  him  a  balance  of  about  $2,000  for  moneys 
paid  by  him  for  work  and  materials.  The  defendant  disputes 
the  amount  demanded  by  the  plaintiff,  claiming  that  all  the 
work  and  materials  for  which  the  plaintiff  claims  reimburse- 
ment did  not  go  into  the  building. 

Before  the  commencement  of  this  action  the  plaintiff  ren- 
dered to  the  defendant  a  statement  of  all  the  moneys 
expended  by  him  upon  the  building  with  the  particulars 
thereof  and  the  vouchers  showing  such  payments,  and  upon 
the  trial  he  proved  the  expenditure  of  all  the  money  claimed 
by  him,  showing  a  balance  of  about  $2,000  due  him.  He  did 
SicKELs— Vol.  XCVIII.        30 
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not,  however,  prove  the  actual  rendition  of  all  the  work  and 
.delivery  of  the  materials  for  which  he  paid.  His  contention 
is  that  he  acted  as  agent  for  the  defendant  and  that  it  was 
sufficient  for  him  to  show  that  he  employed  men  and  pur- 
chased materials  in  the  usual  way  without  showing  the  actual 
number  of  days  each  man  worked,  and  that  tlie  materials  pur- 
chased by  him  were  actually  placed  in  the  building.  The 
contention  of  the  defendant  is  that  the  plaintiff  was  bound 
to  make  proof  of  all  the  work  done  upon  the  building  and 
materials  furnished  as  if  his  action  were  to  recover  directly 
for  such  work  and  materials. 

We  think  the  proof  of  the  plaintiff's  claim  was  sufficient. 
He  was  the  agent  of  the  defendant,  and  as  such  bound  to  act 
in  good  faith  and  in  the  usual  way  in  making  his  expendi- 
tures. He  could  oVder  materiak,  and  when  the  bills  therefor 
were  rendered,  standing  for  the  defendant  and  doing  as  he 
would  have  done,  he  could  pay  for  them  upon  evidence  satis- 
factory to  him  that  the  materials  had  been  delivered,  taking 
proper  vouchers  -for  such  payments ;  and  upon  the  trial  the 
vouchers  thus  taken  and  rendered  to  the  defendant  were  suffi- 
cient ^rim/^yac?'/^?  evidence  of  such  payments,  and  the  plain- 
tiff was  not  obliged  to  furnish  common-law  evidence  that 
every  cartload  of  brick,  stone  or  lumber  was  actually  deliv- 
ered at  and  used  in  the  building.  And  as  to  the  labor  it  was 
sufficient  for  him  to  show  that  he  employed  men  upon  the 
building  imder  foremen  who  kept  their  time,  and  that  he 
made  payments  according  to  the  time  thus  kept.  Any  other 
rule  would  place  an  agent  disbursing  money  for  his  principal 
in  an  embarrassing  position,  and  would  be  impractical.  It  is 
plain  that  as  to  payments  by  the  plaintiff  all  the  contract 
between  the  parties  contemplated  was  that  he  should  take 
vouchers  therefor,  and  present  them  to  the  defendant.  He 
did  not  complain  at  any  time  that  the  plaintiff  did  not  furnish 
proper  vouchers  for  any  of  the  payments  made  by  him.  His 
sole  claim  was  that  he,  was  not  satisfied  that  he  liad  had  the 
benefit  of  all  the  labor  and  materials  paid  for  by  the  plaintiff. 
He  had  been  presented  with  tlie  vouchers  and  the  items  of 
the  plaintiff's  claim,  and  yet  upon  the  trial  lie  was  not  able  to 
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show  that  a  single  item  was  improper  or  that  the  plaintiff  did 
not  in  good  faith  pay  every  dollar  for  which  he  claimed 
reimbursement. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur,  except  Andrews,  Ch.  J.,  not  sitting. 

Judgment  affirmed. 


Esther  T.  McCarthy,  Respondent,  v,  Eugene  McCarthy, 

Appellant. 

While  the  uncorroborated  evidence  of  prostitutes  alone  is  insufficient  to 
sustain  a  charge  of  adultery  in  an  action  for  divorce,  yet  slight  corrobo- 
ration is  sufficient  where  the  defendant  fails  to  take  the  stand  in  his  own 
behalf. 

In  an  action  by  a  wife  for  divorce  on  the  ground  of  adultery,  where  the  case 
is  litigated,  it  is  not  incumbent  upon  the  plaintiff  to  make  affirmative 
proof  of  the  allegations  inserted  in  her  complaint  in  compliance  with 
the  rules  of  the  Supreme  Court  (Rule  73),  i.  e.,  that  the  adultery  charged 
was  *'  without  the  consent,  privity  or  procurement  of  the  plaintiff,"  and 
that  the  latter  has  not  voluntarily  cohabited  with  defendant  since  dis- 
covery of  the  fact ;  these  are  matters  of  affirmative  defense.  It  is  only 
to  provide  for  a  case  of  defendant  suffering  a  default  that  these  possible 
defenses  are  required  to  be  negatived  by  plaintiff  by  verified  complaint 
or  affidavit. 

Where,  in  such  an  action,  the  charges  of  adultery  in  the  complaint  are  put 
in  issue  by  the  answer,  and  counter  allegations  of  adultery  on  the 
part  of  plaintiff  are  made  and  the  issues  are  tried  together,  the 
reception  of  testimony  of  tlie  plaintiff,  incompetent  under  the  Code 
of  Civil  Procedure  (§  831)  as  to  the  issues  presented  upon  the  charges 
in  the  complaint,  but  which  is  competent  upon  the  issues  presented  by 
the  counter  charges  in  the  answer,  is  not  error. 

It  is  within  the  discretion  of  the  court  in  such  an  action  brought  by  the 
wife  to  provide  that  alimony  shall  be  paid  from  the  time  of  the  com- 
mencement of  the  action. 

(Argued  June  14.  1894;  decided  October  9,  1894.) 

Appeal  from  judgment  of  tjie  General  Terra  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entered  upon  an 
order  made  February  7,  1893,  which  affirmed  a  judgment  in 
favor  of  plaintiff  entered  upon  the  report  of  a  referee. 

This  was  an  action  for  divorce  on  the  ground  of  adultery. 

The  facts,  so  far  as  material,  are  stated  in  tlie  opinion. 
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T.  K,  Fuller  for  appellant.  The  motion  to  non-suit  shonld 
liave  been  granted.  (Code  Civ.  Pro.  §  1758.)  Divorces  are 
not  granted  on  the  evidence  of  prostitutes  and  private  detec- 
tives, unless  corroborated.  {MoU'Cr  v.  Moller^  115  N.  Y.  4:^^,) 
If  both  are  guilty  neither  can  have  a  divorce.  (Code  Civ. 
Pro.  §  1758.)  The  allowance  of  alimony  relates  to  the  future, 
not  to  the  past.  (Code  Civ.  Pro.  §  1769 ;  Beadleston  v. 
Beadleston^  103  N.  Y.  402 ;  Bomaine  v.  Chauncey^  129  id. 
666 ;  Forrest  v.  Forrest,  25  id.  501.) 

Louis  Marshall  for  respondent.  Defendant's  adultery 
with  Marion  Eonpe  and  with  Rachel  Cuiseneer  is  proven. 
{MoUer  v.  Moller,  115  N.  Y.  466 ;  OuUrette  v.  McKhiUy,  27 
Hun,  322.)  Plaintiff  is  innocent  of  adultery.  (  Westerlo  v. 
Dewitt,  36  N.  Y.  340 ;  Steffens  v.  Steffens,  3  K  Y.  S.  E.  643 ; 
Sherwood  v.  Ilauser,  94  N.  Y.  626  ;  Baird  v.  Mayor ^  etc.,  96 
id.  567;  Allen  v.  AlUn,  101  id.  628 ;  C<mger  v.  Conger^  82 
id.  602 ;  Pollock  v.  Polloch,  71  id.  137.)  There  was  no  error 
in  admission  of  evidence.  {Quiricey  v.  Young,  5  Daly,  327.) 
The  allowance  of  $500  per  year  alimony  from  the  date  of  the 
'Commencement  of  the  action  was  proper  and  was  not  exces- 
sive. {Bomaine  v.  Chaxmcey,  129  N.  Y.  566 ;  1  Bishop  on 
Married  Women,  §  887;  1  Bishop  on  Mar.,  Div.  <&  Sep. 
§  1215 ;  Ifid  v.  Johnson,  11  Ala.  615  ;  Ilai^risv.  Harris,  31 
Grat.  13  ;  Hahy  v.  Baninster,  4  Madd.  275  ;  Pretzinger  v. 
Pretzinger,  45  Ohio  St.  452  ;  Wilson  v.  Wilson,  43  Cal.  399  ; 
Code  Civ.  Pro.  §  1759 ;  Muse  v.  Muse,  84  ]S\  C.  35 ;  Kamp 
V.  Kamp,  59  N.  Y.  212 ;  Erlcenhrach  v.  Erkeiihraclc,  96  id. 
456.)  Alimony  was  properly  allowed  from  the  date  of  the 
commencement  of  the  action.  {Jiurr  v.  Burr,  7  Hill,  207 ; 
Forrest  v.  Forrest,  25  N.  Y.  518  ;  Bishop  on  Mar.  &  Div. 
§  651 ;  Stamford  v.  Stamford,  1  Edw.  Ch.  316.) 

Bartlett,  J.  This  is  an  appeal  from  the  judgment  of  the 
General  Term,  fourth  department,  affirming  the  judgment  of 
the  Onondaga  County  Special  Term,  entered  upon  the  report 
of  a  referee,  granting  the  plaintiff  an  al)solute  divorce  from 
the  defendant,  and  awarding  her  the  custody  of  the  only  cliild 
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of  the  marriage.  The  order  confirming  the  report  of  the 
referee  and  directing  judgment  against  defendant  authorized 
the  referee  to  take  evidence  and  certify  the  same  to  the  court 
with  his  opinion  as  to  what  sum  should  be  paid  by  the  defend- 
ant to  the  plaintiff  for  the  education  and  maintenance  of  the 
child  and  the  support  of  the  plaintiff.  The  referee  heard 
witnesses  at  length,  and  reported  to  the  court,  as  his  opinion, 
that  the  defendant  should  pay  for  the  purposes  indicated  in 
the  order  of  reference  the  annual  sum  of  five  hundred  dollars, 
and  that  such  payment  should  commence  from  the  date  this 
action  was  instituted.  The  report  of  the  referee  was  con- 
firmed and  the  final  judgment  provides  for  the  payment  of 
the  sum  suggested.  The  appellant  seeks  to  review  upon  this 
appeal  not  only  the  main  issues  in  the  case,  but  the  question 
of  permanent  alimony. 

The  defendant  in  his  answer  set  up  counter  charges  of 
adultery  against  his  wife,  and  the  issues  thus  presented  by 
the  pleadings  were  litigated  in  a  bitter  and  protracted  manner 
before  the  referee,  who,  upon  conflicting  evidence,  found  the 
plaintiff  not  guilty  of  the  charge  of  adultery  made  by  her 
husband,  and  upon  evidence,  substantially  uncontradicted, 
found  the  defendant  guilty. 

The  learned  counsel  for  the  defendant  insists,  with  great 
earnestness,  that  the  evidence  warranted  a  judgment  against 
the  wife,  and  that  the  judgment  condemning  the  husband 
ought  not  to  stand  as  its  rests  on  the  uncorroborated  evidence 
of  prostitutes ;  and  for  the  further  reason  that  when  plaintiff 
rested  her  case  she  had  not  proved  that  the  alleged  acts  of 
defendant's  adultery  had  been  committed  without  her  con- 
sent, connivance,  privity  or  procurement ;  and  that  she  had 
not  voluntarily  cohabited  witli  the  defendant  since  knowledge 
of  the  facts.  It  may  be  observed  in  passing  that  the  defend- 
ant's counsel  requested  the  referee  to  find  that  there  was  no 
sufficient  proof  of  adultery  on  the  part  of  either  plaintiff  or 
defendant  in  this  action,  and  that  the  referee  so  founii  as  to 
the  plaintiff  and  refused  so  to  find  as  to  defendant. 

As  to  the  first  contention,  that  the  evidence  warranted  a. 
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judgment  against  the  plaintiff,  it  is  sufficient  to  say  that  the 
referee  found  on  tliis  point,  and  the  General  Term  aflSrmed, 
upon  conflicting  evidence,  and  this  court  is  bound  by  the 
iindings  below.  As  to  the  suggestion  that  the  case  against 
the  defendant  rests  on  the  uncorroborated  evidence  of  pros- 
titutesj  we  are  of  opinion  that  as  to  the  charge  sought  to  be 
proved  that  the  defendant,  in  the  absence  of  his  wife,  took 
two  abandoned  women  to  his  residence  and  passed  the  night 
with  one  of  them  in  his  marriage  bed,  was  sufficiently  corrob- 
orated by  surrounding  circumstances  to  warrant  the  finding 
of  the  referee. 

As  to  the  charges  of  adultery  sought  to  be  proved  in  the 
cities  of  Binghamton  and  Auburn  in  this  state,  we  think  there 
is  sufficient  corroboration  in  the  letters  of  the  defendant 
addressed  to  the  co-respondent.  Slight  corroboration  as  to 
both  charges  is  sufficient  in  view  of  the  fact  that  the  defend- 
ant failed  to  take  the  stand  in  his  own  behalf. 

The  views  we  now  express  are  in  harmony  with  the  rule 
laid  down  in  MolUr  v.  MoUei'  (115  JS".  Y.  466),  cited  by 
defendant's  counsel. 

We  will  now  consider  the  point  that  the  motion  to 
non-suit  the  plaintiff,  made  at  the  time  she  rested  her 
case,  should  have  been  granted  on  the  ground  that  under 
the  final  ruling  of  the  referee  on  questions  reserved,  it  did  not 
appear  that  the  defendant's  acts  of  adultery  were  without  her 
connivance,  and  that  she  had  not  cohabited  with  him  after 
knowledge  of  the  facts. 

The  plaintiff  was  allowed  to  furnish  this  proof  in  her  own 
testimony,  which  was  objected  to  as  incompetent  under  sec- 
tion 831  of  the  Code  of  Civil  Procedure,  and  snbsequ^itly 
stricken  out  by  the  referee.  We,  therefore,  have  presented  in 
this  case  the  question  whether,  in  a  litigated  case,  it  is  incum- 
bent upon  the  plaintiff  to  make  aflSrmative  proof  of  the  usual 
allegations  inserted  in  a  complaint  for  absolute  divorce  to  the 
effect  that  the  adultery  of  defendant  was  committed  without 
the  connivance,  etc.,  of  plaintiff,  and  that  plaintiff  has  not 
voluntarily  cohalnted  with  the  defendant,  etc. 
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We  are  of  opinion  that  the  provisions  of  the  Code  of  Civil 
Procedure  and  rule  73  of  the  Supreme  Court,  when  read 
together,  do  not  require  the  plaintiff  to  make  such  proof  as  a 
part  of  his  prima  facie  casein  contested  actions.  The  allega- 
tions referred  to  are  inserted  in  the  complaint  in  order  to  com- 
ply with  the  provisions  of  rule  73  in  case  defendant  makes 
default. 

Rule  73  reads  as  follows,  viz.:  "  And  when  the*action  is  for 
a  divorce  on  the  ground  of  adultery,  unless  it  is  averred  in  the 
complaint  that  the  adultery  charged  was  committed  without 
the  consent,  connivance,  privity  or  procurement  of  the  plain- 
tiff ;  that  five  years  have  not  elapsed  since  the  discovery  of 
the  fact  that  such  adultery  has  been  committed,  and  that  the 
plaintiff  has  not  voluntarily  cohabited  with  the  defendant 
since  such  discovery,  and  also  where  at  the  time  of  the  offense 
charged,  the  defendant  was  living  in  adulterous  intercourse 
with  the  person  with  whom  the  offense  is  alleged  to  have  been 
committed,  that  five  years  have  not  elapsed  since  the  com- 
mencement of  such  adulterous  intercourse  was  discovered  by 
the  plaintiff,  and  the  complaint  containing  such  averments  be 
verified  by  the  oath  of  the  plaintiff,  in  the  manner  prescribed 
by  the  Code,  judgment  shall  not  be  rendered  for  the  relief 
demanded,  until  the  plaintiff's  affidavit  be  produced,  stating 
the  above  facts,  and  in  case  of  a  reference  the  plaintiff 
shall  be  specifically  examined  on  oath  as  to  each  of  these 
particulars." 

It  is  to  avoid  the  necessity  for  the  affidavit  in  case  of  default 
that  the  allegations  referred  to  in  the  rule  are  inserted  in  the 
complaint.  As  to  the  proof  of  the  material  allegations  of  the 
complaint  in  case  of  default,  the  subject  is  dealt  with  by  sec- 
tion 1757  of  the  Code  of  Civil  Procedure  which  provides  that 
if  the  defendant  makes  default  in  appearing  or  pleading,  the 
plaintiff,  before  he  is  entitled  to  judgment,  must  nevertheless 
satisfactorily  prove  the  material  allegations  of  his  complaint. 

Section  1758  of  the  Code  of  Civil  Procedure  provides  that 
in  either  of  the  cases  therein  named  the  plaintiff  is  not 
entitled  to  a  divorce,  althougli  the  adultery  is  established  ;  it 
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then  names  the  various  grounds  set  forth  in  rule  73  as  ah-eady 
quoted. 

It  is  obvious  from  reading  the  two  sections  of  the  Code 
referred  to  and  rule  73,  that  the  grounds  set  forth  in  section 
1758  are  matters  of  affirmative  defense  in  a  case  that  is  liti- 
gated, but  in  the  event  of  defendant  suffering  a  default  the 
plaintiff  cannot  obtain  judgment  without  negativing  those 
possible  defenses  by  his  sworn  complaint  or  affidavit.  It  is 
further  insisted  by  defendant's  counsel  that  this  case  is  fiUed 
with  reversible  error  and  we  are  cited,  without  further  com- 
ment, to  many  folios  of  the  case  as  sustaining  the  statement. 
We  have  exaLiiined  this  record  with  care  and  are  of  opinion 
there  are  no  erroneous  rulings  which  should  lead  to  the 
reversal  of  this  judgment.  The  most  important  of  defend- 
ant's exceptions  were  taken  during  the  examination  of  plain- 
tiff, it  being  insisted  that  much  of  her  testimony  was  incompe- 
tent under  section  831  of  the  Code.  It  must  be  kept  in  mind 
that  two  distinct  issues  were  being  tried  simultaneously  before 
the  referee,  to  wit,  the  charges  of  plaintiff  and  the  counter- 
charges of  defendant.  We  liave  recently  had  occasion  to 
comment  upon  the  inherent  difficulty  of  ruling  upon  an  offer 
of  evidence  when  it  is  competent  as  to  one  issue,  and  incompe- 
tent as  to  the  other.  ( Woodrick  v.  Woodriek^  141  N.  Y.  457, 
at  page  462.)  Testimony  competent  on  either  issue  must  be 
admitted.    {De  Mdi  v.  De  Mdi,  120  N.  Y.  485.) 

The  case  at  bar  is  another  illustration  of  the  embarrassments 
arising  from  such  a  situation  and  shows  that  a  separate  trial  of 
the  issues  would  secure  a  more  satisfactory  result.  We  do  not 
deem  it  necessary  to  discuss  in  detail  the  various  exceptions  in 
this  case ;  it  is  enough  to  say  we  find  no  reversible  error. 

Finally,  it  is  insisted  there  was  error  in  fixing  the  amount 
and  time  of  payment  of  the  permanent  alimony.  The  court 
below  reached  its  determination  as  to  amount  on  conflicting 
evidence  and  in  the  exercise  of  a  judicial  discretion.  We  are 
of  opinion  that  there  was  evidence  to  sustain  the  judgment  of 
the  court  below,  and  there  is  nothing  to  show  that  the  dis- 
cretion was  abused  and  arbitrarily  exercised.     It  was  within 
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the  discretion  of  the  court  to  provide  that  alimony  should  be 
paid  from  the  time  this  action  was  begun.  {Burr  v.  Burr^  10 
Paige,  20 ;  Forrest  v.  Forrest,  25  N.  Y.  618.) 

The  judgment  should  be  affirmed,  with  costs. 

All  concur,  except  Andrews,  Ch.  J.,  not  sitting. 

Judgment  affirmed. 


Michael  H.  Haffey,  Appellant,  v.  Sarah  Lynch,  Respondent. 

It  seems  tbe  old  rule  in  equity,  that  where  in  an  action  to  compel  specific 
performance  of  a  contract  to  convey  real  estate,  it  appears  that  the 
defendant  is  unable  to  perform  in  consequence  of  a  defect  in  his  title, 
which  arose  after  the  making  of  the  contract,  without  fault  on  his  part, 
and  the  plaintiff  knew  of  the  defect  when  he  commenced  his  action,  the 
court  will  not  retain  the  action  for  the  purpose  of  awarding  damages, 
has  been  so  modified  by  the  practice  under  the  Code,  which  authorizes 
the  joinder  of  legal  and  equitable  causes  of  action,  that  in  such  case  the 
action  will  be  retained,  and  the  issue  as  to  breach  and  damages  sent  to 
a  jury  for  trial. 

I^either  the  old  rule  nor  the  ground  upon  which  it  was  based  had  any 
application  to  a  case  where  the  defect  has  disappeared  at  the  time  of  trial, 
and  in  such  case,  both  under  the  old  rule  and  the  present  practice,  where 
it  appears  that  there  was  a  defect  at  the  time  of  the  commencement  of  the 
action,  but  the  same  has  ceased  to  exist,  and  the  vendor's  title  is  valid 
and  perfect  at  the  time  of  trial,  plaintiff  is  entitled  to  a  judgment  for 
specific  performance. 

In  an  action  to  compel  performance  of  a  contract  to  convey  land  **  by  the 
usual  deed  containing  full  covenants  with  warranty"  these  facts 
appeared:  At  the  date  of  the  contract  defendant  had  such  a  title  as  she 
contracted  to  give.  Thereafter  an  action  of  ejectment  was  brought 
against  her  by  a  third  person,  who  claimed  the  land  in  fee,  in  which 
action  a  Us  petidens  was  filed.  In  consequence  of  this  defendant  refused 
to  make  a  conveyance.  Plaintiff  knew  of  this  claim  and  of  the  lis 
pendens  when  he  commenced  the  action.  Before  the  trial,  however, 
the  ejectment  suit  was  tried,  the  complaint  dismissed,  and  the  judg- 
ment affirmed  by  the  General  Term.  No  appeal  was  taken  to  this  court 
and  the  time  to  appeal  had  expired.  Plaintiff  at  the  trial  herein 
expressed  his  consent  to  accept  a  deed  in  terms  as  prescribed  in  the  con- 
tract, and  it  did  not  appear  that  defendant  had  made  any  effort  to  remove 
the  incumbrance  of  the  lU  pendens.  Held,  that  plaintiff  was  entitled  to 
the  relief  sought ;  that  it  was  defendant's  duty  to  make  all  reasonable 
efforts  to  remove  any  obstacle  that  stood  in  the  way  of  performance. 
SiCKELs— Vol.  XCVIII.         31 
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Equity  courts,  as  a  general  rule,  look  at  the  conditions  existing  at  the 
time  of  the  close  of  a  trial  therein  and  adapt  their  relief  to  those  con- 
ditions, and  the  plaintiff  will  not  be  turned  out  of  court  because  of  any 
defense  interposed,  if  at  the  time  of  trial  the  facts  are  such  that,  if 
he  then  commenced  the  action,  he  would  be  entitled  to  the  equitable 
relief  sought. 

Maffey  v.  Xy/icA  (68  Ilun,  507),  reversed. 

(Argued  June  15,  1894;  decided  October  9.  1894.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  at  the  April  term,  1893,  which  affirmed  a  judgment  in 
favor  of  defendant  entered  upon  a  decision  of  the  court  on 
trial  at  Special  Term. 

This  was  an  action  to  compel  the  specific  performance  by 
defendant  of  an  agreement  to  sell  certain  real  estate. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Charles  jStraicss  for  appellant.  The  plaintiff  has  fully 
performed  his  contract  and  is  entitled  to  specific  performance. 
(Greenl.  on  Ev.  §  113.)  It  is  the  general  rule  that  where  the 
vendee  in  such  a  contract  has  performed  his  part  of  it  up  to  a 
given  point,  he  cannot  be  put  in  default  for  non-performance 
further  without  a  tender  to  him  of  a  proper  deed  according  to 
the  terms  of  the  contract,  and  a  demand  for  what  more  is  to 
be  done  by  him.  {Lawrence  v.  Miller y  86  N.  Y.  137 ;  Leaird 
V.  Smithy  44  id.  618 ;  Oarman  Y.,PultZy  21  id.  547.)  As  the 
contract  called  for  a  deed  containing  full  covenants  with  war- 
ranty, plaintifE  had  every  right  to  get  a  deed  that  would  give 
him  a  title  which  shall  put  him  in  all  reasonable  security,  and 
which  shall  protect  him  from  anxiety  and  from  the  annoyance 
of  suits,  and  from  possibly  having  the  land  taken  from  him  or 
his  representatives.  {Bigler  v.  Morgan,  77  N.  Y.  313 :  3 
Pars,  on  Cont.  378;  Vought  v.  WiUiamSy  120  N.  Y.  257; 
Moore  v.  Williams^  115  id.  586 ;  Ferry  v.  Sampaon,  112  id. 
415 ;  Fleming  v.  Bumha/my  100  id.  1 ;  HellreigeL  v.  Mamr 
ntng,  97  id.  56 ;  Clarke  v.  OrcmdaUj  27  Barb.  73 ;  J^orth  y. 
Pepper,  21  Wend.  636 ;  ComweU  v.  Had^ht,  21  N.  Y.  462; 
JSki/naieT  v.  Tinker^  84  Barb.  833.)    The  defendant  being  now 
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in  a  position  to  fullfill  her  contract  should  be  compelled  to  do 
80.  (Zeaird  v.  &nith^  44  N.  Y.  619 ;  WorraZl  v.  Munn^  38 
id.  137 ;  Cleveland  v.  Burrill^  25  Barb.  532 ;  Bostwioh  v. 
Beach,  103N.  Y.  414;  Taylor  y.  Taylm^,  43  id.  578,  584; 
Mason  v.  Chumhera,  3  Monroe,  323 ;  Sihert  v.  Kelley,  6  id. 
674 ;  Pumpelly  v.  PMpa,  40  N.  Y.  66 ;  3  Waahb.  on  Eeal 
Prop.  471^74.)  The  refusal  of  the  defendant  to  convey  is 
now  based  upon  mere  pretext.  [Pumpelly  v.  Phelps,  40  N. 
Y.  ^^\  Willard  v.  Taylor,  8  Wall.  565;  Losee  v.  Morey,  57 
Barb.  561,  564-566 ;  2  Story's  Eq.  Jnris.  746, 748,  751 ;  3  Pom. 
Eq.  Juris,  §  1402 ;  Fry  on  Spec.  Perf .  §§  23,  25  ;  Bowen  v. 
Presbyte7'mn  Congregation,  6  Bosw.  245,  268 ;  Seymour  v. 
Dehmcey,  3  Cow.  445,  521 ;  Viele  v.  T,  cfe  B.  R,  R,  Co.,  20 
N.  Y.  184 ;  Stone  v.  Lord,  80  id.  60 ;  Crary  v.  Smith,  2  id. 
60 ;  Brown  v.  Haff,  5  Paige,  235 ;  Baumann  v.  Pinckney, 
118  N.  Y.  604.)  The  deed  tendered  by  the  defendant  does 
not  afiEect  the  plaintiff's  right  to  a  new  deed  in  any  view  of 
what  occurred  between  the  parties  on  the  occasion  of  such 
tender.     {Fonda  v.  Sage,  48  N.  Y.  181-183.) 

Henry  H.  Anderson  for  respondent.  Where  the  situation 
of  the  parties  has  changed,  and  one  of  them  can  be  put  in  his 
original  situation  without  fulfillment  of  the  contract,  while 
performance  of  the  contract  would  be  a  hardship  to  the  other, 
the  court  will  not  decree  specific  performance.  {Stemherger 
V.  McGovem,  66  N.  Y.  12 ;  Haffey  v.  Lynch,  68  Hun,  507 ; 
Clarke  v.  R.  Z.  tb  N,  F,  R.  R.  Co.,  18  Barb.  350 ;  Trustees, 
etc,,  V.  Thatcher,  87  N.  Y.  311-317 ;  Murdtfelt  v.  N,  T.,  W. 
S.  dh  B.  R.  R.  Co.,  102  id.  703  ;  Day  v.  Hunt,  112  id.  191- . 
195 ;  M.  K  Co.  v.  Ward,  24  Abb.  [N.  C]  393  ;  M.  E.  Co.  v. 
Euymg,  Id.  419.)  The  defendant,  if  liable  at  all,  is  liable  for 
damages  only.  {Cockcroft  v.  N.  T.  cfe  H  R.  R.  Co.,  69  K 
Y.  201 ;  Walton  v.  Meeks,  120  id.  79,  82 ;  WhitmanY.  Bruoe^ 
118  id.  821,  419 ;   Northbridge  v.  Moore,  id.  419,  422.) 

Eabl,  J.     At  an  auction  sale  of  the  defendant's  reil  estate 
the  plaintiff  purchased  a  parcel  of  land  described  in  the  com- 
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plaint  at  the  price  of  $7,800,  and  paid  ten  per  cent  of  the 
purchase  price  besides  certain  fees  and  expenses.  The  parties 
signed  a  written  contract  specifying  the  terms  of  sale  and  the 
time  and  place  of  full  performance  by  the  parties.  By  the 
written  contract  the  defendant  was  to  convey  the  land  ''  by 
the  usual  deed  containing  full  covenants  with  warranty." 
The  defendant^did  not  tender  to  the  plaintiflE  such  a  deed  as 
he  claimed  he  was  entitled  to,  and  then  he  conMnenced  this 
action  against  her  to  compel  the  specific  performance  of  the 
contract.  Upon  the  trial  of  the  action  it  appeared  that  she 
had  at  the  time  of  the  sale  such  a  title  to  the  land  as  she  was 
boimd  to  give.  But  subsequently  one  Nathaniel  Jarvis,  Jr., 
claiming  the  land  in  fee,  brought  an  action  of  ejectment  agsdnst 
her  to  recover  the  land  and  filed  a  lis  pendens.  The  plaintiff 
knew  of  this  claim  and  the  lis  pendens  when  he  commenced 
tliifl  action,  and  solely  on  account  of  the  existence  of  the  lis 
pendens^  and  such  knowledge  thereof  the  court  refused  specific 
performance  and  dismissed  the  complaint.  We  think  the 
learned  court  fell  into  error,  and  that  upon  the  undisputed 
facts  found  it  should  have  given  to  the  plaintiff  judgment  for 
specific  performance. 

We  must  first  notice  the  issue  joined  by  the  pleadings.  The 
plaintiff  alleged  in  his  complaint  the  contract ;  that  he  had 
performed  the  same  and  was  ready  and  willing  to  perform 
the  same  upon  receiving  such  a  conveyance  as  he  was  entitled 
to ;  that  after  several  postponements  of  time  for  the  perform- 
ance of  the  contract  at  the  request  of  the  defendant,  her 
attorney  tendered  to  liim  a  deed  of  the  land,  at  the  same  time 
saying  to  him  that  she  could  not  give  him  a  valid  and  market- 
able title  to  the  land  because  it  was  incumbered;  that  he 
rejected  the  deed  on  the  ground  of  the  alleged  incumbrance 
upon  the  land,  at  the  same  time  notifying  her  that  he  was 
ready  and  willing  to  perform  on  his  part  if  she  would  give 
him  such  a  deed  as  he  was  entitled  to ;  that  she  refused  to  give 
him  such  a  deed ;  that  the  title  to  the  land  was  incumbered 
and  rendered  unmarketable  by  the  lis  pendens  filed  in  the 
ejectment  action ;  that  the  defendant  could  at  all  times  have 
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obtained  the  cancellation  and  discharge  of  the  lis  pendens  and 
could  have  conveyed  to  him  such  a  title  as  the  contract  enti- 
tled him  to.  She,  in  her  answer,  admitted  the  making  of  the 
contract,  denied  that  he  had  performed  or  was  ready  and  will- 
ing to  perform  the  contract  on  his  part,  admitted  the  com- 
mencement of  the  ejectment  suit  and  the  filing  of  the  lis  pen- 
dens ;  alleged  that  she  had  tendered  to  him  such  a  deed  as  she 
was  bound  to  give ;  denied  that  she  was  at  any  time  unable  or 
unfiling  to  convey  the  land,  and  alleged  that  she  could  at  all 
times  since  the  execution  of  the  contract  have  conveyed  the 
title  of  the  land  to  him  according  to  the  contract  had  she  been 
so  disposed,  and  that  she  has  at  all  times  been  ready  and  will- 
ing so  to  do. 

It  thus  appears  that  the  issue  between  the  parties  was  as  to 
the  performance  of  the  contract,  the  plaintiff  alleging  that  he 
had  performed  and  was  ready  and  willing  to  perform,  and  the 
defendant  alleging  that  she  had  performed  and  was  ready, 
willing  and  able  to  perform  on  her  part. 

On  the  trial  the  plaintiff  was  the  sole  witness  sworn,  and  the 
trial  judge  after  finding  the  ownership  of  the  land  by  the 
defendant,  and  the  making  of  the  contract,  found  as  follows : 
"  That  the  plaintiff  has  in  all  things  performed  all  the  terms 
and  conditions  of  said  contract,  and  has  been,  on  his  part,  ready 
and  willing  to  fulfill  the  same,  and  accept  a  conveyance  of  the 
fee  of  the  said  property."  "  That  the  said  defendant,  through 
her  attorneys,  has,  prior  to  the  commencement  of  this  action, 
refused  to  make  said  conveyance  under  the  said  agreement, 
notwithstanding  the  plaintiff's  frequent  requests  therefor." 
**  That  such  refusal^  on  the  part  of  the  defendant  to  make  such 
conveyance,  was  due  to  the  fact  that  one  Nathaniel  Jarvis, 
Jr.,  had,  after  said  sale,  but  before  the  day  fixed  for  the  deliv- 
ery of  the  deed  thereunder,  commenced  an  action  in  eject- 
ment in  this  court  against  said  defendant,  claiming  the  owner- 
ship of  the  premises  in  question,  and  had  filed  a  notice  of  the 
pendency  of  said  action  in  the  oflSce  of  the  clerk  of  the  city 
and  county  of  New  York,  on  March  6th,  1889." 

"  That  thereafter,  and  before  the  trial  of  tliis  action,  the 
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said  ejectment  suit  was  brought  to  trial,  and  the  complaint 
therein  was  dismissed,  and  from  the  judgment  entered  on 
such  dismissal  an  appeal  was  taken  to  the  General  Term  of 
this  court,  which  court  affirmed  said  judgment ;  and  no  appeal 
from  said  order  of  the  General  Term  has  been  taken  to  the 
Court  of  Appeals,  and  the  time  to  do  so  has  now  expired." 

"  Tliat  the  said  plaintiff  has  expressed  his  consent  at  the 
trial  of  this  action  to  accept  from  the  defendant  a  conveyance 
of  said  land  by  the  usual  deed  containing  full  covenants  with 
warranty,  subject  to  the  reservations  contained  in  the  8th  par- 
agraph of  the  said  terms  of  sale." 

"  That  less  than  three  years  have  passed  since  the  rendering 
of  judgment  and  the  filing  of  the  judgment  roll  in  the  said 
decision  of  Jarvis  v.  LynohP 

And  he  found,  as  conclusions  of  law,  "  that  the  sale  having 
been  made  in  good  faith,  and  the  question  as  to  the  title  of 
the  said  premises  having  arisen  since  then  sale,  the  defendant 
should  not  be  compelled  to  give  a  warranty  deed  or  procure  a 
policy  of  title  insurance  of  tlie  Lawyers'  Title  Insurance 
Company,  insuring  the  title  to  the  said  premises  to  the  plain- 
tiff." "  That  the  defendant  is  entitled  to  judgment  dismissing 
tlie  complaint  upon  the  merits  of  the  action."  "  That  such  judg- 
ment should  be  without  prejudice  to  the  right  of  the  plaintiff 
to  bring  an  action  for  damages  for  breach  of  the  contract  set 
forth  in  complaint." 

The  plaintiff*  has  been  defeated  in  his  action  thus  far  on  the 
ground  that  it  was  impossible  for  the  defendant  to  perform 
her  contract  at  the  time  of  the  commencement  of  the  action, 
and  that  he  knew  it  was.  She  did  not  set  up  such  a  defense 
in  her  answer,  but,  on  the  contrary,  alleged  that  she  was  able 
and  ready  to  perform  her  contract;  and  there  was  no  proof 
showing  that  it  was  then  impossible  for  her  to  perform  the 
contract.  There  was  no  evidence  showing  what  basis,  if  any, 
the  claim  of  title  to  the  land  by  Jarvis  had.  It  may  have 
been  colorable  and  not  real  or  substantial.  It  did  not  appear 
that  she  had  made  any  effort  whatever  to  remove  the  incum- 
brance of  the  lis  pendens.     It  was  her  duty  to  perform  the 
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contract  and  to  make  all  reasonable  efforts  to  remove  any 
obstacle  wliich  stood  in  the  way  of  her  performance. 

The  plaintiff  was  not  in  fault  for  refusing  to  accept  a  deed 
wliich  the  defendant  at  the  time  declared  would  convey  an 
incumbered  title.  He  was  entitled  to  a  marketable  title. 
{Moore  v.  WUHamSy  115  N.  Y.  586 ;  Vought  v.  WUUains, 
120  id.  257.) 

It  is  a  general  rule  in  equity  that  the  specific  performance 
of  a  contract  to  convey  real  estate  will  not  be  granted  when 
the  vendor,  in  consequence  of  a  defect  in  liis  title,  is  unable 
to  perform.  In  such  cases  specific  performance  is  denied 
because  the  court  cannot  enforce  its  judgment  and  because 
also  it  would  be  oppressive  to  the  vendor.  But  if  the  defect 
in  the  title  existed  at  the  date  of  the  contract,  or  was  due  to 
some  fault  or  to  some  act  of  the  vendor  subsequent  to  the 
contract,  the  court  will  generally  entertain  an  action  for 
specific  performance  and  retain  jurisdiction  for  the  purpose  of 
awarding  damages  for  the  breach  of  the  contract.  But  where, 
as  in  this  case,  the  defect  in  the  title  arises  after  the  making  • 
of  the  contract,  without  any  fault  of  the  vendor,  and  the 
vendee  knew  of  the  defect  in  the  title  when  he  commenced 
his  action,  it  was  formerly  the  rule  that  the  court  would  not 
retain  tlie  action  for  the  purpose  of  awarding  damages.  (  Wis- 
wdl  V.  McGowan^  Hoffman's  Ch.  125  ;  Mooss  v.  Elmendorf, 
11  Paige,  277.)  This  rule  was  adopted  because  the  vendee 
should  not  commence  a  fruitless  action  in  equity  simply  to 
recover  there  his  damages  for  a  breach  of  contract.  The  rule 
has  been  modified  since  the  Code  practice  which  authorize^  the 
joinder  of  legal  and  equitable  causes  of  action,  and  while  the 
equitable  relief  will  be  denied  in  sucli  acase,  now  the  action  will 
be  retained  and  the  issue  as  to  the  breach  of  contract  and  dam- 
ages will  be  sent  to  a  jury  for  trial.  {Stemherger  v.  McGoverUy 
56  N.  T.  12.) 

But  this  rule  was  adopted  in  equity  not  solely  because  at 
the  time  of  the  commencement  of  the  action  the  defects  in 
the  title  existed  to  the  knowledge  of  the*  vendee,  but  also 
because  the  case  was  such  that  at  the  time  of  the  rendition  of 
the  judgment  the  court  could  not  grant  the  equitable  relief. 
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The  nile  and  the  ground  upon  which  it  is  based  have  no 
application  to  a  case  where  the  defect  has  disappeared  at  the 
ttme  of  the  trial  and  the  court  can  then  give  an  effec- 
tive judgment  for  the  equitable  relief  demanded;  and  no 
case  can  be  found  prior  to  this  where  an  equity  court  has 
denied  specific  performance,  because  the  vendor's  title  was 
defective  at  the  commencement  of  the  action,  but  valid  and 
perfect  at  the  time  of  the  trial.  In  such  a  case  why  should 
not  the  vendor  perform  ?  He  is  able  to,  and  the  vendee  is 
entitled  to  performance  unless  some  other  defense  has  inter- 
vened, and  the  court  is  able  to  enforce  performance.  Here 
the  plaintiff  was  willing  to  take  such  a  title  as  the  defendant 
could  convey  at  the  trial.  The  ejectment  suit  had  finally 
resulted  in  favor  of  the  defendant.  The  lis  pendens  had 
ceased  to  be  operative,  and  could,  if  necessary,  have  been 
removed.  The  fact  that  Jarvis  could  have  paid  the  costs  and 
taken  a  new  trial  under  the  statute  is  of  no  importance. 
There  was  final  judgment  against  him,  and  the  contingency 
that  he  might  take  a  new  trial  is  of  no  more  importance  than 
the  continffency  that  some  other  person  might  at  some  time 
commence  an  action  to  recover  the  same  land.  Equity  courts, 
in  awarding  relief,  generally  look  at  the  conditions  existing  at 
the  close  of  the  trial  of  the  action  and  adapt  their  relief  to 
those  conditions.  The  plaintiff,  in  an  equity  action,  as  a  gen- 
eral rule,  should  not  be  turned  out  of  court  on  account  of  any 
defense  interposed  to  his  action,  if  at  the  time  of  the  trial  the 
facts  are  such,  that,  if  he  then  commenced  his  action,  he  would 
be  entitled  to  the  equitable  relief  sought. 

If  a  vendor  has  no  title  or  a  defective  title  to  land .  which 
he  contracts  to  sell,  and  subseqiiently  obtains  a  perfect  title, 
he  can  be  compelled  by  his  vendee  to  perform  his  contract. 
(Fry  on  Specific  Performance  [3d  ed.],  480.)  And  why  should 
the  vendor  not  be  compelled  to  perform  if  he  perfects  his 
title  while  the  action  for  specific  performance  is  pending?  A 
perfect  title  by  the  vendor  is  no  part  of  the  vendee's  cause  of 
action,  and  he  is  just  as  much  entitled  to  the  equitable  relief, 
and  the  equity  court  is  just  as  competent  to  give  it,  whether 
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the  title  of  the  vendor  was  perfected  before  or  after  the  com- 
mencement of  the  action. 

It  does  not  appear  that  any  thing  occurred  after  the  com- 
mencement of  the  action  which  should  bar  the  relief  asked  by 
the  plaintiff.  There  are  no  complications  growing  out  of  the 
lapse  of  time,  and  no  material  change  in  the  situation  of  the 
parties  or  of  the  land  in  controversy. 

We,  therefore,  see  no  reason  to  doubt,  upon  the  facts  found, 
that  the  plaintiff  was  entitled  to  specific  performance  of  the 
contract;  and  the  judgment  should  be  reversed  and  a  new 
trial  granted,  costs  to  abide  event. 

Finch,  O'Brien  and  Babtlett,  JJ.,  concur ;  Peokham  and 
Gray,  JJ.,  dissent ;  Andrews,  Ch.  J.,  not  sitting. 

Judgment  reversed. 


In  the  Matter  of  the  Application  of  the  East  Eiver  Bridge 
Company  for  the  Appoiatment  of  Three  Commissioners. 

Under  the  provisions  of  the  act  providing  for  rapid  transit  railways  in 
certain  cities  (Chap.  4,  Laws  of  1891,  as  amended  by  chap.  102,  Laws  of 
1892),  which  makes  the  authorization  of  the  Supreme  Court  a  prerequisite 
to  the  right  of  a  bridge  company  to  construct  and  operate  an  elevated 
railway  as  an  approach  to  its  bridge,  in  case  of  failure  to  obtain  the 
consent  of  property  owners,  the  power  conferred  upon  the  court  is  dis- 
cretionary and  exclusive,  and  its  order  refusing  the  authorization  upon 
the  merits,  where  no  abuse  of  its  discretion  is  shown,  is  not  reviewable 
here.  ,• 

Reported  below,  75  Hun,  119, 

(Argued  June  18,  1894;  decided  October  9.  1894.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  February  8, 1894, 
which  refused  to  confirm  the  report  of  commissioners  appointed 
in  the  matter  above  entitled,  and  dismissed  the  proceeding. 

The  nature  of  the  proceeding  and  the  facts,  so  far  as  mate- 
rial,  are  stated  in  the  opinion. 

SioKEi^— Vol.  XCVIII.         32 
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EdAJoa/rd  Lauterbach  for  appellant  The  order  of  the  Gen- 
eral Term  is  reviewable  in  this  court.  (Code  Civ.  Pro.  §§  1337, 
3343  ;  Laws  of  1891,  chap.  4,  §  4 ;  /n  r^  A.  A.  E.  R.  E.  Co,y 
136  N.  Y.  292 ;  Bossout  v.  i?.,  W.  <&  0.  R.  R,  Go,,  131  id.  37  ; 
Bf^ce  V.  L,  Ins.  Co.,  55  id.  240 ;  Kennedys.  Porter,  109  id, 
526.) 

Fordham  Morris  for  respondents  Morris  and  Bailey.  The 
order  is  not  appealable  under  the  Constitution  of  this  state. 
(Laws  of  1892,  chap.  102.)  Unless  there  have  been  errors  of 
law  or  practice  committed  in  the  conduct  of  the  proceeding, 
or  some  substantial  right  denied,  the  order  is  not  appealable 
under  the  Code.  (Code  Civ.  Pro.  §§  190,  1324,  1337 ;  In  re 
T.  F.  S,  R.  Co.,  102  K.  Y.  343 ;  In  re  R.  E.  R.  R.  Co.,  123 
id.  358;  In  re  P.  R,  R.  Co.,  112  id.  578;  In  re  K  C.  E. 
k.  Co.,  82  id.  95 ;  In  re  Union  E.  R.  R.  Co.,  112  id.  61 ;  In 
re  N.  C  Co.,  36  Hun,  272;  In  re  N.  Y.  C.  R.  R.  Co.,  7a 
N.  Y.  357.) 

Theodore  De  Witt  for  Langdons,  respondents.  The  Glen- 
eral  Term  of  the  Supreme  Court  had  power  to  review  the 
report  of  the  commissioners  in  every  particular  and  in  its  dis- 
cretion to  reverse  the  determination  of  the  commissioners  and 
refuse  confirmation  of  their  report.  {In  re  K.  C  E.  R.  R. 
Co.,  82  N.  Y.  95  ;  In  re  U.  R.  R.  Co,,  112  id.  61.)  The  jur- 
isdiction  of  the  General  Term  of  the  Supreme  Court  in  these 
cases  is  exclusive,  and  its  determination  in  the  case  at  bar  is 
final  and  conclusive  on  all  questions  affecting  the  merits  and 
cannot  be  reviewed  on  tins  appeal.  (N.  Y.  C.  Co.  v.  Mayor ^ 
etc.,  104  ^.  Y.  1 ;  In  re  N.  Y.  E.  R.  R.  Co.,  70  id.  327, 359  ; 
In  re  L.  S.  iSc  M.  S.  R.  R.  Co.,  89  id.  442 ;  In  re  N.  Y,  L. 
E.  cfe  W.  R.  R.  Co.,  99  id.  358.)  By  the  express  terms  of  the 
statute  governing  the  c«use  the  petitioner  is  required  to  obtain 
the  authorization  of  the  Supreme  Court.  (Laws  of  1892, 
chap.  102.)  The  General  Term  having  rejected  and  refused 
to  confirm  the  commissioners'  report  on  the  merits  of  the 
petitioner's  application,  the  rights  of  the  petitioner  have  been 
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exhausted  so  far  at  least  as  this  proceeding  is  concerned.  {In 
re  N.  T.  E.  B.  E.  Co.,  70  N.  T.  369;  In  re  K  C.  E.  R.R. 
Co.y  82  id.  9.) 

Clarence  C  Ferris  for  Schoen  and  others,  respondents^ 
This  appeal  should  be  summarily  dismissed,  as  it  is  not  an 
appeal  from  an  order  entitled  to  be  heard  as  a  motion.  (Code 
Civ.  Pro.  §  190,  subds.  2,  4,  §  192.)  This  appeal  should 
be  dismissed  without  an  examination  by  this  court  of  all 
the  intricate  sets  and  correlations  of  facts  which  appear 
in  the  proceedings,  because  it  was  intrusted  to  the  par- 
ticular and  local  knowledge  and  to  the  discretion  of  the  jus- 
tices of  the  General  Term,  held  in  the  city  of  New  York,  to 
make  the  order  from  which  the  petitioner  has  now  appealed. 
{In  re  E,  R.  B,,  etc.,  Co,,  26  Hun,  490;  92  N.  Y.  644; 
Walsh  V.  Schuh,  6  Civ.  Pro.  Rep.  126 ;  Bossout  v.  i?.,  W.  <& 
0.  JS.  li.  Co.,  131  N.  Y.  37,  41 ;  In  re  M,  E,  R,  R,  Co.,  128 
id.  600 ;  In  re  P.  P.  c6  C.  I  R.  R.  Co.,  85  id.  489.) 

Gkay,  J.  The  East  Eiver  Bridge  Company  appeals  from 
an  order  of  the  General  Term ;  which  refused  to  confirm  the 
report  of  commissioners,  theretofore  appointed  to  determine 
whether  certain  elevated  railways  should  be  constructed  in  the 
city  of  New  York,  in  lieu  of  other  approaches  to  the  proposed 
bridge,  or  bridges,  over  the  East  river.  Notwitlistanding  the 
ingenious  suggestions  of  the  appellant's  counsel,  there  can  be 
no  doubt  as  to  our  lack  of  authority  to  review  the  order.  It 
is  silent  as  to  its  grounds  and  is  the  simple  refusal  by  the  tri- 
bunal, to  whom  the  legislature  refers  the  whole  matter,  to 
authorize  the  proceeding. 

Its  authorization  was  made  a  prerequisite  to  the  right  of  the 
bridge  company  to  construct  and  operate  an  elevated  railway, 
as  an  approach  to  its  proposed  bridge ;  in  the  event,  which  has 
happened,  of  the  failure  to  obtain  the  consents  of  the  property 
owners.  (See  chap.  102,  Laws  1892,  amending  chap.  4,  Laws 
1891.) 

By  the  terms  of  the  statute,  the  board  of  directors  of  any 
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company,  incorporated  for  the  purpose  of  constructing  a 
bridge  connecting  one  city  with  another,  was  authorized  to 
determine  to  build,  in  lieu  of  an  approach  to  the  bridge,  an 
elevated  railway ;  the  route  of  which  should  be  co-incident 
with  such  approach. 

But,  if  they  so  determine,  they  are  required,  after  obtain- 
ing the  consent  of  the  local  authorities,  to  obtain  the  consents 
of  the  owners  of  one-half  in  value  of  the  property  along  the 
proposed  route ;  or,  in  lieu  thereof,  the  authorization  of  the 
Supreme  Court  upon  the  report  of  commissioners.  Such  a 
provision,  being  intended  as  a  safeguard  to  public  and  private 
interests,  assumes  that  where  the  local  authorities  and  at  least 
one-half  in  value  of  the  property  owners  are  in  accord,  with 
respect  to  the  corporate  project,  the  general  interests  to  be 
aflEected  vrill  not  be  prejudiced ;  and,  where  they  are  not  in 
accord,  that  the  propriety  and  the  poUcy  of  authorizing 
its  execution  can  be  safely  intrusted  to  the  local  tribunal ; 
whose  judgment  will  be  rendered  upon  all  the  facts,  as  col- 
lected and  reported  upon  by  its  commissioners,  and  whose 
determination  thus  reached  should  be  accepted  as  conchisive 
upon  the  application.  The  elfect  of  the  provision,  of  course, 
is  to  invest  the  Supreme  Court,  in  the  district  of  the  proposed 
construction,  with  a  discretion  in  the  matter,  to  be  exercised 
only  upon  the  report  which  is  made  to  it  by  its  commission- 
ers —  a  procedure  having  for  its  object  the  collection  of  evi- 
dence and  the  hearing  of  all  interested  parties.  The  power 
thuB  conferred  upon  that  court  to  give  its  authorization  was, 
necessarily,  exclusive  in  its  nature.  When  its  discretion  is 
exercised,  as  here,  by  refusing  that  authorization,  the  peti- 
tioner is  without  further  remedy  in  any  appeal  to  tliis  court. 

We  must  assume,  (which  is  the  fact,  as  the  opinion  dis- 
closes), that  the  majority  of  the  General  Term  justices,  in 
deciding  as  they  did,  deemed  the  project,  upon  its  merits,  an 
improper,  or  an  unwise  and  impolitic  one  to  lend  their  sanc- 
tion to.  Nor  can  we  say,  after  looking  through  the  record, 
that  any  ground  exists  for  arguing  that  there  has  been  any 
abuse  of  discretion  in  refusing  to  confirm  the  commissioners* 
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report.  As  it  presented  the  matter  to  tlie  court,  with  all  the 
evidence  adduced  for  and  against  the  appUcation,  the  ques- 
tions for  determination  were  such  as  affected  the  public  and 
private  interests  and  were  to  be  disposed  of  upon  their  merits. 
It  must  be  admitted  that  there  were  reasons  for  reaching  the 
conclusion  stated  in  the  order  of  the  General  Term. 

With  the  refusal  of  the  Supreme  Court  to  confirm  the  report 
of  the  commissioners  and  its  dismissal  of  the  proceedings,  the 
matter  ended.  The  case  of  the  Kings  County  Elevated  Rail- 
way Company  (82  N.  Y.  95)  is  quite  decisive  of  the  question 
of  appealability.  The  General  Term,  in  ordering  as  they  did, 
exercised  the  judicial  discretion,  with  which  the  statute  invested 
them,  and  their  order  is  not  reviewable  here. 

The  appeal  should  be  dismissed,  with  costs. 

All  concur,  except  Andrews,  Ch.  J.,  not  sitting. 

Appeal  dismissed. 
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In  the  Matter  of  the  Application  of  the  Southern  Boulevard      JJJ^  ^j 
Eailroad  Company  to  Acquire  the  Eight  to  Construct  a 
Railroad,  etc. 

CommissioDers  appointed  under  the  General  Railroad  Act  (Cbap.  140,  Laws 
of  1850,  as  amended)  in  proceedings  to  condemn  lands  for  railroad  pur- 
poses, are  judges  of  the  law  and  the  fact  so  far  as  relates  to  the  compen- 
sation to  be  awarded  to  landowners.  When  their  order  has  been  con- 
firmed and  the  order  of  confirmation  has  been  affirmed  by  the  General 
Term  of  the  Supreme  Court,  no  further  appeal  cjin  be  taken. 

The  General  Term  may  set  aside  and  vacate  the  report  for  errors  of  law  or  of 
fact,  and  direct  a  new  appraisal.  In  which  case  the  second  report  '  •  is 
final  and  conclusive  on  all  the  parties  interested  "  (§  18),  except  in  case 
there  is  some  irregularity  in  the  proceedings  affecting  the  jurisdiction  of 
the  commissioners,  or  fraud,  mistake  or  accident  of  such  a  character  as 
would  authorize  a  court  of  equity  to  set  aside  a  judgment,  a  report 
of  a  referee  or  an  award  of  arbitrators. 

B  9eemSy  where  a  case  is  brought  within  these  exceptions,  the  Supreme 
Court  may,  upon  motion,  set  aside  the  report  of  the  commissioners,  and 
if  it  refuses  so  to  do,  upon  undisputed  facts,  an  appeal  from  its  determi- 
nation  may  be  taken  to  this  court. 

An  order  confirming  the  report  of  commissioners  in  such  a  proceeding  was 
roversed  by  the  General  Term,  the  report  set  aside  and  a  new  appraisal 
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ordered.  The  second  report  was  confirmed  and  the  order  of  confinna- 
tion  was  aflarmed  by  the  General  Term.  An  appeal  to  this  court  was 
dismissed.  (141  N.  Y.  532.)  Thereupon  the  railroad  company  made  a 
motion  at  Special  Term  to  set  aside  and  vacate  the  second  report  on  the 
ground  that  the  award  made  "was  vitiated  by  error,  misconduct,  irreg- 
ularity and  mistake  on  the  part  of  the  commissioners."  There  was  no 
claim  of  irregularity  in  the  proceedings  and  no  allegation  of  fraud,  mis- 
take or  accident;  the  moving  party  simply  alleged  errors  of  law  and 
fact  in  the  determination  made.  The  motion  was  denied  and  the  order, 
on  appeal  to  the  General  Term,  was  affirmed.  Held,  that  the  (Jeneral 
Term  order  was  not  appealable  here;  that  the  second  report,  even  if 
demonstrably  erroneous,  was  final  and  conclusive. 

(Argued  June  18,  1894;  decided  October  9,  1894.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  May  8,  1894:, 
which  affirmed  an  order  of  Special  Term  denying  a  motion  to 
vacate  an  award  made  by  commissioners. 

This  proceeding  was  instituted  by  the  Southern  Boulevard 
Railroad  Company  under  the  General  Railroad  Act  of  1850 
(Chap.  140),  as  ameTided,  to  acquire  the  right  to  construct, 
maintain  and  operate  a  double-track  street  surface  railroad 
upon  land  which  formerly  belonged  to  Paul  Spofford,  deceased. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Willianh  H.  Page^  Jr.^  for  appellant.  Appellant's  prac- 
tice in  this  proceeding  has  been  expressly  authorized  by  this 
court.  (141  N.  r.  532 ;  Laws  of  1887,  chap.  723.)  The  com- 
missioners proceeded  upon  a  fundamentally  erroneous  view  of 
the  law  in  basing  their  award  on  a  repealed  statute.  (Laws  of 
1867,  chap.  290 ;  Laws  of  1887,  chap.  723 ;  Laws  of  1884,  chap. 
252.)  The  partial  repeal  by  amendment  of  section  24  of  the 
act  of  1867  by  chapter  723  of  thd  act  of  1887  is  a  constitu- 
tional and  valid  exercise  of  legislative  power.  {People  ex  rel. 
V.  Neucton^  112  N.  Y.  396 ;  Louisiwna  v.  Mayor^  etc.j  109  U.  8. 
285 ;  Chase  v.  Curtis,  113  id.  452 ;  Sedg.  on  Stat.  Const.  [2d 
«d.]  594 ;  Dartmouth  College  v.  Woodward,  4  Wheat.  517 ; 
FUtcher  v.  Peck,  6  Cranch,  87 ;  F.  Bank  v.  Hale,  59  N.  Y.  53, 
59 ;    Vo(yrheeft  v.  U.  S.  Bank,  10  Pet.  449,  471 ;  Freeland  v. 
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WiUiains,  131 U.  S.  405  ;  Scojield  v.  R,  Co,,  43  Ohio  St.  571.) 
The  contract  whicli  the  General  Term  evolved  from  the  act 
of  1867  is  one  which  the  legislature  had  no  power  to  make. 
(N.  T.  Const,  art.  1,  §  7.)  The  legislature  lias  no  power  to 
abridge  or  impair  its  right  of  eminent  domain.  (Cooley's 
Const.  Lim.  356,  357,  386 ;  Kohl  v.  United  States,  91  U.  S. 
367,  371 ;  Searl  v.  School  District,  133  id.  553 ;  People  v. 
Kerr,  27  K  Y.  211 ;  Cooley's  Const.  Lim.  [6th  ed.]  337.)  If 
it  be  held  that  tlie  provisions  of  the  statute  of  1867  are,  in  any 
sense,  a  contract  which  the  legislature  had  power  to  make,  the 
contract  is  limited  and  conditional,  dependent  upon  a  contin- 
gency which  has  never*  arisen,  and  wliich,  by  reason  of  the 
amendment  to  tlie  Constitution  in  1875,  can  never  arise. 
{Tucker  v.  Ferguson,  22  Walh  527;  H,  B.  M,  d;  F.  R, 
R.  Co.  V.  S,  B.  R,  R,  Co,,  41  Hun,  553.)  The  order  and  the 
award  sought  thereby  to  be  enforced  are  absolutely  void  to  the 
extent  of  six-sevenths  of  their  amounts.  {In  re  Comrs.,  etc, 
96  N.  T.  351 ;  In  re  N.  Y.  cfe  H.  R.  R.  Co.  v.  Kip, 
46  id.  546 ;  Strong  v.  City  of  BrooMyn,  68  id.  1 ; 
Emhury  v.  Connor,  3  id.  511.)  The  improper  rejection 
of  evidence  at  the  hearings  vitiates  the  award  and  orders 
appealed  from.  {Newman  v.  M.  E.  R.  Co,,  118  N.  Y.  618 ; 
Somers  v.  Jf.  E.  R,  Co,,  129  id.  576  ;  Odell  v.  If,  Y.  E.  R. 
Co,,  130  id.  690 ;  In  re  Mayo?-,  etc.,  99  id.  569 ;  Ii  reN.  Y, 

W.  S.  <&  B.  R.  R.  Co.,  37  Hun,  317.) 

TFw.  Pierrepont  Williams  for  respondent.  If  the  com- 
missioners had  erred  in  the  respects  claimed  their  errors  would 
not  be  of  a  character  to  warrant  the  setting  aside  of  their 
report.  {In  re  W.  Y.  E.  R,  R.  Co,,  41  Ilun,  502 ;  In  re  N. 
Y  C.  (6  II.  R.  R.  R,  Co,,  64  N.  Y.  63 ;  49  id.  153 ;  In  re 
P.  P.  i&  C  I  R.  R.  Co.,  85  id.  489.)  In  fact  the  commis- 
sioners committed  no  errors  to  the  prejudice  of  appellant. 
{Stevens  v.  Marshall,  3  Chand.  229 ;  Story  v.  E.  R.  R.  Co., 
90  K  Y.  160 ;  Lahr  v.  M.  E.  R.  R.  Co.,  104  id.  289 ; 
People  V.  Suprs.,  4  Barb.  64,  80 ;  In  re  R.  dh  C.  R.  R.  Co., 
67  N.  Y.  242 ;  In  re  Washington  Park,  56  id.  144 ;  People 
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ex  rel,  v.  Cq^mon  Council^  78  id.  56 ;  Garrison  v.  City  of 
New  York,  21  Wall.  196 ;  In  re  Amsterdam,  96  N.  Y.  351 ; 
Hendersons.  N.  T.  C.i&H.E.E.E.  (7(?.;  78  id.  423  ;  Page 
V.  a  R.  E.  Co.,  70  lU.  324.) 

Eabl,  J.  The  Southern  boulevard  was  laid  out  in  the 
towns  of  Morrisania  and  "West  Farms,  Westchester  county, 
under  the  act,  chapter  290  of  the  Laws  of  1867.  It  passed 
through  the  land  of  Paul  SpoflEord,  and  his  land  was  taken  for 
its  construction,  and  a  substantial  award  was  made  therefor 
under  that  act,  the  24th  section  of  which  was  as  follows : 
*^  Said  road  when  constructed  shall  be  kept  and  maintained  for 
the  public  use  as  an  avenue  and  boulevard ;  and  except  for  the 
purposes  of  crossing  the  same,  no  railway  or  tramway  shall  be 
laid  or  constructed  thereon,  or  upon  any  part  thereof  by  any 
persons  or  corporations  whatsoever,  without  a  special  act  of 
the  legislature  of  the  state  for  that  purpose  first  had  and 
obtained ;  and  in  case  the  legislature  of  the  state  shall  at  any 
future  time  grant  to  any  person  or  corporation  the  right  to 
construct  any  rail  or  tramway  upon  said  road  or  any  part 
thereof,  nothing  in  this  act  contained  shall  be  construed  to 
aflfect  or  cut  oflf  the  rights  of  the  several  owners  of  land  which 
shall  be  taken  for  laying  out  the  road  hereby  authorized,  to 
claim  and  recover  from  such  person  or  corporation  the  full 
value  of  all  the  land  taken  from  such  owner  or  owners  for  the 
road  hereby  authorized  to  be  constructed,  to  the  same  extent 
as  if  no  such  road  had  ever  been  laid  out  on  said  lands,  and 
without  any  deduction  for  any  supposed  benefit  to  said  lands 
to  arise  from  the  construction  of  such  rail  or  tramway." 

By  the  act,  chapter  723  of  the  Laws  of  1887,  that  section 
was  amended  so  as  to  read  as  follows :  "  Said  road  when  con- 
structed shall  be  kept  and  maintained  for  the  public  use  as  an 
avenue  and  boulevard,  and  no  railway  or  tramway  shall  be 
laid  or  constructed  thereon  except  by  a  railway  company 
which  has  been  or  may  hereafter  be  duly  organized  under 
and  by  virtue  of  and  in  conformity  with  the  provisions  of 
chapter  two  hundred  and  fifty-two  of  the  laws  of  eighteen 
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liundred  and  eighty-four,  and  which  has  heretofore  complied 
or  shall  comply  with  all  the  provisions  of  said  chapter  in 
respect  of  the  ponsent  of  owners  of  property  and  the  local 
authorities." 

In  January,  1890,  the  Southern  Boulevard  Railroad  Com- 
pany, the  appellant,  having  complied  with  the  provisions  of 
the  law  of  1884,  instituted  this  proceeding  under  the  General 
Railroad  Act  of  1850,  as  amended,  to  acijuire  "the  right  to 
construct,  maintain  and  operate  a  double-track  street  surface 
railroad  upon  the  surface  of  the  soil  through,  upon  and  along 
that  portion  of  the  Southern  boulevard  which  formerly 
belonged  to  Paul  Spofford,  deceased,  and  which  is  located  at 
or  near  the  junction  of  the  Hunt's  Point  road  with  the  said 
boulevard  in  the  twenty-third  ward  of  the  city  of  New  York, 
and  also  such  switches,  sidings  and  turnouts  as  may  be  neces-^ 
sary  for  the  convenient  working  of  said  railroad  and  the  exer- 
cise and  enjoyment  of  the  rights,  privileges,  franchises  and 
immunities  now  or  hereafter  to  be  accorded  and  secured  to  it 
by  law." 

Three  commissioners  were  appointed  and  the  matter  was 
brought  to  a  hearing  before  them,  and  they  made  their  report 
awarding  to  the  respondents  for  'the  fee  of  the  land  in  the 
boulevard  six  cents.  They  held  that  the  act  of  1887  repealed 
the  special  rule  for  compensation  of  landowners  prescribed  by 
the  act  of  1867,  and  awarded  merely  nominal  damages  because 
of  the  existence  in  and  over  the  land  of  the  boulevard.  Their 
report  having  been  confirmed  at  the  Special  Term,  the  land- 
owners appealed  to  the  General  Term  of  the  Supreme  Court, 
and  there  the  order  of  confirmation  was  reversed  and  the 
report  of  the  commissioners  was  set  aside  and  a  new  appraisal 
was  ordered  before  the  same  commissioners.  (58  Hun,  497.) 
The  General  Term  held  that  the  act  of  1867,  as  to  the  com- 
pensation to  be  awarded  to  the  landowners  for  the  construc- 
tion of  a  railroad  in  and  upon  the  boulevard,  as  provided 
in  section  24,  constituted  a  contract,  and  that  the  act  of 
1887  was  ineffectual  to  alter  or  impair  that  contract, 
and  that  the  compensation  to  landowners  should  be 
SicKELs— Vol.  XCVIII.        33 
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awarded  according  to  the  rule  laid  down  in  that  section. 
From  the  order  of  the  General  Term  the  railroad  company 
appealed  to  this  court,  and  here  the  appeal  was  dismissed  on 
the  ground  that  the  order  was  not  appealable.  (128  N.  Y. 
S3.)  Tiie  matter  was  then  for  the  second  time  brought  to  a 
hearing  before  the  commissioners,  and,  following  the  rule  of 
damages  laid  down  by  the  General  Term,  they  awarded 
the  landowners  $6,000.  An  order  was  then  made  at  the 
Special  Term  adjusting  the  difference  between  the  two 
reports  and  directing  payment  of  such  difference,  the  sum 
of  $5,999.94.  From  that  order  the  railroad  company  appealed 
to  the  General  Term,  where  it  was  affirmed,  and  it  then 
appealed  to  this  court,  and  the  appeal  was  dismissed  on  the 
ground  that  the  second  report  was  final  and  conclusive  and 
not  reviewable  here.  (141  N.  Y.  532.)  Then  the  railroad 
company  made  a  motion  at  Special  Term  to  set  aside  and 
vacate  the  second  report  of  the  commissioners  on  the  ground 
that  the  award  thereby  made  "  was  vitiated  by  error,  miscon- 
duct, irregularity  and  mistake  on  the  part  of  the  commission- 
ers in  rendering  the  same,"  and  the  motion  was  denied.  From 
the  order  of  the  Special  Term  the  railroad  company  appealed 
to  the  General  Term,  and  there  the  order  was  affirmed,  and 
then  it  appealed  to  this  court. 

The  controversy  between  these  parties  is  whether  or  not 
section  24  of  the  act  of  1867  was  superseded  by  the  amending 
act. of  1887,  so  that  the  special  rule  of  damages  provided  in 
that  section  was  abrogated.  If  the  question  were  properly 
before  us  for  consideration  we  should  certainly  find  it  inter 
esting,  and,  as  shown  in  the  able  briefs  submitted  to  us,  not 
free  from  difficulty.  But  we  are  satisfied  that  no  facts  appear 
in  this  record  which  give  this  court,  or  any  court,  jurisdiction 
to  set  aside  the  second  report. 

Th  commissioners  to  be  appointed  under  the  GenerpJ 
Kailroad  Act  constitute  the  constitutional  tribunal  for  the 
award  of  compensation  to  landowners.  They  are  not  only  to 
determine  the  facts  relating  to  the  matter  submitted  to  them, 
but  all  questions  of  law  as  well.     They  are  judges  of  the  law 
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and  the  facts  so  far  as  they  relate  to  the  compensation  to  be 
awarded.  Their  report  having  been  confirmed,  either  party 
may  appeal  to  the  General  Term  of  the  Supreme  Court,  and 
if  the  order  of  confirmation  be  there  affirmed  that  ends  the 
matter,  and  no  further  appeal  can  be  taken.  The  General 
Term  may  set  aside  and  vacate  the  report,  in  the  exercise  of 
its  discretion,  for  errors  of  law  or  of  fact,  and  direct  a  new 
appraisal,  and  it  is  provided  in  section  18  of  the  act  that  "  the 
second  report  shall  be  final  and  conclusive  on  all  the  parties 
interested."  The  object  of  the  statute  was  to  secure  a  speedy 
determination,  before  the  tribunal  specially  provided,  of  the 
compensation  to  be  awarded  to  landowners,  and  to  avoid  pro- 
tracted and  expensive  litigation.  This  court  ha^  always  given 
literal  effect  to  the  words  "final  and  conclusive"  and  has 
sought  to  promote  the  policy  upon  which  the  statute  is 
founded,  {ifatter  of  the  Application  of  the  Mayor^  etc,^  of 
New  York,  49  N.  Y.  150;  Matter  qfthe  iT.  Y,  C.  <&  IL  R. 
E.  R.  Co.,  64  id.  60 ;  MatUr  of  P.  P.  (&  C.  I.  R.  R,  Co,.  85 
id.  489  ;  Matter  of  ^\  F.  cfe  H.  R.  R,  Co,,  98  id.  12 ;  Matr 
ter  of  N.  r;,  Z.  <&  W.  Ry.  Co.,  102  id.  704,  and  141  id. 
532.) 

Nothing  is  alleged  upon  this  motion  which  did  not  appear 
in  the  record  upon  the  appeal  to  this  court  from  the  second 
report  of  the  commissioners.  It  would  be  a  most  singular 
result  if  that  report  could  not  be  assailed  by  appeal  and  could 
jet  be  attacked  collaterally  by  motion  upon  the  same  facts 
brought  before  the  court  upon  the  appeal.  If  such  a  practice 
-could  be  upheld  then  the  policy  upon  which  the  statute  is 
based  could  be  entirely  subverted. 

As  has  been  intimated  in  several  cases,  the  provision  that 
the  second  report  shall  be  final  and  conclusive,  nevertheless, 
has  its  limitations.  If  there  be  any  irregularity  in  the  pro- 
-ceeding  affecting  the  jurisdiction  of  the  commissioners,  or  if 
there  be  any  fraud  or  mistake  or  accident  of  such  a  character 
as  would  authorize  a  court  of  equity  in  an  equitable  action  to 
set  aside  a  judgment  or  report  of  a  referee  or  an  award  of 
arbitrators,  then  the  Supreme  Court  could  upon  motion  set 
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aside  the  report  of  the  commissionerB,  and  if  it  refused  to  do 
BO  upon  undisputed  facts,  an  appeal  from  its  determination 
could  be  taken  to  this  court.  But  there  is  no  dispute  about 
the  regularity  of  the  proceedings.  All  the  forms  of  law  were 
complied  with,  and  tliere  is  no  allegation  of  fraud,  mistake  or 
accident.  The  only  claim  made  is  that  the  commissioners 
and  the  court  below  after  careful  consideration  decided  the 
matter  in  controversy  against  the  railroad  company.  It 
alleges  errors  of  law  and  of  fact  in  the  actual  determination 
deliberately  and  honestly  made  without  accident  and  witliout 
any  mistake  except  as  those  tribunals  may  have  fallen  into 
error  in  their  views  of  the  law  and  the  facts,  and  no  one  will 
contend  that,  a  court  of  equity  would  under  such  circum- 
stances have  jurisdiction  by  action  to  set  aside  a  judgment. 

It  may  be  that  a  party  to  such  a  proceeding  may  suffer 
great  injustice  from  errors  of  law  or  fact  committed  by  the 
commissioners  or  the  Supreme  Court,  without  any  means  of 
redress.  But  he  is  in  the  same  position  as  every  party  is 
against  whom  a  decision  has  been  rendered  by  a  tribunal 
from  which  no  appeal  can  be  taken. 

The  award  made  was  for  the  whole  of  the  land  within  the 
limits  of  the  boulevard,  and  it  is  now  claimed  by  the  appellant 
that  it  did  not  need  so  much  land,  and  did  not  seek  to  acquire 
so  much.  But  we  think  from  the  language  of  the  petition 
above  quoted,  that  the  railroad  company  did  seek  to  acquire 
easements  in  the  boulevard  over  its  entire  width,  and  the  order 
appointing  the  commissioners,  which  it  caused  to  be  entered, 
described  the  portion  of  the  boulevard  in  which  it  sought  to 
acquire  easements  for  its  road,  as  follows :  "  That  portion  of 
said  Southern  boulevard  which  formerly  belonged  to  Paul 
Spofford,  now  deceased,  situated  at  or  near  the  junction  of 
the  Hunt's  Point  road  with  the  said  boulevard,  in  the  twenty- 
third  ward  of  the  city  of  New  York,  and  which  is  about  300 
feet  in  length,  along  said  boulevard,  and  in  width  the  whole 
width  of  said  boulevard,  to  wit,  100  feet." 

But  the  commissioners  had  before  them  the  description  of 
what  the  railroad  company  sought  to  acquire  in  the  boulevard, 
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and  the  nature  and  extent  of  the  use  tliey  expected  to  make 
of  it,  and  it  was  one  of  the  matters  they  were  to  determine 
whether  the  value  of  the  whole  strip  of  land  within  the  limits 
of  the  boulevard  was  substantially  taken,  and  whetlier  they 
should  base  their  award  upon  the  whole  of  such  value.  If 
they  erred  as  to  this  there  is  no  help  for  it,  for  reasons  above 
stated. 

Our  conclusion,  therefore,  is,  that  if  the  commissioners  in 
making  their  second  report  erred  just  as  claimed  by  tlie 
Appellant,  that  report  is  final  and  conclusive,  like  the  judg- 
ment of  any  court  of  final  resort,  although  demonstrably 
erroneous. 

The  order  should  be  affirmed,  with  costs. 

All  concur,  except  Andrews,  Ch.  J.,  not  sitting. 

Order  affirmed. 


In  the  Matter  of  the  Application  of  the  Directors  of  the    ,  . 

BiNGHAMTON  Geneeal  Electric  Company  for  a  Voluntary       73  ad^93 
Dissolution  and  for  the  Appointment  of  a  Eeceiver. 

The  court  has  no  power,  in  a  proceeding  under  the  Code  of  Civil  Procedure 
for  the  voluntary  dissolution  of  a  corjwration,  to  restrain  creditors  of  the 
corporation  from  disposing  of  its  bonds,  held  as  collateral  to  loans  under 
lawful  contracts,  empowering  them  to  sell. 

The  proceeding  is  purely  statutory  and  the  restraining  power  of  the  court 
is  such  as  is  given  by  the  Code  of  Civil  Procedure  (§  2423).  The  equity 
power  of  the  court  does  not  extend  to  the  sequestration  of  the  property 
of  a  corporation  by  means  of  a  receiver. 

Where,  therefore,  an  order  in  such  a  proceeding  appointing  a  temporary 
receiver,  contained  a  clause  restraining  creditors  of  the  corporation  from 
foreclosing  or  selling  its  bonds  pledged  as  collateral,  held,  that  the  order 
was  properly  modified  on  motion  of  a  creditor  who  had  prior  to  the 
institution  of  the  proceeding  received  bonds  of  the  corporation  as  collat- 
eral security  for  money  loaned,  so  as  not  to  restrain  or  prohibit  said 
creditor  from  foreclosing  or  selling  said  bonds,  as  authorized  by  the  con* 
tract  under  which  the  bonds  were  held. 

(Argued  June  19,  1894  ;  decided  October  9,  1894.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
•Court  in  tlie  fourth  judicial  department,  made  May  18,  1894, 
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which  modified  and  affirmed  as  modified  an  order  of  Special 
Term  which  modified  an  order  of  said  court  appointing  a 
receiver  of  the  Binghamton  General  Electric  Company. 

The  nature  of  the  proceeding,  the  facts  and  provisions  of 
the  order  appealed  from,  so  far  as  material,  are  stated  in  the 
opinion. 

TF.  J.  Welsh  for  appellant.  A  proceeding  for  a  voluntary 
dissolution  of  a  corporation  is  a  purely  statutory  one,  in  which 
the  court  has  no  power  or  authority  to  act  except  as  such 
power  is  conferred  by  statute.  {In  re  B,  S.  cfe  F.  Co,^  34 
Hun,  369 ;  Magee  v.  G.  Acadeiny,  17  N.  Y.  S.  R.  221 ;  1  N. 
Y.  Supp.  709;  Matter  of  the  Mart,  22  Abb.  [N.  C]  227; 
Chamberlain  v.  R.  K  P.  V.  Co.,  7  Hun,  557 ;  U.  S.  T.  Co. 
T.  iV^.  r.,  W.  S.  (&  B.  R.  Co.,  101  K  Y.  478 ;  Decker  y. 
Gardner,  124  id.  334 ;  Code  Civ.  Pro.  §  2419  ;  Buggies  v. 
Chapma/Hy  59  K".  Y.  163 ;  R.  Z.  cfe  M.  Works  v.  KeUy,  8S 
id.  234 ;  In  re  H.  P.  S.  F.  Assn.,  129  id.  288 ;  People  r. 
Remi/ngto7i,  121  id.  328.) 

George  F.  Lyon  for  respondent.  The  court  had  the  power 
to  grant  the  order  of  March  first.  {In  re  S.  S.  T.  B,  Co.,  136 
N.  Y.  169  ;  Wilkinson  v.  JV.  R.  C.  Co.,  66  How.  Pr.  423; 
P.  F.  M.  Co.  y.  N.  R.  C.  Co.,  33  Hun,  156 ;  Atty.-Gen.  v. 
G.  M.  L.  Ins.  Co.,  77  N.  Y.  272 ;  Woerishoffer  v.  iVI  R.  C. 
Co.,  99  id.  398,  402,  403 ;  2  Story's  Eq.  Juris.  §  891 ;  In  re 
H.  P.  S.  F.  Assn.,  129  N.  Y.  288-295 ;  In  re  G.  M.  L.  Ins. 
Co.,  13  Hun,  115 ;  74  N.  Y.  617 ;  WaUing  v.  Miller,  108 
id.  173.) 

Bartlett,  J.  This  is  a  proceeding  for  the  voluntary  dis- 
solution of  a  corporation  under  title  XI,  chapter  XVII  of 
the  Code  of  Civil  Procedure.  In  the  order  appointing  the 
temporary  receiver,  all  creditors,  corporations  and  other  per- 
sons were  restrained  from  foreclosing  or  selUng  the  bonds  of 
the  Binghamton  General  Electric  Company  pledged  as  collat- 
eral, and  from  reducing  the  same  to  possession.     The  Bing- 
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hamtoD  Trust  Company  having,  prior  to  the  institution  of  this 
proceeding,  loaned  money  to  the  Binghamton  General  Elec- 
tric Company  and  taken  its  bonds  as  collateral  security,  moved 
to  modify  the  injunction  contained  in  the  order  appointing 
the  temporary  receiver  so  as  to  permit  it  to  dispose  of  the 
bonds  of  the  Binghamton  General  Electric  Company  held  a» 
collateral  to  loans.  The  Special  Term  granted  the  motion  and 
modified  the  injunction  clause  accordingly,  inserting  in  its 
order  this  provision,  viz. :  "  Itbeing  hereby  intended  to  amend 
said  order  to  the  purpose  it  shall  not  restrain  or  prohibit  The 
Binghamton  Trust  Company,  a  creditor  of  said  corporation  ^  . 
from  foreclosing  or  selling  the  bonds  of  said  corporation 
pledged  to  it  as  collateral  and  for  no  other  purpose."  The  peti- 
tioners in  this  proceeding  appealed  from  the  order  of  modifi- 
cation, and  the  General  Term  modified  the  order  of  the 
Special  Term  by  striking  out  that  part  which  modified  the 
restraining  clause  in  the  original  order  appointing  the  receiver. 
From  this  order  the  Binghamton  Trust  Company  appeals. 

We  are  of  opinion  that  the  order  of  the  General  Term 
should  be  reversed.  This  proceeding  is  purely  statutory,  and 
the  terms  of  the  order  appointing  the  temporary  receiver  and 
the  scope  of  its  injunction  clause  are  defined  by  section  2423 
of  the  Code  of  Civil  Procedure.  The  court  is  empowered  to 
restrain  the  creditors  of  the  corporation  from  bringing  any 
action  against  it  for  the  recovery  of  a  sum  of  money,  or  from 
taking  any  further  proceedings  in  an  action  theretofore 
commenced. 

There  is  nothing  in  the  statute  under  which  this  proceeding 
was  instituted  authorizing  the  court  to  restrain  the  creditors  of 
the  corporation  from  disposing  of  its  bonds  held  as  collateral 
to  loans  under  lawful  contracts  empowering  them  to  sell. 

It  has  long  been  the  settled  law  of  this  state  that  the  juris- 
diction of  Chancery  does  not  extend  to  the  sequestration  of 
the  property  of  a  corporation  by  means  of  a  receiver.  {Atty.- 
G&nl.  V.  Utica  Tm.  Co.,  2  John.  Ch.  371 ;  Atty.-OenL  v.  Bk. 
of  Niagara,  Hopk.  354 ;  TJ.  S.  Trust  Co.  v.  iT.  Z.,  W.  S.  <& 
£.  By.  Co.,  101  N.  T.  478.) 
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It  follows  that  the  authority  of  the  court  ia  this  proceeding 
must  be  found  in  the  statute  and  not  in  its  general  equitable 
powers.  It  is  obvious  that  every  lien  upon  the  property  of  a 
corporation  resting  upon  valid  agreement  or  process  before 
tlie  appointment  of  a  receiver,  the  lienor  being  lawfully  in 
possession,  must  be  preserved  with  the  right  of  enforcement, 
unless  courts  and  legislatures  are  to  override  the  vested  rights 
of  creditors.  This  general  principle  has  been  repeatedly  recog- 
nized and  approved  by  this  courf.  {Ruggles  v.  Chipman^  59 
N.  T.  163 ;  Rogers  Locomotive  aiid  Machine  Works  v.  KeUey^ 
88  id.  234;  In  Matter  of  IL  P.  8.  F.  As8o,,lW  id.  288; 
People  V.  Remington^  121  id.  328.) 

In  an  early  case  in  this  state,  Chief  Justice  Spencek,  in  dis- 
<»ussing  the  rights  of  a  secured  creditor  as  bearing  upon  those 
of  junior  or  unsecured  creditors,  said :  ''  I  know  of  no  prin- 
ciple of  equity  which  can  take  from  him  any  part  of  his 
security,  until  he  is  completely  satisfied."  {Evertson  v.  Booths 
19  John.  486.)  The  learned  counsel  for  the  respondents  has 
cited  a  number  qf  cases  in  this  and  other  courts  which  he 
insists  justify  the  original  injunction  order  restraining  cred- 
itors holding  collateral  security,  but  in  this  he  is  mistaken. 

It  is  also  urged  on  behalf  of  the  respondents  that  the  Bing, 
hamton  Trust  Company  does  not  hold  as  collateral  security  as 
many  of  the  bonds  of  the  Binghamton  General  Electric  Com- 
pany as  is  claimed  in  the  affidavit  of  its  president.  That 
question  is  not  to  be  determined  in  this  proceeding.  The 
modified  order  made  by  the  Special  Term  only  authorizes  the 
sale  of  such  bonds  by  the  Binghamton  Trust  Company  as  are 
pledged  to  it  as  collateral. 

Tlie  order  appealed  from  is  reversed,  with  costs,  wherein  it 
modifies  the  order  of  the  Special  Term  entered  in  Broome 
county  clerk's  office  on  the  10th  day  of  April,  1894,  by  strik- 
ing out  that  part  of  said  order  which  modifies  the  restraining 
clause  in  the  order  of  March  1st,  1894,  appointing  the  tem- 
porary receiver  herein. 

All  concur,  except  Andrews,  Ch,  J.,  not  sitting. 

Ordered  accordingly. 
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NoBFOLK  AND  New  Bbunswick  H08IEBY  CoMPANY,  Kespond- 
ent,  V.  Anna  M.  Aknold,  Appellant. 

The  parties  entered  into  a  contract  by  which  plaintiff  agreed  to  pay 
specified  royalties  in  monthly  installments  for  the  use  of  a  patented 
invention.  Plaintiff  paid  the  royalties  for  several  years,  and  then 
refused  to  make  further  payments,  on  the  ground  that  it  was  induced 
to  enter  into  the  contract  by  fraud.  Defendant  commenced  three 
successive  actions  to  recover  instalUnents  falling  due.  Plaintiff 
answered  setting  up  the  alleged  fraud,  and  asking  to  have  the  con- 
tract declared  void  because  thereof.  These  actions  were  consoli- 
dated. The  consolidated  action  was  tried,  resulting  in  a  judgment 
for  defendant.  Plaintiff  appealed,  giving  an  undertaking  securing 
the  judgment.  Defendant  thereafter  commenced  another  action  to 
recover  royalties,  setting  up  the  judgment  so  obtained  for  the  purpose  of 
estopping  plaintiff  from  showing  the  fraud.  To  prevent  the  issuing  of 
an  attachment  in  that  action  plaintiff  gave  a  bond  to  secure  any  judg- 
ment obtained.  Plaintiff  commenced  this  action,  setting  forth  these 
facts  and  that  defendant  intended  to  commence  successive  actions  as 
successive  installments  fell  due,  and  prayed  for  an  injunction  restraining 
defendant,  pending  the  appeal,  from  prosecuting  the  action  in  the  Com- 
mon Pleas,  and  from  bringing  other  actions  for  royalties  accruing.  An 
order  granting  a  preliminary  injunction  was  afiirmed  by  the  General 
Term  on  condition  that  plaintiff  give  a  bond  to  pay  any  judgment 
recovered  in  the  Common  Pleas,  and  to  pay  all  royalties  accruing  until 
a  final  decision  in  the  consolidated  action  on  appeal  to  this  court  in  case 
the  judgment  was  affirmed,  or  the  appeal  dismissed,  and  also  stipu- 
lates that  in  such  case  judgment  might  forthwith  be  entered,  and 
that  no  defense  would  thereafter  be  interposed  to  any  action  to  recover 
royalties.  Defendant  is  substantially  irresponsible.  Held,  that  the 
court  had  jurisdiction  of  the  action  and  to  grant  the  injunction,  and 
that  the  temporary  injunction  was  properly  granted  upon  the  terms 
specified  ;  also  that  the  exercise  of  its  discretion  by  the  court  below  was 
not  reviewable  here.     . 

EUlridge  v.  Ilill  (2  Johns.  Ch.  281),  distinguished. 

(Argued  June  19,  18»4 ;  decided  October  9,  1894.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  made  May  31,  1894, 
which  modified,  and  affirmed  as  modified,  an  Order  of  Special 
Term  granting  an  myxwdion  pendente  lite. 

This  action  was  brought  to  restrain  defendant  from  prose- 
cuting  certain  actions. 
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The  plaintiff  was  under  written  contract,  dated  April  10, 
1882,  to  pay  the  defendant  royalties  for  the  nse  of  certain  pat~ 
ented  inventions  at  the  rate  of  $500  monthly  and  to  aggre- 
gate  not  less  than  $12,000  per  annum.  It  paid  the  royal-, 
ties  for  several  years,  and  then,  claiming  to  have  discovered  that 
it  was  induced  to  enter  into  the  contract  by  fraud,  it  refused 
to  make  further  payments.  Then  the  defendant,  in  tlie  year 
1891,  commenced  in  the  Supreme  Court  three  successive 
actions  to  recover  installments  of  royalties  which  fell  due  at 
different  times.  The  plaintiff  alleged  in  defense  of  these 
actions  the  fraud,  and  prayed  judgment  that  the  contract  be 
declared  void  on  account  thereof  and  canceled.  The  three 
actions  were  consolidated  by  order  of  the  court,  and  the  con- 
solidated action  was  tried  and  resulted  in  a  judgment  for  Mrs. 
Arnold  for  upwards  of  $19,000.  From  that  judgment  the 
hosiery  company  appealed  to  the  General  Term.  Then  Mrs. 
Arnold  conmienced  another  action  in  the  New  York  Common 
Pleas  to  recover  royalties  amounting  to  $23,000,  and  the  same  ■ 
defense  was  interposed  as  to  the  prior  actions.  In  her  com- 
plaint Mrs.  Arnold  alleged  the  recovery  in  the  consolidated 
action  for  the  purpose  of  showing  that  the  hosiery  company 
was  estopped  thereby.  It  was  the  intention  of  Mrs.  Arnold 
also  to  commence  successive  actions,  as  installments  of  royalties 
fell  due  pending  the  appeal  of  the  hosiery  company  to  the 
General  Term  and  to  this  court.  The  hosiery  company  gave 
an  undertaking  upon  its  appeal  from  the  judgment  securing 
the  judgment  and  staying  execution  thereon  ;  and  it  also,  for 
the  purpose  of  preventing  an  attachment  of  its  property  in 
the  Common  Pleas,  gave  a  bond  in  the  penalty  of  $30,000  to 
secure  the  payment  of  any  judgment  which  might  be  recov- 
ered in  that  action.  Tliereafter  it  commenced  this  action,, 
alleging  the  foregoing  and  other  facts,  and  prayed  for  an 
injunction  restraining  the  defendant,  pending  its  appeals,  from 
prosecuting  the  action  pending  in  the  Common  Pleas,  and 
from  bringing  other  actions  for  accruing  royalties.  The  plain- 
tiff then  made  a  motion  for  a  preliminary  injunction  during 
the  pendency  of  this  action,  restraining  the  defendant  a« 
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prayed  in  the  complaint,  which  was  granted.  Upon  appeal  by 
the  defendant  to  the  General  Term  from  the  order  granting 
the  injunction,  the  order  was  affirmed  on  condition  that  the 
plaintiff  should  give  to  the  defendant  a  bond  for  $50,000,  to 
pay  any  judgment  which  should  be  recovered  in  the  Common 
Pleas,  and  also  all  royalties  which  should  accrue  until  the  final 
decision  of  the  appeal  to  this  court  from  the  judgment  in  the 
consolidated  action,  and  should  also  stipulate  that  in  case  that 
judgment  should  be  affirmed  in  this  court,  or  the  appeal 
therefrom  should  be  dismissed,  judgment  in  favor  of  Mra. 
Arnold  in  the  Common  Pleas  action  might  forthwith  be 
entered  for  her,  and  that  no  defense  should  be  interposed  to 
any  action  to  be  brought  by  her  to  recover  royalties  to  fall 
due.  From  the  order  of  the  General  Term  the  defendant  has 
appealed  to  this  court, 

Frank  E.  Blachwell  for  appellant.  The  injunction  is  not  in 
accordance  with  the  Code.  (Code  Civ.  Pro.  §  611.)  A  court 
of  equity  has  no  jurisdiction  in  such  an  action,  and  the  com- 
plaint states  no  cause.  {Eldredge  v.  Hilly  2  Johns.  Ch.  281 ; 
Magee  v.  Cutler^  43  Barb.  287 ;  Morgan  v.  Morgan^  21  Am. 
Dec.  640 ;  Mayor ^  etc,  v.  Meserole,  26  Wend.  132 ;  Wlggin 
T.  Mayor y  etc.,  9  Paige,  16 ;  Haywood  v.  Buffalo^  14  N.  Y. 
S34;  S,  Bank  v.  Supervisors,  25  id.  314;  Sire  v.  Kneuper, 
22  Abb.  [N.  C]  63;  Wolfe  v.  Burke,  56  N.  Y.  119.)  The 
court  has  no  power  to  enjoin  the  prosecution  of  the  suit 
already  brought  nor  the  prosecution  of  any  other  suits  thereon. 
{Bronson  v.  Kiiizie,  1  IIow.  Pr.  311;  McCracken  v.  Hay- 
ward,  2  id.  608  ;  Green  v.  Biddle,  8  Wheat.  1 ;  Memphis  v. 
United  States,  97  U.  S.  293 ;  United  States  v.  Muscatine, 
8  Wall.  575;  FuUerton  v.  Bank  of  U.  S,  1  Pet.  604; 
Van  Iloffman  v.  Quincy,  4  Wall.  535 ;  Walker  v.  White- 
head, 16  id.  314;  Teri-y  v.  Anderson,  95  U.  S.  628.) 
The  consoHdated  suit  as  tried  amounted  to  an  action  in  equity 
on  the  part  of  the  company  to  cancel  the  instrument,  and 
thus  put  it  out  of  the  power  of  Mrs.  Arnold  to  bring  any 
more  actions  thereon.     Now,  had  such  an  action  originally 
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been  brought  by  the  company  it  is  settled  law  that  after  judg- 
ment establishing  the  agreement  the  court  would  have  no 
power  to  grant  an  injunction  restraining  Mrs.  Arnold  from 
bringing  any  suit,  or  from  using  the  agreement  established  by 
tlie  decision  of  the  court  in  any  manner  whatever.  {E,  7?, 
€o.  V.  Ramsey^  45  N.  Y.  637 ;  Spears  v.  MatheioSy  66  id. 
127.)  Assuming  all  the  questions  discussed  in  the  plaintiffs 
favor,  it  would  yet  have  to  be  shown  by  it  that  tlie  relief  here 
applied  for  could  not  be  obtained  in  the  action  in  the  Court 
of  Common  Pleas  by  motion.  (Schell  v.  E  R,  Co.^  51  Barb. 
371 ;  Hayward  v.  Woody  39  Ilun,  596 ;  Cowper  v.  TheaU^ 
40  id.  540;  Lazarus  v.  Danziger^  16  N.  Y.  Supp.  202; 
Weber  v.  Zimmerma/n^  23  Md.  56 ;  Lamh  v.  DreWy  20  Iowa, 
15  ;  CMpmam,  v.  Bovrmany  14  Cal.  157.) 

Walter  D.  Edmonds  and  John  Hunter^  Jr.^  for  respondent. 
The  appeal  should  be  dismissed  because  an  injunction  pen- 
dents  lite  is  in  the  discretion  of  the  court  of  original  jurisdic- 
tion, subject  to  review  only  by  the  General  Term,  which  is  the 
final  appellate  jurisdiction.  {Hatch  v.  W.  U,  T,  Co,^  93  N. 
Y.  639,  640;  Vandewater  v.  Kelsey,  1  id.  533;  Paul  v. 
Ifiner,  47  id.  469  ;  Calkin  v.  Jf.  O.  Co.,  65  id.  557  ;  People 
V.  Schoonmaker,  50  id.  449 ;  Brown  v.  Keeney^  59  id.  242 ; 
Patton  V.  If,  F.  E,  P.  P.  Co.,  67  id.  484 ;  Pfoehl  v.  Samp- 
son,  59  id.  174;  Pae  v.  Mayor ,  etc.,  62  id.  631.)  The  court 
had  jurisdiction  and  power  in  its  discretion  to  grant  the 
injunction.  (Code  Civ.  Pro.  §§  611,  817,  818;  Gates  v. 
Preston,  41  N.  Y.  113  ;  T.  A.  P.  P.  Co.  v.  Mayor,  etc.,  54 
id.  159  ;    Walker  v.  IleUer,  90  Ind.  198.) 

Earl,  J  The  claim  of  the  defendant  is  that,  upon  the 
facts  made  to  appear  in  this  case,  the  court  had  no  jurisdic- 
tion to  stay  proceedings  in  the  Common  Pleas  action,  and  the 
commencement  of  further  actions  to  recover  royalties  under 
the  contract  between  the  parties. 

The  jurisdiction  of  a  court  of  equity  by  action  to  restrain 
proceedings  in  actions  pending  in  courts  of  law  should  be 
sparingly  exercised,  and  only  when  other  remedies  are  inade- 
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quate  and  the  equities  invoking  its  jurisdiction  are  apparent 
and  strong.  There  is  no  hard  and  fast  rule  about  it,  and  every 
case  must  depend  largely  upon  its  own  circumstances.  (Porae- 
roy's  Eq.  Jur.  §  1371;  Hart  v.  Mayor  of  Albany^  3  Paige 
Ch.  381 ;  Erie  Railway  Co,  v.  Ramsey,  45  N.  Y.  637 ;  Third 
Ave.  R,  R,  Co.  v.  The  Mayor  ofN.  T.,  54  id.  159;  SchuehU 
V.  Reiman^  86  id.  270.) 

The  purpose  of  this  action  is  to  compel  the  settlement  of 
the  controversy  between  these  parties  in  the  one  action,  and 
thus  to  prevent  multiplicity  of  actions,  and  that  is  a  purpose 
usually  favored  by  courts  of  equity. 

A  case  appealing  more  strongly  than  this  to  an  equity  court 
for  relief  could  rarely  be  found.  There  appears  to  be  an 
honest  controversy  between  the  parties,  the  plaintiff  and  its 
counsel  believing  that  it  has  a  good  defense  to  the  royalties 
claimed.  The  amount  involved  in  the  controversy  is  large. 
One  action  involving  the  expenditure  of  much  time  and  money 
has  been  tried,  and  the  defendant  has  a  judgment  establishing 
her  right.  The  plaintiff  desires  to  bring  that  judgment  under 
review,  if  necessary,  in  the  court  of  last  resort,  and  the  defend- 
ant intended  and  threatened  to  proceed  in  the  Common  Pleas 
action,  arid  to  commence  other  actions  for  successive  install- 
ments of  royalties,  and  the  plaintiff  was  absolutely  barred  of 
any  defense  to  such  action  by  the  estoppel  of  the  judgment 
she  had  already  recovered  ;  and  thus  inevitably  it  would  be 
subjected  to  large  expenses  and  costs.  She  could  enforce 
payment  of  her  judgments,  and  being  substantially  irrespon- 
sible it  might  lose  all  tlic  money  it  was  obliged  to  pay  and 
thus  subjected  to  irreparable  loss. 

The  plaintiff  was  witliout  other  adequate  relief,  and  even 
if  it  might  from  the  Common  Pleas  probably  obtain  a  stay  of 
the  action  there  pending,  no  court  of  law  could  stay  tlie  com- 
mencement of  successive  actions  and  thus  the  piling  up  of 
unnecessary  costs.  Under  such  circumstances  we  think  it 
was  a  wise  exercise  of  its  jurisdiction  for  the  court  in  this 
action  to  grant  the  injunction  upon  terms  adequate  for  the 
defendant's  protection.     She  had  ample  security  for  the  pay- 
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ment  of  lier  royalties  to  an  amount  exceeding  $100,000,  and 
a  stipulation  which  will  end  all  litigation  in  case  of  the  affirm- 
ance of  her  judgment,  or  the  dismissal  of  the  appeal.  Thus, 
all  her  rights  and  interests  are  fully  protected,  and  she  should 
not  be  permitted  to  harass  and  oppress  her  adversary  with 
unnecessary  litigation. 

The  defendant  claims  that  this  injunction,  so  far  as  it  pre- 
vents the  commencement  of  further  actions  to  enforce  the 
payment  of  her  royalties,  is  illegal,  violating  her  constitutional 
rights.  But  she  is  not  deprived  of  her  remedy  upon  her  con- 
tract. Her  actions  are  simply  stayed  with  adequate  security 
for  her  protection,  not  arbitrarily,  but  simply  until  her  right 
to  recover  royalties  is  finally  determined  in  an  action  involv- 
ing all  the  questions  upon  which  the  rights  of  the  parties 
depend.  X^is  stay  is  granted,  not  by  the  arbitrary  jiJo^^  of  the 
legislature,  but  in  a  judicial  proceeding  in  which  she  has  had 
an  opportunity  to  be  heard.  Such  stays  granted  in  regular 
judicial  proceedings  to  promote  the  ends  of  justice  ^dolate  no 
constitutional  right  and  are  not  uncommon  in  judicial  annals. 

The  case  of  Eldredge  v.  JSUl  (2  Johns.  Ch.  281)  must  not 
l)e  given  too  wide  a  scope  as  authority.  There  the  purpose 
of  the  equitable  action  was  to  restrain  the  commencement  of 
successive  actions  to  recover  damages  for  a  nuisance.  There 
the  plaintiff  could  have  prevented  the  successive  suits  by 
Abating  the  nuisance,  and  that  he  could  have  done  -without 
any  considerable  loss  or  damage  to  himself,  and  hetice  the 
resort  to  the  equitable  action  was  unnecessary.  Here  the 
plaintiff  could  do  notliing  to  prevent  the  multipUcation  of 
suits,  and,  bound  hand  and  foot  by  tlie  estoppel  of  the  first 
judgment,  it  was  at  the  mercy  of  the  defendant,  except  for 
such  relief  as  it  could  get  in  a  court  of  equity  by  such  an 
action  as  this. 

Therefore,  as  the  court  had  jurisdiction  to  grant  the  injunc- 
tion, its  discretion  is  not  reviewable  here,  and  the  appeal  must 
be  dismissed,  with  costs. 

All  concur,  except  Andbews,  Ch.  J.,  not  sitting,  and  Bart- 
LETT,  J.,  not  Toting. 

Appeal  disxcussed. 
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Bbnest  St.  Geobge  Lough  et  al.,  Appellants,  v.  A.  Emilius 
Outebbbidge  et  al..  Respondents. 

A  defendant  in  an  equity  action  cannot  avail  himself  of  the  defense  that 
an  adequate  remedy  at  law  exists,  unless  he  pleads  that  defense  in  his 
answer,  and  where  the  facts  alleged  are  sufficient  to  entitle  plaintiff  to 
relief  in  some  form  of  action,  and  no  objection  has  been  made  by  defend- 
ant in  his  answer  or  on  the  trial,  it  is  too  late  to  raise  the  point  after 
judgment  or  upon  appeal. 

A  common  carrier  is  liable  to  an  action  at  law  for  damages  in  case  of  refusal 
to  perform  its  duties  to  the  public  for  a  reasonable  compensation. 

While  a  common  carrier  is  bound  to  convey  and  deliver  goods  for  a  reason- 
able compensation,  and  may  not,  where  the  circumstances  and  condi- 
tions are  the  same,  unreasonably  or  unjustly  discriminate  in  favor  of  one 
against  another,  it  may  make  a  discount  from  its  reasonable  general  rates 
in  favor  of  a  particular  customer  or  class  of  customers  in  isolated  cases 
for  special  reasons  and  upon  special  conditions. 

A  carrier  may  by  special  agreement  give  reduced  rates  to  customers  who 
stipulate  to  give  it  all  their  business,  and  refuse  those  rates  to  others 
who  are  not  able  or  willing  to  so  stipulate,  provided  that  the  charge 
exacted  from  those  others  is  not  excessive  or  unreasonable. 

The  Q.  S.  Co.,  defendant,  was  engaged  in  business  as  a  common  carrier 
transporting  freight  between  N.  Y.  and  certain  islands,  among  them 
B.  Its  steamers  sailed  from  N.  Y.  at  intervals  of  about  ten  days. 
Another  steamer,  which  was  engaged  in  the  South  American  trade,  and 
sailed  from  N.  Y.  at  intervals  of  about  six  weeks,  took  freight  for 
B.  Said  company's  regular  rates  were  fifty  cents  per  dry  barrel.  It  and 
the  other  defendants,  its  agents,  offered  special  reduced  rates  of  twenty- 
five  cents  per  dry  barrel  to  all  merchants  and  business  men  in  N.  Y.  who 
would  agree  to  ship  by  their  line  exclusively  during  the  week  said  out- 
side steamer  was  there  engaged  in  obtaining  freight  and  taking  on  cargo. 
Plaintiffs*  firm,  which  were  shipping  by  that  steamer,  demanded  of 
defendants  that  they  receive  certain  barrels  of  freight  and  transport  the 
same  from  N.  Y.  to  B.  at  the  special  rate  of  twenty-five  cents. 
This  defendants  offered  to  do  if  said  firm  would  agree  to  give  their 
shipments  for  that  week  exclusively  to  their  line,  and  also  offered  to 
carry  plaintiffs'  freight  at  all  times  without  conditions  for  forty  cents. 
This  offer  the  firm  declined,  and  plaintiffs  refused  to  receive  the  freight. 
The  same  rates,  terms  and  conditions  were  offered  to  all  shippers.  In 
im  action  to  eompel  defendants  to  receive  and  transport  plaintiffs' 
freight  at  the  special  reduced  rates,  w^ithout  conditions,  the  court  found 
that  the  rate  of  forty  cents  was  a  reasonable  one,  and  that  the  reduced 
jate  of  twenty -five  cents  was  not  profitable.     Heldy  that  the  action  was 
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not  maintainable ;  that  plaintiffs  were  not  entitled  to  any  relief  either  at 
law  or  in  equity  ;  and  so,  that  the  complaint  was  properly  dismissed. 

Menacfio  v.  Ward  (27  Fed.  Rep.  529)  distinguished. 

Reported  below.  68  Hun,  486. 

(Argued  June  20,  1894 ;  decided  October  9,  1894.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  upon 
an  order  made  April  14,  1893,  which  affirmed  a  judgment  in 
favor  of  defendants  entered  upon  a  decision  of  the  court  on 
trial  at  Special  Term. 

This  action  was  brought  by  plaintiffs  against  defendants, 
the  Quebec  Steamship  Company  and  its  agents,  to  compel 
them  to  grant  to  plaintiffs  terms,  facilities  and  accommodation 
for  transportation  of  freight  by  said  company's  line  equal  to 
those  granted  other  shippers. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Treadwell  Cleveland  for  appellants.  The  defendants  as 
common  carriers  are  bound  to  treat  the  plaintiffs  and  all  other 
shippers  upon  substantially  similar  terms  for  similar  service. 
(^.,  T.  cfe  8.  F.  R,  R.  Go,  v.  D,  dk  iT.  O,  R.  R.  Co,,  110  U. 
S.  674;  C.  P.  R.  R.  Co,  v.  Ooodridge,  149  id.  690; 
McDuffee  v.  7^.  cfe  R,  R,  R.  Co.,  52  N.  11.  430 ;  C.<S:A.  R,  R. 
Co.  V.  PeopU,  67  111.  11 ;  /.,  D,  cfe  S,  R,  R.  Co.  v.  Erviriy 
118  id.  255;  /.  C,  R.  R,  Co.  v.  People,  121  id.  318;  San- 
ford  y.  R,  R.  Co.,  24  Penn.  St.  378 ;  Audenreid  v,  P.  R. 
R.  Co.,  68  id.  378 ;  Stewart  v.  Z.  V.  R.  R.  Co.,  38  N.  J.  L. 
505 ;  Atwater  v.  D,,  L.  &  W,  R,  R.  Co,,  48  id.  55  ;  E.  Co. 
v.  M,  C.  R,  Co,,  57  Maine,  188 ;  Seofiel^  v.  L.  S,  cfe  M,  S. 
R.  Co,,  43  Ohio  St.  581 ;  State  v.  C,  N,  0,  cfe  T,  R,  R.  Co., 
47  id.  130  ;  Root  v.  Z.  /.  R,  R.  Co,,  114  N.  Y.  300 ;  Mesaenr 
ger  v.  P,  R,  Co.,  36  N.  J.  L.  407 ;  Diphxoys  v.  F.  R.  Co., 
2  N.  &  M.  73 ;  Bax^idale  v.  G,  N,  R.  Co.,  1  id.  200  ;  Harris 
V.  C.  N.  R.  Co.,  Id.  97;  Vedder  v.  Fellows,  20  N.  Y.126; 
Aver^  V.  N.  T.  C,  i&  II.  R,  R.  R,,  Co.,  121  id.  31,  44; 
Lynch  V.  M.  R.  R.  Co,,  90  id.  83.)  The  court  had  juris- 
diction of  this  action  in  equity.     (Hilliard  on  Inj.  §  31.) 
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Wilhelmics  Mynderse  for  respondents.  The  plaintiffs  do 
not  present  a  case  entitling  them  to  relief  by  injunction. 
{McDuffee  v.  P.  R,  Ji,  Co,,  52  N.  Y.  430;  C.  <&  If.  W.  E. 
a.  Co.  V.  People,  56  111.  365.)  A  carrier  has  a  right  to 
reduce  its  usual  rates  in  favor  of  particular  consignors,  pro- 
vided it  exacts  from  no  shipper  more  than  a  reasonable  rate. 
(Wood's  Railway  Law,  566,  574 ;  F.  R,  E.  Co.  v.  Gage,  12 
Gray,  393 ;  Sargent  v.  B.  cfe  Z.  E,  Co.,  115  Mass.  422 ;  E.  T. 
Co.  V.  P.  E.  E.  Co.,  24  La.  Ann.  \',  M.  S.  S.  Co.  v.  M.  G.  <& 
Co.,  L.  R.  [21  Q.  B.  Div.]  544 ;  Everahed  v.  L.  (&  N.  W.  E. 
Co.,  3  id.  135.)  Discrimination  in  rates,  if  fair  and  reason- 
able, is  permitted.  The  interests  of  the  carrier  are  bound  to 
be  regarded,  and  advantages  may  be  granted  by  him  to  indi- 
viduals where  it  is  made  clear  that,  in  entering  into  such  an 
agreement,  the  carriers  have  in  view  only  their  own  interests, 
the  legitimate  increase  of  their  business,  and  the  consideration 
given  to  them  in  return  for  the  advantages.  {Nicholson  v. 
G.  W.  E.  E.  Co.,  94  E.  C.  L.  R.  366.) 

O'Brien,  J.  The  question  presented  by  this  appeal  is  one 
of  very  great  importance.  It  touches  commerce  and,  more 
especially,  the  duties  and  obligations  of  conmion  carriers  to 
the  public  at  many  points.  There  was  no  dispute  at  the  trial 
and  there  is  none  now  with  respect  to  the  facts  upon  which  it 
arises.  In  order  to  present  the  question  clearly  a  brief  state- 
ment of  these  facts  becomes  necessary.  The  plaintiffs  are  the 
surviving  members  of  a  firm  that  for  many  years  prior  to  the 
transaction  upon  which  the  action  was  based,  had  beeu 
engaged  in  business  as  commission  merchants  in  the  city  of 
New  York,  transacting  their  business  mainly  with  the  Wind- 
ward and  Leeward  Islands.  The  defendant,  the  Quebec  Steam- 
ship Company,  is  a  Canadian  corporation,  organized  and 
existing  under  the  laws  of  Canada,  and  the  other  defendants 
are  the  agents  of  the  corporation  in  New  York,  doing  business 
as  partners.  The  business  of  the  corporation  is  that  of  a 
common  carrier,  transporting  passengers  and  freight  for  hire 
upon  the  sea  and  adjacent  waters.  For  nearly  twenty  years 
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prior  to  the  transaction  in  question  a  part  of  its  business  was 
the  transportation  of  cargoes  between  New  York  and  the 
Barbadoes  and  the  Windward  Islands,  the  other  defendants 
acting  as  agents  in  respect  to  this  business.  During  some 
years  prior  to  the  connnencement  of  this  action  the  company 
had  in  its  service  a  fleet  of  live  or  six  of  the  highest  class  iron 
steamers,  sailing  at  intervals  of  about  ten  days  from  New 
York  to  the  islands,  each  steamer  requiring  about  six  weeks 
to  make  the  trip.  The  steamers  were  kept  constantly  engaged 
in  this  service,  and  sailed  regularly  upon  schedule  days  with- 
out reference  to  the  amount  of  cargo  then  received.  The 
regular  and  standard  rate  charged  for  freight  up  to  December, 
1891,  from  New  York  to  Barbadoes,  one  of  the  Windward 
Islands,  was  fifty  cents  per  dry  barrel  of  five  cubic  feet,  wliicli 
was  taken  as  the  unit  of  measurement,  and  the  tariff  of  charges 
was  adjusted  accordingly  for  goods  shipped  in  other  forms 
and  packages.  In  December,  1891,  the  regular  rate  was 
reduced  from  fifty  to  forty  cents  per  dry  barrel.  About  tliis 
time  the  British  steamer  £^l  CMao,  which  had  for  some 
years  before  sailed  between  New  York  to  Ciudad  Bolivar  in 
South  America,  transporting  passengers  and  freight  between 
these  points,  began  to  take  cargo  at  New  York  for  Barbadoes, 
and  sometimes  to  other  points  in  the  Windward  Islands  which 
she  passed  on  lier  regular  trips  to  Ciudad  Bolivar,  sailing  from 
New  York  at  intervals  of  five  or  six  weeks.  Her  trade  with 
South  America  was  the  principal  feature  of  her  business,  but 
such  space  as  was  not  required  for  the  cargo  destined  for  the 
end  of  the  route  was  filled  with  cargo  for  the  islands  which 
lay  in  her  regular  course. 

The  defendants  evidently  regarded  this  vessel  as  a  some- 
what dangerous  competitor  for  a  part  of  the  business,  the 
benefits  of  which  they  had  up  to  this  time  enjoyed,  and  for 
the  purpose  of  retaining  it  they  adopted  the  plan  of  offering 
special  reduced  rates  of  twenty-five  cents  per  dry  barrel  to  all 
merchants  and  business  men  in  New  York  who  would  agree 
to  ship  by  their  line  exclusively  during  the  week  that  the  £1 
CdUao  was  engaged  in  obtaining  freight  and  taking  on  cargo. 
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The  plaintifPs  firm  had  business  arrangements  with  and  were 
shipping  by  that  vessel,  and  in  February,  1892,  they  demanded 
of  the  defendants  that  they  receive  three  thousand  barrels  of 
freight  from  New  York  to  Barbadoes  and  transport  the  same  at 
the  special  rate  of  twenty-five  cents  per  barrel  upon  one  of  its 
steamers.  The  defendants  then  informed  the  plaintiffs  that 
the  rate  of  twenty-five  cents  was  allowed  by  them  only  to 
such  shippers  as  stipulated  to  give  all  their  business  exclusively 
to  the  defendants'  line,  in  preference  to  the  £1  CallaOy  and 
that  to  all  other  shippers  the  standard  rate  of  forty  cents  per 
dry  barrel  was  maintained.  But  they  further  informed  the 
plaintiffs  that  if  they  would  agree  to  give  their  shipments 
for  that  week  exclusively  to  the  defendants'  line  the  goods 
would  be  received  at  the  twenty-five  cents  rate.  The  plain- 
tiffs, however,  were  shipping  by  the  other  vessel  and  declined 
this  offer.  Again,  in  the  montli  of  May,  1892,  the  El  CalJ^ao 
was  in  the  port  of  New  York  taking  on  cargo,  as  was  also  the 
defendants'  steamer  Trinidad,  The  plaintiffs  then  demanded 
of  the  defendants  that  they  receive  and  carry  from  New  York 
to  Barbadoes  about  seventeen  hundred  and  sixty  dry  barrels  of 
freight  at  the  rate  of  twenty-five  cents.  The  defendants  noti- 
fied the  plaintiffs  that  a  general  offer  had  that  day  been  made 
by  them  to  the  trade  to  take  cargo  for  Barbadoes  on  the  Trini- 
dad^ to  sail  on  June  4,  at  twenty-five  cents  per  dry  barrel, 
under  an  agreement  that  shippers  accepting  that  rate  should 
bind  themselves  not  to  ship  to  that  point  by  steamers  of  any 
other  line  between  that  date  and  the  sailing  of  the  Trinidad, 
The  defendants  offered  these  terms  to  the  plaintiffs,  but  as 
they  were  shipping  by  tlie  rival  vessel  the  offer  was  declined. 
Except  during  the  week  when  the  El  Callow  was  engaged*  in 
taking  on  cargo  the  defendants  have  maintained  the  regular 
rate  of  forty  cents  to  all  shippers  between  these  points,  and 
when  it  reduced  the  rate  as  above  described  exactly  the  same 
rates,  terms  and  conditions  were  offered  to  all  shippers,  includ- 
ing the  plaintiffs,  and  they  carried  freight  for  other  parties  at 
the  reduced  rates,  only  upon  their  entering  into  a  stipulation 
not  to  ship  by  the  rival  vessel.     After  the  plaintiffs'  demand, 
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last  mentioned,  had  been  refused,  they  obtained  an  order  from 
one  of  the  judges  of  the  court  in  this  action  requiring  the 
defendants  to  carry  the  seventeen  hundred  and  sixty  barrels, 
and  the  defendants  did  receive  and  transport  them,  in  obedience 
to  the  order,  at  the  rate  of  twenty-five  cents,  but  this  order 
was  reversed  at  General  Term.  The  plaintiffs  demand 
equitable  relief  in  tlie  action  to  the  effect,  substantially,  that 
the  defendants  be  required  and  compelled  by  the  judgment  of 
the  court  to  receive  and  transport  for  the  plaintiffs  their  freight 
at  the  special  reduced  rates,  when  allowed  to  all  other  ship- 
pers, without  imposing  the  condition  that  the  plaintiffs  stipu- 
late to  ship  during  the  times  specified  by  the  defendants'  line 
exclusively. 

Whether  the  regular  rate  of  forty  cents,  for  which  it  is  con- 
ceded that  the  defendants  offered  to  carry  for  the  plaintiffs  at 
all  times  without  conditions,  was  or  was  not  reasonable,  was  a 
question  of  fact  to  be  determined  upon  the  evidence  at  the 
trial,  and  the  learned  trial  judge  has  found  as  matter  of  fact 
that  it  was  reasonable,  and  that  the  reduced  rate  of  twenty-five 
cents  granted  to  shippers  on  special  occasions,  and  upon  the 
conditions  and  requirements  mentioned,  was  not  profitable* 
This  finding,  which  stands  unquestioned  upon  the  record, 
seems  to  me  to  be  an  element  of  great  importance  in  the  case 
which  must  be  recognized  at  every  stage  of  the  investigation. 

A  common  carrier  is  subject  to  an  action  at  law  for  damages 
in  case  of  refusal  to  perform  its  duties  t;o  the  public  for  a  rea- 
sonable compensation,  or  to  recover  back  the  money  paid  when 
the  charge  is  excessive. 

This  right  to  maintain  an  action  at  law  upon  the  facts 
alleged,  it  is  urged  by  the  learned  counsel  for  the  defendants, 
precludes  the  plaintiffs  from  maintaining  a  suit  for  equitable 
relief  such  as  is  demanded  in  the  complaint.  There  is  author- 
ity in  other  jurisdictions  to  sustain  the  practice  adopted  by  the 
plaintiffs  (  Watson  v.  Si^herland^  5  Wall.  74 ;  Menaicfio  v. 
Ward,  27  Fed.  R.  529 ;  54  T.  R.  741 ;  3  id.  775 ;  49  111.  33 ; 
44  O.  St.  571),  though  I  am  not  aware  of  any  in  this  state  that 
would  bring  a  case  based  upon  such  facts  witliin  the  usual  or 
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ordinary  jurisdiction  of  equity.  So  far  as  this  case  is  con- 
cerned it  is  sufficient  to  observe  that  it  is  now  settled  by  a  very 
general  concurrence  of  authority,  that  a  defendant  cannot, 
when  sued  in  equity,  avail  hiinself  of  tlie  defense  that  an 
adequate  renjedy  at  law  exists  unless  he  pleads  that  defense  in 
his  answer.  ^ICogawell  v.  iV^.  T.,  N.  H,  cfe  //.  R.  E.  Co.,  105 
N.  Y.  319;  Tovm  of  Mentz  v.  Cook,  108  id.  504;  Ostrander 
V.  Weber,  114  id.  95 ;  Dudley  v.  Congregation  St,  Frwncisj 
138  id.  460 ;  Truscott  v.  King,  6  id.  147.) 

When  the  facts  alleged  are  sufficient  to  entitle  the  plaintiff 
to  relief  in  some  form  of  action,  and  no  objection  has  been 
made  by  the  defendant  to  the  form  of  the  action  in  his  answer 
or  at  the  trial,  it  is  too  late  to  raise  the  point  after  judgment 
or  upon  appeal.  So  that,  whatever  objections  might  have  been 
urged  originally  against  the  action  in  its  present  form,  the 
defendants  must  now  be  deemed  to  have  waived  them.  This 
court  will  not  stop  to  examine  a  minor  question  that  does 
not  touch  the  merits  but  relates  wholly  to  the  form  in  which 
the  plaintiffs  have  presented  the  facts  and  demanded  relief,  or 
to  the  practice  and  procedure.  The  time  and  place  to  raise 
and  discuss  these  questions  was  at  or  before  the  trial,  and  as 
they  were  not  then  raised  the  case  must  be  examined  and  dis- 
^  posed  of  upon  the  meritssj 

The  defendants  were  engaged  in  a  business  in  which  the 
public  were  interested,  and  the  duties  and  obligations  growing 
out  of  it  may  be  enforced  through  the  courts  and  the  legisla- 
tive  power.  {Munn  v.  Illinois,  94  U.  S.  113 ;  People  v. 
Budd,  117  N.  Y.  1.)  In  England  these  duties  are,  to  a  great 
extent,  regulated  by  the  Railway  and  Canal  Traffic  Act  (17  &  18 
Vict.  ch.  31),  and  by  statute  in  some  of  the  states,  and  in  this 
country,  so  far  as  they  enter  into  the  business  of  interstate 
commerce,  by  act  of  Congress.  The  solution  of  the  question 
now  presented .  depends  upon  the  general  principles  of  the 
common  law,  as  there  is  no  statute  in  this  state  that  affects 
the  question,  and  the  legislation  referred  to  is  important  only 
for  the  purpose  of  indicating  tlie  extent  to  which  business  of 
this  character  has  been  subjected  to  public  regulation  for  the 
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general  good.  There  can  be  no  doubt  that  at  common  law  a 
common  carrier  undertook  generally,  and  not  as  a  casual  occu- 
pation, to  convey  and  deliver  goods  for  a  reasonable  compen- 
sation as  a  business,  with  or  without  a  special  agreement,  and 
for  all  people  indifferently,  and  in  the  absence  of  a  special 
agreement,  he  was  bound  to  treat  all  alike  in  the  sense  that  he 
was  not  permitted  to  charge  any  one  an  excessive  price  for  the 
services.  He  has  no  right  in  any  case  while  engaged  in  tliis 
public  employment  to  exact  from  any  one  anything  beyond 
what  under .  the  circumstances  is  reasonable  and  just.  (2 
Kent's  Com.  [13th  ed.]  598  ;  Story  on  Baihnents,  §§  495,  508 ; 
2  Parsons  on  Cont.  175 ;  KiUmer  v.  N.  Y.C.&H.  R.  E,  E,  Co., 
100  K  if.  395 ;  Eoot  v.  Z.  /.  E.  E.  Co.,  114  id.  300.)  It  may 
also  be  conceded  that  the  carrier  cannot  unreasonably  or  unjustly 
discriminate  in  favor  of  one  or  against  another  where  the  cir- 
cumstances and  conditions  are  the  same.  The  question  in  this 
case  is  whether  the  defendants,  upon  the  undisputed  facts 
contained  in  the  record,  have  discharged  these  obligations  to 
the  plaintiffs.  There  was  no  refusal  to  carry  for  a  reasonable 
compensation.  On  the  contrary,  the  defendants  offered  to 
transport  the  goods  for  the  forty  cents  rate,  and  we  are  con- 
cluded by  the  finding  as  to  the  reasonable  nature  of  that 
charge.  The  defendants  even  offered  to  carry  them  at  the 
unprofitable  rate  of  twenty-five  cents,  providing  the  plaintiffs 
would  comply  with  the  same  conditions  upon  which  the  goods 
of  any  other  person  were  carried  at  that  rate.  What  is  reason- 
able and  just  in  a  common  carrier  in  a  given  ease  is  a  com- 
plex question  into  which  enters  many  elements  for  considera- 
tion. The  questions  of  time,  place,  distance,  facilities,  quan- 
tity and  character  of  the  goods,  and  many  other  matters 
must  be  considered.  The  carrier  can  afford  to  carry 
10,000  tons  of  coal  or  other  property  to  a  given  place  for 
less  compensation  per  ton  than  he  could  carry  fifty,  and 
where  the  business  is  of  great  magnitude  a  rebate  from  the 
standard  rate  might  be  just  and  reasonable  while  it  could 
not  fairly  be  granted  to  another  who  desired  to  have  a  trifling 
amount  of  goods  carried  to  the  same  point.     So  long  as  the 
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regular  standard  rates  maintained  by  the  carrier  and  offered 
to  all  are  reasonable  one  shipper  cannot  complain  because  his 
neighbor,  by  reason  of  special  circmnstances  and  conditions^ 
can  make  it  an  object  for  the  carrier  to  give  liim  reduced 
rates.  In  this  case  the  finding  implies  that  the  defendants  at 
certain  times  carried  goods  at  a  loss  upon  the  condition  that 
the  shippers  gave  them  all  of  their  business.  Whatever  effect 
may  be  given  to  the  legislation  referred  to,  in  its  application 
to  railroads  and  other  corporations  deriving  their  powers  and 
franchises  from  the  state,  there  can  be  no  doubt  that  the 
carrier  could  at  common  law  make  a  discount  from  its  reason- 
able general  rates  in  favor  of  a  particular  customer  or  class  of 
customers  in  isolated  cases  for  special  reasons  and  upon  spe- 
cial conditions  without  violating  any  of  the  duties  or  obligSr 
tions  to  the  public  inherent  in  the  employment.  If  the  gen- 
eral rates  are  reasonable  a  deviation  from  the  standard  by  the 
carrier  in  favor  of  particular  customers,  for  special  reasons, 
not  applicable  to  the  whole  public,  does  not  furnish  to  parties 
not  similarly  situated  any  just  ground  for  complaint.  When 
the  conditions  and  circumstances  are  identical  the  charges  to 
all  shippers  for  the  same  service  must  be  ecjual.  These  prin- 
ciples are  well  settled,  and  whatever  n]ay  be  found  to  the 
contrary  in  the  cases  cited  by  the  learned  counsel  for  the 
plaintiff  originated  in  the  application  of  statutory  regulations 
in  other  states  and  countries.  {Fit<ihburg  R,  It,  Co.  v.  Gage^ 
12  Gray,  393 ;  Sargent  v.  B.  c6  Z.  IL  Corj).,  115  Mass.  422 ; 
Mogul  S.  S.  Co.  V.  McGregor,  Gow  cfe  Co,,  L.  Tl.  [21  Q.  B. 
Div.]  544  ;  affd.,  23  Q.  B.  Div.  598,  and  by  II.  L.  [17  Appeal 
Cases]  25 ;  Evershed  v.  Z.  cfe  iY.  TF.  Jig.  Co.,  L.  R.  [3  Q.  B. 
Div.]  135;  Baxendale  v.  E.  Co.  R.  Co.,  4  C.  B.  [N.  S.]  78; 
Brcmley  v.  S.  E.  R.  Co.,  12  id.  74.) 

Special  favors  in  the  form  of  reduced  rates  to  particular 
customers  may  form  an  element  in  the  inquiry  whether,  as 
matter  of  fact,  the  standard  rates  are  reasonable  or  otherwise. 
If  they  are  extended  to  such  persons  at  the  expense  of  the 
general  public  the  fact  must  be  taken  into  account  in  ascer- 
taining whether  a  given  tariff  of  general  prices  is  or  is  not 
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reasonable.  But  as  in  this  case  the  reasonable  nature  of  the 
price,  for  which  the  defendants  offered  to  carry  the  plaintiffs' 
goods,  has  been  settled  by  the  •  findings  of  the  trial  court,  it 
will  not  be  profitable  to  consider  further  the  propriety  or 
effect  of  such  discrimination.  The  rule  of  the  common  law 
was  thus  broadly  stated  by  the  Supreme  Court  of  Massachu- 
setts in  the  case  of  the  Fitchhurg  li,  Co,  v.  Gage  {supra). 
Upon  that  point  the  court  said :  "  The  recent  English  cases, 
cited  by  the  coimsel  for  the  defendants,  are  chiefly  com- 
mentaries upon  the  special  legislation  of  Parliament  regulat- 
ing the  transportation  of  freight  on  railroads  constructed 
under  the  authority  of  the  government  there;  and  conse- 
quently throw  very  little  light  upon  questions  concerning  the 
general  rights  and  duties  of  common  carriers,  and  are  for  that 
reason  not  to  be  regarded  as  authoritative  expositions  of  the 
common  law  upon  these  subjects.  The  principle  derived 
from  that  source  is  very  simple.  It  requires  equal  justice  to 
all.  But  the  equality  which  is  to  be  observed  consists  in  the 
restricted  right  to  charge  a  reasonable  compensation  and  no 
more.  If  the  carrier  confines  himself  to  this  no  wrong  can 
be  done.  If,  for  special  reasons  in  isolated  cases,  the  carrier 
sees  fit  to  stipulate  for  the  carriage  of  goods  of  any  class  for 
individuals,  for  a  certain  time,  or  in  certain  quantities,  for  a 
less  compensation  than  what  is  the  usual,  necessary  and  reason- 
able rate,  he  may  undoubtedly  do  so  without  entitling  all  par- 
ties to  the  same  advantage." 

In  Eversh^d  v.  Z.  cfc  N,  W.  liy.  Co.  {siipra)  Lord  Bram- 
WELL  remarked :  "  I  am  not  going  to  lay  down  a  precise  rule, 
but,  speaking  generally,  and  subject  to  qualificatidn,  it  is  open 
to  a  railway  company  to  make  a  bargain  with  a  person,  pro- 
vided they  are  willing  to  make  the  same  bargain  witli  any 
other,  though  that  other  may  not  be  in  a  situation  to*  make  it. 
An  obvious  illustration  may  be  found  in  season  tickets."  The 
authorities  cited  seem  to  me  to  remove  all  doubt  as  to  the 
right  of  a  carrier,  by  special  agreement,  to  give  reduced  rates 
to  customers  who  stipulate  to  give  them  all  their  business,  and 
to  refuse  these  rates  to  others  who  are  not  able  or  willing  to 
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80  stipulate,  providing,  always,  that  the  charge  exacted  from 
such  parties  for  the  service  is  not  excessive  or  unreasonable. 
The  principle  of  equality  to  all,  so  earnestly  contended  for  by 
the  learned  counsel  for  the  plaintiffs,  was  not,  therefore,  vio- 
lated by  the  defendants,  since  they  were  willing  and  offered 
to  carry  the  plaintiffs'  goods  at  the  reduced  rate,  upon  the 
same  terms  and  conditions  that  these  rates  were  granted  to 
others,  and  if  the  plaintiffs  were  imable  to  get  the  benefit  of 
such  rate  it  was  because,  for  some  reason,  they  were  unable  or 
unwilling  to  comply  with  the  conditions  upon  which  it  was 
given  to  their  neighbors,  and  not  because  the  carrier  disre- 
garded his  duties  or  obligations  to  the  public.  The  case  of 
MenacAo  v.  Ward  (27  Fed.  Rep.  529)  does  not  apply,  because 
the  facts  were  radically  different.  That  action  was  to  restrain 
the  carrier  from  exacting  uureasonable  charges  habitually  for 
services,  the  charges  having  been  advanced  as  to  the  parties 
complaining,  for  the  reason  that  they  had  at  times  employed 
another  line.  It  decides  nothing  contrary  to  the  general  views 
here  stated.  On  the  contrary,  the  court  expressly  recognized 
the  general  rule  of  the  common  law  with  respect  to  the  obli- 
gations and  duties  of  the  carrier  substantially  as  it  is  herein 
expressed,  as  will  be  seen  from  the  following  paragraph  in  the 
opinion  of  Judge  Wallace  : 

"  Unquestionably  a  common  carrier  is  always  entitled  to  a 
reasonable  compensation  for  his  services.  Hence,  it  follows 
that  he  is  not  required  to  treat  all  those  who  patronize  him 
with  absolute  equality.  It  is  his  privilege  to  charge  less  than 
a  fair  compensation  to  one  person,  or  to  a  class  of  persons,  and 
others  cannot  justly  complain  so  long  as  he  carries  on  reason- 
able terms  for  them.  Respecting  preference  in  rates  of  com- 
pensation, his  obligation  is  to  charge  no  more  than  a  fair 
return  in  each  particular  transaction,  and,  except  as  thus 
restricted,  he  is  free  to  discriminate  at  pleasure.  This  is  the 
equal  justice  to  all  which  the  law  exacts  from  the  common 
carrier  in  his  relations  with  the  public." 

But  it  is  urged  that  the  plaintiffs  were  in  fact  the  only 
shippers  of  goods  from  Xew  York  to  Barbadoes  by  the  J?i 
SiCKELs— Vol.  XCYIII.        36 
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Callao,  and,  therefore,  the  condition  imposed  that  the  reduced 
rate  should  be  granted  only  to  such  merchants  as  stipulated 
to  give  the  defendants  their  entire  business,  while  in  terms 
imposed  upon  the  public  generally,  was  in  fact  aimed  at  the 
plaintiffs  alone.  The  trial  court  refused  to  find  this  fact,  but, 
assuming  that  it  appeared  from  the  undisputed  evidence,  I  am 
unable  to  see  how  it  could  affect  the  result.  The  significance 
w^hich  the  learned  counsel  for  the  plaintiffs  seems  to  give  to  it 
in  his  argument  is  that  it  conclusively  shows  the  purpose  of 
the  defendants  to  compel  the  plaintiffs  to  withdraw  their 
patronage  from  the  other  line,  to  suppress  competition  in  tlie 
business,  and  to  retain  a  monopoly  for  their  own  benefit. 
Conceding  that  such  was  the  purpose  it  is  not  apparent  how 
any  obligation  that  the  defendants  owed  to  the  public  was  dis- 
regarded. We  have  seen  that  the  defendants  might  lawfully 
give  reduced  rates  in  special  cases  to  particular  customers  and 
refuse  them  in  others  where  the  conditions  are  different  or  to 
the  general  public  where  the  regular  rates  are  reasonable.  The 
purpose  of  an  act  which  in  itself  is  perfectly  lawful  or,  under 
all  the  circumstances,  reasonable,  is  seldom,  if  ever,  material. 
{Phelps  V.  Nowlen,  72  N.  Y.  39 ;  Kiffy.  Yourncms,  86  id.  324.) 
The  mere  fact  that  the  transportation  business  between  the  two 
points  in  question  was  in  the  hands  of  the  defendants  did  not 
necessarily  create  a  monopoly,  if  the  general  rates  maintained 
were  reasonable  and  just.  It  is  not  pretended  that  the  owners 
of  the  El  CaUao  proposed  to  give  regular  service  to  the 
general  public  for  any  less.  "When  the  service  is  performed 
for  a  reasonable  and  just  hire  the  public  have  no  interest  in 
the  question  whether  one  or  many  are  engaged  in  it.  The 
monopoly  which  the  law  views  with  disfavor  is  the  manipula- 
tion of  a  business  in  which  the  public  are  interested  in  such 
a  way  as  to  enable  one  or  a  few  to  control  and  regulate  it  in 
their  own  interest  and  to  the  detriment  of  the  pubHc  by 
exacting  unreasonable  charges.  But  when  an  individual  or  a 
corporation  lias  established  a  business  of  a  special  and  limited 
character,  such  as  the  defendants  in  this  case  had,  they  have  a 
right  to  retain  it  by  the  use  of  all  lawful  means.     That  was 
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what  the  defendants  attempted  to  do  agamst  a  competitor  tliat 
engaged  in  it,  not  regularly  or  permanently,  but  incidentally 
and  occasionally.  The  means  adopted  for  this  purpose  was  to 
offer  the  service  to  the  public  at  a  loss  to  themselves  whenever 
the  competition  was  to  be  met  and  when  it  disappeared  to 
resume  the  standard  rates,  which,  upon  the  record,  did  not  at 
any  time  exceed  a  reasonable  and  fair  charge.  I  cannot 
perceive  anything  unlawful  or  against  the  public  good  in 
seeking  by  such  means  to  retain  a  business  which  it  does  not 
appear  was  of  sufficient  magnitude  to  furnish  employment  for 
both  lines.  On  this  branch  of  the  argument  the  remarks  of 
Lord  Coleridge  in  the  case  of  the  Mogul  8,  S,  Co,  v.  Mo- 
Gregor  {supra)  are  applicable :  "  The  defendants  are  traders 
with  enormous  sums  of  money  embarked  in  their  adventure^ 
and  naturally  and  allowably  desire  to  reap  a  profit  from  their 
trade.  They  have  a  right  to  push  their  lawful  trades  by  all 
lawful  means.  They  have  a  right  to  endeavor,  by  lawful 
means,  to  keep  their  trade  in  their  own  hands,  and  by  the 
same  means  to  exclude  others  from  its  benefits,  if  they  can. 
Amongst  lawful  means  is  certainly  included  the  inducing  by 
profitable  offers  customers  to  deal  wdth  them  rather  than  with 
their  rivals.  It  follows  that  they  may,  if  they  see  fit,  endeavor 
to  induce  customers  to  deal  with  them  exclusively  by  giving 
notice  that  only  to  exclusive  customers  will  they  give  the 
advantage  of  their  profitable  offers.  I  do  not  think  it  matters 
that  the  withdrawal  of  the  advantages  is  out  of  all  proportion 
to  the  injury  inflicted  by  those  who  withdraw  them  on  the 
customers  who  decline  to  deal  exclusively  with  them  dealing 
with  other  traders." 

The  courts,  I  admit,  should  do  nothing  to  lessen  or  weaken 
the  restraints  which  the  law  imposes  upon  the  carrier,  or  in 
any  degree  to  impair  his  obligation  to  serve  all  persons  indiffer- 
ently in  his  calling,  in  the  absence  of  a  reasonable  excuse,  and 
for  a  reasonable  compensation  only.  But  to  hold,  as  -we  are 
asked  to  in  this  case,  that  the  plaintiffs  were  entitled  to  have 
their  goods  carried  by  the  defendants  at  an  unprofitable  rate 
without  compliance  with  the  conditions  upon  which  it  was 
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granted  to  all  others,  and  which  constituted  the  motive  and 
inducement  for  the  offer,  would  be  extending  these  obligar 
tions  beyond  the  scope  of  any  established  precedent  based  upon 
the  doctrine  of  the  common  law,  and  would,  I  think,  be  con- 
trary to  reason  and  justice. 

The  judgment  of  tlie  court  below  dismissing  the  complaint 
was  right,  and  should  be  affirmed,  with  costs. 

Finch,  Geay  and  Babtlett,  JJ.,  concur;  Pbokham,  J., 
"dissents. 

Judgment  affirmed. 


United  States  Teust  Company  of  New  York,  as  Trustee, 
etc.,  Appellant,  v.  Miles  M.  O'Brien,  Respondent. 

In  an  action  at  law  to  recover  damages  for  breach  of  a  covenant  it  is  no 
answer  that  plaintiff  had  a  remedy  in  equity  to  prevent  the  violation  of 
the  covenant  and  did  not  avail  himself  of  it. 

In  an  action  for  a  breach  of  contract  the  damages  recoverable  are  those 
which  the  parties  may  fairly  be  supposed  when  they  made  the  contract 
to  have  contemplated  as  naturally  following  its  violation. 

The  inquiry  is,  what  is  an  adequate  indemnity  to  the  party  injured,  and 
while  damages  which  are  "  uncertain,  speculative  and  contingent"  are 
not  recoverable,  plaintiff  is  not  bound  to  show  to  a  certainty  which 
excludes  the  possibility  of  a  doubt,  that  the  loss  claimed  resulted  from 
defendant's  violation  of  the  contract.  Reasonable  certainty,  founded 
upon  inferences  legitimately  and  properly  deducible  from  the  evidence 
that  the  loss  resulted  from  the  breach  and  was  the  natural  and  proxi- 
mate result  thereof,  is  all  that  is  required. 

A  lease  to  defendant  of  a  building  in  the  city  of  New  York  for  a  term 
which  expired  May  1,  1889.  contained  covenants  on  the  part  of  the  lessee 
against  subletting  or  assigning;  also,  that  at  reasonable  hours  in  the  day- 
time he  would  permit  the  lessor  or  his  agent  to  show  the  premises  to  such 
persons  as  they  desired  for  the  purpose  of  selling  or  leasing,  and  that  he 
would  permit  the  iLsual  notice  of  "To  let"  to  be  posted  on  the  premi- 
ses, and  to  remain  there  without  molestation.  In  an  action  to  recover 
damages  for  breach  of  this  covenant  these  facts  appeared :  Defendant 
sublet  the  premises  to  another  for  a  portion  of  the  term,  who  took  pos- 
49ession;  he  refused  to  permit  the  postino^  of  any  notice,  and  refused 
entrance  to  any  one  desirous  of  looking  at  the  house  for  the  purpose 
of  leasing  or  purchasing;  after  expiration  of  the  lease  the  house  remained 
unoccupied  and  without  being  leased  or  sold  until  February  1,  1890, 
when  it  was  leased  for  $900  a  year.     Evidence  was  given  that  in  May, 
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1889,  the  rental  value  was  |1,000;  also  tending  to  prove  that  directly  ia 
consequence  of  the  violation  of  the  covenants  plaintiff  suffered  some 
loss  of  rent.  The  trial  court  held  that  the  failure  to  rent  could  not, 
upon  the  evidence,  be  regarded  as  the  natural  or  necessary  consequence 
of  the  breach,  and  directed  a  judgment  for  nominal  damages  only. 
Held,  error;  that  the  covenants  as  to  posting  the  notice  and  showing 
the  premises,  were  included  in  the  lease  to  aid  the  lessor  in  re-leasing  at 
the  expiration  of  the  term  with  the  least  possible  delay,  and  in  insert- 
ing them  the  parties  contemplated  an  amount  of  rent  which  might  be 
lost  by  an  inexcusable  refusal  to  perform  them,  as  a  proper  measure  of 
damages;  and  that  the  evidence  was  sufficient  to  require  the  submission 
of  the  question  to  the  jury  as  to  whether  there  was  a  loss  of  rent 
because  of  the  violation  of  the  covenants. 

(Argued  June  21,  1894;  decided  October  9,  1894.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
June  5,  1893,  which  affirmed  a  judgment  in  favor  of  defend- 
ant entered  upon  a  verdict  directed  by  the  court. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Edward  W.  Sheldon  for  appellant.  The  failure  to  rent  the 
premises  from  May  1,  1889,  to  February  1,  1890,  was  the 
direct,  natural  and  certain  consequence  of  the  defendant's 
breach  of  the  covenants  in  the  lease.  {R.  Z.  Co,  v.  S.  <&  P. 
P.  Co.,  135  N.  Y.  209;  Dams  v.  QamM,  6  Bing.  716; 
Drucker  v.  M.  R,  Co.,  106  N.  Y.  157 ;  Wakeman  v.  W.  <& 
W.  Co.,  101  id.  205;  Beeman  v.  Banta,  118  id.  538 ;  Wait  v. 
Borne,  123  id.  592,  607 ;  Bernstein  v.  Meech,  130  id.  344, 
360 ;  Rumsey  v.  N.  Y.  cfe  N.  E.  R.  R.  Co.,  136  id.  543,  546 ; 
Friedland  v.  Myers,  139  id.  432,  436.)  The  burden  of  proof 
was  on  the  defendant  to  show  that  the  plaintiff,  by  negligence 
or  inaction,  contributed  to  or  enhanced  the  loss.  {Colrick  v. 
Swinburne,  105  N.  Y.  503,  508 ;  Swain  v.  Schieffelin,  134  id. 
471,  474;  Baker  v.  Drake,  53  id.  211.)  The  opinion  of  the 
General  Term  on  the  first  appeal  of  this  case  was  erroneous. 
{Baker  v.  Drake,  53  N.  Y.  211 ;  Swain  v.  Schieffelin,  134 
id.  471 ;.  Rooseoelt  v.  Hopkins,  33  id.  81 ;  Williams  v.  Earle^ 
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L.  E.  [3  Q.  B.]  769 ;  Ganson  v.  Tift,  71  K.  Y.  48 ;  Tovm- 
seyid  V.  Scholey,  42  id.  18 ;  Fox  on  Landl.  &  Ten.  208.)  If 
any  preventive  remedy  in  equity  existed,  it  was  not  exclusive 
of  a  suit,  for  damages.  {Beach  v.  Cram,  2  N,  Y.  86 ;  Lock- 
row  V.  Horgan,  58  id.  635.) 

Peter  A,  Hendrich  for  respondent.  It  cannot  be  said  that 
the  proximate  cause  of  the  house  remaining  idle  from  the  Isf 
of  May,  1889,  until  the  1st  of  February,  1890,  arose  from 
the  defendant's  refusing  to  allow  the  notice  "  To  let "  to  be 
placed  upon  the  house  or  persons  to  inspect  the  same,  or  that 
the  fact  that  the  house  remained  empty  was  the  natural  result 
of  such  acts,  and,  therefore,  no  damage  was  shown.  (1  Sedg. 
on  Dam.  [8th  ed.]  56 ;  2  Greenl.  on  Ev.  [14th  ed.]  §  256 ; 
Griffin  V.  Colver,  16  N.  Y.  489;  Baldwins.  U.  S.  T.  (7^,45 
id.  744 ;  Parsons  v.  Salius^  ^^  id.  92 ;  Frye  v.  Maine  Cen- 
tral, 67  Maine,  414 ;  U,  S.  T.  Co.  v.  Gildersleeve,  96  Am: 
Dec.  519  ;  Ashe  v.  Deliosset,  72  id.  552 ;  Allen  v.  McConike, 
124  N.  Y.  342 ;  FriedUnd  v.  Myers,  139  id.  432.) 

Peokham,  J.  The  plaintiff  commenced  tliis  action  to 
recover  damages  for  the  breach  of  certain  covenants  con- 
tained in  a  lease  of  premises  situated  in  the  city  of  New  York 
to  tlie  defendant  for  a  dwelling  house.  After  the  evidence 
was  all  in  the  court  directed  a  verdict  for  the  plaintiff  for  six 
cents  damages  only,  and  the  judgment  entered  thereon  having 
been  affirmed  by  the  General  Term  of  the  New  York 
Superior  Court,  the  plaintiff  has  appealed  here,  and  it  now 
maintains  that  the  question  of  the  amount  of  damages  arising 
from  the  breach  of  the  covenant  should  have  been  submitted 
to  the  jury.  The  plaintiff  is  the  substituted  trustee  under  the 
will  of  William  H.  Belden,  deceased.  Its  predecessor  exe- 
cuted the  lease  to  the  defendant  for  a  term  of  three  years 
expiring  on  the  first  of  May,  1889.  The  lease  contained  a 
covenant  against  subletting  or  assigning  on  the  part  of  the 
lessee,  and  also  a  covenant  on  his  part  that  at  reasonable 
hours  in  the  daytime  he  would  permit  the  lessor  or  liis  agent 
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to  show  the  premises  to  such  persons  as  he  desired  for  the 
purpose  of  selUng  or  leasing  the  same,  and  tliat  he  would  per- 
mit the  usual  notice  of  "  To  let "  to  be  posted  on  the  premises 
and  to  remain  there  without  molestation.  In  November,  1888, 
the  defendant  vacated  the  premises  and  sublet  them  to  a  third 
party  for  a  portion  of  the  term  remaining.  Tliis  person  being 
in  possession  refused  to  permit  the  posting  of  any  notice  and 
refused  entrance  to  any  one  for  the  purpose  of  looking  at 
the  house  with  a  \dew  of  purchasing  or  leasing  the  same.  The 
house  remained  unoccupied  and  without  being  leased  or  sold 
until  February  1,  1890,  when  it  was  leased  for  $900  a  year. 
Evidence  was  given  that  the  rental  value  was  in  May,  1889, 
$1,000  a  year.  Wlien  the  house  was  vacated  it  was  not  in  a 
habitable  condition  and  repairs  were  made  to  it  which  con- 
sumed two  or  three  weeks.  In  order  to  secure  tenants  and 
as  soon  as  the  lease  expired,  bills  were  put  up  and  the  house 
was  continually  offered  for  rent,  without  success,  until  Febru- 
ary following.  The  plaintiff  then  brought  this  action  to 
recover  damages  for  the  breach  of  the  covenants  not  to  sulv 
let,  and  to  permit  the  placing  of  the  notice  on  the  house  and 
to  allow  the  premises  to  be  shown  for  the  purpose  of  selhng 
or  leasing  the  same.  The  plaintiff  recovered  a  verdict  on  the 
first  trial,  which  was  set  aside  upoii  appeal  by  the  General 
Term,  and  upon  the  second  trial  the  court  directed  the  verdict 
of  six  cents  as  stated.  The  plaintiff  now  urges  that  the  direct 
result  of  the  \dolation  of  these  covenants  was  the  failure 
to  rent  the  house  from  May  1,  1889,  until  February  1, 
1890,  and  that  damages  might  have  been  awarded  to  it  by 
the  jury  on  the  evidence  for  that  time  at  the  rate  of  $1,000 
per  year.  The  courts  below  have  held  as  matter  of  law  that 
the  failure  to  rent  could  not  upon  the  evidence  be  regarded 
as  the  natural  or  necessary  consequence  of  the  breach  of  his 
covenants  by  the  defendant,  and  hence  directed  a  verdict  for 
nominal  damages  only.  It  is  clear,  and  so  it  has  been  held  in 
many  cases,  that  the  rule  of  damages  should  not  depend  uix)n 
the  form  of  the  action.  In  all  civil  actions  the  law  gives  or 
endeavors  to  give  a  just  indemnity  for  the  wrong  which  has 
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been  done  the  plaintiff,  and  whether  the  act  was  of  the  kind 
designated  as  a  tort  or  one  consisting  of  a  breach  of  a  con- 
tract is  on  the  question  of  damages  an  irrelevant  inquiry.  As 
was  said  by  Eapallo,  J.,  in  Baker  v.  Drake  (53  N.  Y.  211, 
220),  the  inquiry  is  what  is  an  adequate  indemnity  to  the 
party  injured,  and  the  answer  cannot  be  affected  by  the  form 
of  the  action  in  which  he  seeks  his  remedy.  In  special  cases 
where  punitive  or  exemplary  damages  are  allowed,  an  excep- 
tion exists  to  the  general  rule  of  indemnity.  {Swain  v. 
Schiefelin,  134  N.  Y.  471,  474.)  It  is  a  mistake,  therefore, 
to  say  that  liability  for  breach  of  covenant  is  less  extensive 
than  for  that  of  tort,  if  cases  of  tort  be  excluded  in  which 
punitive  damages  are  allowed. 

In  an  action  for  a  breach  of  contract  the  damages  recover- 
able are  those  which  the  parties  may  fairly  be  supposed  when 
they  made  the  contract  to  have  contemplated  as  naturally  fol- 
lowing its  violation.  {Mochester  Co.  v.  Parker  Co.^  135  N. 
Y.  209,  217.) 

Speculative,  contingent  and  remote  damages  are  excluded. 

The  courts  below  have  agreed  that  this  is  the  true  rule  of 
damages,  and  in  applying  the  rule  to  this  case  have  held  that 
the  proof  of  damage  and  the  cause  thereof  were  too  uncer- 
tain and  speculative  to  authoriiSe  a  recovery  for  any  other 
than  nominal  damages ;  that  there  was  no  solid  or  substantial 
basis  for  the  jury  to  find  the  fact  that  the  refusal  to  perform 
the  covenant  was  the  cause  of  the  loss  of  rent. 

In  using  the  words  "  uncertain,  speculative  and  contingent,'^ 
for  the  purpose  of  excluding  that  kind  of  damage,  it  is  not 
meant  to  assert  that  the  loss  sustained  must  be  proved  with  the 
certainty  of  a  mathematical  demonstration  to  have  been  the 
necessary  result  of  the  breach  of  covenant  by  defendant.  The 
plaintiff  is  not  bound  to  show  to  a  certainty  that  excludes  the 
the  possibility  of  doubt  that  the  loss  to  him  resulted  from  the 
action  of  the  defendant  in  violating  his  agreement.  In  many 
cases  such  proof  cannot  be  given  and  yet  there  might  be  a  reason- 
able certainty  founded  upon  inferences  legitimately  and  prop- 
erly deducible  from  the  evidence  that  the  plaintiff's  loss  wa& 
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not  only  in  fact  occasioned  by  the  defendant's  violation  of 
his  covenant,  but  that  such  loss  was  the  natural  and  proxi- 
mate result  of  such  violation.  Certainty  to  reasonable  intent 
is  necessary,  and  the  meaning  of  that  language  is  that  the 
loss  or  damage  must  be  so  far  removed  from  speculation  or 
doubt  as  to  create  in  the  minds  of  intelhgent  and  reasonable 
men  the* belief  that  it  was  most  likely  to  follow  from  the 
breach  of  the  contract  and  was  a  probable  and  direct  result 
thereof.  Such  a  result  would  be  regarded  as  having  been 
within  the  contemplation  of  the  parties  and  as  being  the 
natural  accompaniment  and  the  proximate  result  of  the 
violation  of  the  contract.  Eegarding  the  purpose  for  wliich 
these  covenants  in  the  lease  were  inserted,  it  is  obvious  that 
two  of  them  could  only  have  been  placed  there  to  facilitate 
and  aid  the  lessor  in  his  efforts  to  obtain  another  tenant  at  the 
expiration  of  the  lease  with  the  least  possible  delay.  Continu- 
ous occupation  of  premises  is  necessary  in  order  that  continuous 
rent  may  issue  therefrom.  In  order  to  secure  the  renting 
thereof  the  custom  has  become  substantially  universal  to  place 
on  the  house  itself  a  notice  that  it  is  "  to  let,"  and  the  showing 
of  the  house  itself  to  would-be  tenants  is  a  necessity  which 
evidence  is  not  requisite  to  prove.  In  order  to  secure  these 
privileges  a  landlord  inserts  the  covenants  in  the  lease.  Can 
there  be  any  doubt  that  parties,  when  inserting  in  a  lease  such 
covenants,  contemplate  the  amount  of  rent  which  may  be  lost 
through  the  inexcusable  refusal  to  fulfill  them  as  a  proper 
measure  of  damages  ?  It  would  seem  as  if  it  were  not  only 
the  most  natural  rule,  but  that  none  other  could  in  truth  have 
been  in  the  minds  of  the  parties.  The  proof  may  sometimes  \ 
be  rather  difficult  upon  the  question  whether  the  damage  was 
the  just  or  proximate  result  of  the  breach  of  the  covenant. 
In  sucli  case  it  does  not  come  with  very  good  grace  from  the 
defendant  to  insist  upon  the  most  specific  and  certain  proof 
as  to  the  cause  and  amount  of  the  damage  when  he  has  him- 
self been  guilty  of  a  most  inexcusable  violation  of  the  cove- 
nants which  were  inserted  for  the  very  purpose  of  preventing 
the  result  which  has  come  about.  ( Wakeman  v.  WheeleTy 
SicKELs— Vol.  XCVIII.        37 
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\  etc.^  Co.^  101  N.  T.  205.)  Reasonable  certainty  is  sufficient. 
The  inference  that  the  result  followed  because  of  the  prior 
violation  of  the  contract  is  sometimes  a  legitimate  one  and 
founded  upon  the  evidence  in  the  case.  Looking  at  the  object 
for  which  such  covenants  are  inserted  and  the  substantially 
universal  custom  adopted  for  the  purpose  of  renting  premises, 
and  it  would  seem  plain  enough  that  the  natural  and  obvious 
consequence  of  a  breach  might  be  the  failure  to  rent.  I  do 
not  say  "  must "  be  the  failure  to  rent,  because  it  is  equally 
plain  there  would  be  a  possibility  of  renting  notwithstanding 
the  breach  of  such  covenants,  and  if  the  renting  were  accom- 
plished there  might  be  no  damage  sustained  because  of  the 
breach.  In  a  case,  however,  where  there  is  a  failure  to  rent, 
is  the  cause  of  such  failure  necessarily  and  in  all  instances  so 
uncertain  as  to  prevent  any  recovery  of  damages  ?  I  think 
not.  To  hold  otherwise  is  to  deprive  the  covenants  of  most 
of  their  value.  If  no  damages  are  recoverable  for  their 
breach  the  plaintiflE  obtains  -verj  little  security  by  reason  of 

•  their  insertion  in  the  lease,  and  the  defendant  runs  very  little 
if  any  risk  from  their  violation.  Mere  preventive  remedies 
might  be  wholly  inadequate.  If  the  remedy  for  such  a  viola- 
tion is  confined  to  the  preventive  one  by  injunction  much  of 
the  force  and  efficacy  of  these  covenants  will  be  taken  away. 
For  a  short  time  prior  to  the  first  of  May  in  any  year  in  the 

-^cities  of  this  state  the  season  for  renting  houses  exists.  If 
during  this  season  the  lessor  is  engaged  in  litigation  over 
the  alleged  breach  of  these  covenants  by  the  lessee  it  is 
easy  to  see  how  ineffectual  the  remedy  by  injunction  might 
be.  The  season  for  renting  is  short  at  best,  the  plaintiff's 
allegations  might  be  denied,  and,  though  finally  successful,  the 
time  spent  even  in  a  successful  contest  might  use  up  the  whole 
season.  Various  colorable  compliances  with  the  terms  of  the 
covenants  might  be  practiced  by  the  lessee,  and  if  only  pro- 
longed a  sufficient  time  the  lease  would  terminate  and  the 
season  end  at  the  same  period,  and  though  it  should  finally  be 
determined  that  the  covenants  had  not  in  fact  been  complied 
with,  it  would  be  too  late  for  redress  to  the  plaintiff  by  any 
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form  of  injunction  or  of  equitable  relief,  and  as  the  rule  at  law 
would  in  sucli  case  be  to  give  but  nominal  damages,  the  plain- 
tiff would  be  substantially  without  remedy,  and  the  defendant 
would  escape  the  proper  consequences  of  his  inexcusable 
refusal  to  fulfill  his  obligations.  If,  however,  it  be  assumed 
that  the  plaintiff  had  an  adequate  remedy  in  equity  and  by 
injunction,  that  fact  is  no  answer  to  his  claim  for  the  recovery 
of  damages  in  an  action  based  upon  a  violation  of  the  cove- 
nants. That  a  party  has  an  adequate  remedy  at  law  has  been 
known  to  be  a  good  answer  to  his  prayer  for  relief  in  equity, 
but  in  an  action  at  law  to  recover  damages  for  a  violation  of 
his  covenant  by  the  defendant,  it  is  no  answer  to  set  up  that 
at  one  time  the  plaintiff  had  a  remedy  in  equity  which  he  did 
not  avail  himself  of  to  prevent  the  violation  of  such  covenant 
by  defendant. 

The  learned  court  below  seems  to  have  assxmied  there 
was  an  inadequate  remedy  at  law  because  of  the  impossi- 
bility of  proving  that  the  plaintiff  suffered  damage  and  the 
amount  thereof  by  reason  of  the  breach  of  the  covenants  by 
defendant,  and  hence  equity  provided  a  full  and  adequate 
remedy  by  injunction.  We  do  not  think  there  is  any  such 
impossibility  of  proof,  or  that  there  exists  a  perfectly  adequate 
remedy  in  equity.  To  say  that  there  may  be  cases  where  the 
damages  recoverable  for  a  breach  of  this  class  of  covenants 
are  not  nominal  only,  but  may  be  definite,  certain  and  direct 
as  the  result  of  the  breach,  we  do  not  mean  to  say  that  in  all 
cases  of  such  breach,  followed  by  a  failure  to  rent,  the  defend- 
ant would  be  liable  for  the  amount  of  rent  lost.  The  failure  to 
rent  might  have  no  connection  with  the  violation  of  the  cove- 
nants. It  might  be  so  plainly  the  effect  of  some  other  and  more 
potent  cause  that  it  would  be  the  duty  of  the  court  to  direct 
a  verdict  for  the  defendant  upon  such  an  issue.  In  other 
cases  the  question  might  be  one  for  a  jury  to  decide,  under 
proper  instructions  from  the  court.  The  question  as  to  what 
was  the  direct,  immediate,  proximate  cause  of  damage  is  not 
always  simply  one  of  law.  In  the  case  at  bar  we  think  the 
plaintiff  proved  enough  to  require  the  submission  to  the  jury 
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of  the  question  whether  the  failure  to  rent  was  the  direct 
result  of  defendant's  violation  of  his  covenants,  and,  if  so,  what 
amount  of  damage  the  plaintiff  sustained  by  reason  of  such 
breach  of  defendant. 

There  was  some  dispute  as  to  the  rental  value  of  flie  prem- 
ises upon  the  trial,  and  as  to  the  length  of  time  (if  at  all)  that 
the  premises  stood  idle  by  reason  of  the  acts  of  defendant, 
and  these  were  questions  which  the  jury  should  have  been  peiv 
mitted  to  pass  upon.  They  were  not  of  so  wholly  uncertain, 
vague  or  speculative  a  character  as  to  preclude  their  submis- 
sion to  a  jury. 

The  plaintiff  gave  evidence  tending  to  prove  the  violation 
of  the  covenants  by  defendant  (indeed  such  violation  is  sub- 
stantially conceded),  and  that  directly  in  consequence  of  such 
violation  the  plaintiff  suffered  some  loss  of  rent.  The  evi- 
.dence  on  the  part  of  the  defendant  was  sufficient  to  raise  a 
question  of  fact  for  the  jury  upon  the  issue  whether  defendant 
caused  the  damage,  and,  if  so,  in  what  amount.  The  jury 
should  have  been  permitted  to  decide  the  question. 

For  these  reasons  we  think  the  judgments  of  the  courts 
below  should  be  reversed  and  a  new  trial  granted,  with  costs^ 
to  abide  the  event. 

All  concur,  except  Andrews,  Ch.  J.,  not  sitting. 

Judgments  reversed. 


Leocadie  a.  V.  Cassaone,  Appellant  and  Bespondent,  v^ 
James  M.  Marvin  et  al..  Trustees,  etc.,  Appellants  and 
Kespondents. 

Where  a  stockholder  brings  an  action  against  his  corporation  and  fails,  the 
.  payment  by  him  of  the  judgment  for  costs  puts  him  in  the  same  rela- 
tions to  the  corporation  that  he  had  occupied  before,  and  the  directors 
may  not  resist  an  application  for  the  transfer  of  his  stock  by  setting  up 
a  claim  that  by  reason  of  the  suit  the  corporation  was  obliged  to  pay 
counsel  fees  and  expenses  in  the  litigation  which  were  not  covered  by  the 
taxable  costs. 
Certain  holders  of  bonds  secured  by  mortgage  upon  a  hotel,  which  wafr 
being  foreclosed,  entered  into  an  agreement  with  each  other  by  which 
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defendants,  who  were  parties  to  the  agreement,  were  appointed  trustees, 
and  were  authorized  to  purchase  the  property  on  the  foreclosure  sale  and 
hold  it  for  the  benefit  of  those  joining  in  the  agreement.  Defendants 
purchased  the  property,  took  a  conveyance  and  entered  into  posses- 
sion thereof ;  thereafter  the  parties  to  the  agreement  executed  another 
instrument  ratifying  and  confirming  the  trust  and  waiving  all  matters 
and  things  that  could  impeach  or  invalidate  it.  Defendants,  as  such 
trustees,  under  an  arrangement  with  the  contracting  parties,  issued  to 
€ach  a  certificate  for  his  share,  transferable  in  form.  On  the  back  of  each 
certificate  was  a  printed  form  of  transfer  the  same  as  that  in  common  use 
with  respect  to  certificates  of  corporate  stock,  to  which  a  note  was  appended 
to  the  effect  that  a  purchaser  might  receive  a  new  certificate  on  return  of 
the  original  to  the  trustees  properly  assigned.  R.,  the  holder  of  one  of 
these  certificates,  duly  assigned  the  same  to  plaintiff  for  a  valuable  and 
full  consideration.  Prior  to  the  assignment,  plaintiff  agreed  to  purchase 
on  condition  that  a  new  certificate  in  her  name  could  be  procured.  She 
<5orresponded  with  defendants  and  was  induced  thereby  to  believe  that 
there  would  be  no  diflSculty  in  this  respect,  and  thereupon  she  completed 
the  purchase.  On  presentation  of  the  assigned  certificate  defendants 
refused  to  issue  a  new  one  to  plaintiff.  At  the  time  of  the  assignment  a 
suit  was  pending  brought  by  R.  against  defendants  to  recover  a  dividend 
alleged  to  be  due  for  her  share  of  the  rents  and  profits.  After  the  assign- 
ment said  action  was  brought  to  trial,  R.  was  defeated  and  a  judgment 
rendered  against  her  for  costs,  which  she  paid.  Defendants  incurred 
expenses  in  the  action  over  and  above  the  costs  taxed,  and  in  this  action, 
brought  to  compel  theni  to  issue  to  plaintiff  a  new  certificate,  defendants 
claimed  that  plaintiff's  certificate  or  interest  was  chargeable  with  such 
expense.  Held,  untenable. 
Also,  Tield,  that  without  regard  to  the  question  as  to  whether  the  trust 
attempted  to  be  created  was  a  technical  statutory  one,  defendants  occu- 
pied a  fiduciary  relation  toward  the  holders  of  the  certificates,  and  hav- 
ing voluntarily  assumed  the  obligation  to  issue  new  certificates  to 
assignees  of  those  originally  issued,  they  were  equitably  bound  so  to  do; 
that  the  relations,  duties  and  obhgations  between  the  trustees  and  bene- 
ficiaries were  analogous  to  those  between  stockholders  of  a  corporation 
and  its  directors  and  ofiScers. 

(Argued  June  22,  1894;  decided  October  0,  1894.) 

Cross- APPEALS  from  a  judgment  of  the  General  Term  of 
the  Supreme  Court  in  the  third  judicial  department,  entered 
upon  an  order  made  February  15,  1893,  which  affirmed  a 
judgment  in  favor  of  defendants  entered  upon  a  decision  of 
the  court  on  trial  at  Special  Term. 
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This  action  was  brought  to  compel  defendants  to  issue  to 
plaintiff  a  certificate  of  interest  in  the  United  States  Hotel 
property  at  Saratoga  Springs. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Matthew  Side  for  plaintiff.  The  plaintiff  was  entitled  to 
the  relief  prayed  for  in  the  complaint,  irrespective  of  the  ques- 
tion as  to  the  validity  or  invalidity  of  the  attempted  trust 
under  which  the  defendants  claim  to  hold  title  to  the  prem- 
ises. {Thompson  v.  Simpson^  128  N.  Y.  270.)  The  whole 
scheme  by  which  a  trust  was  attempted  to  be  formed  by  the 
subscribers  to  the  so-called  subscription  agreement  is  void, 
and  the  several  certificate  holders  take  title  to  the  property  as 
tenants  in  common.  {Cooh  v.  Platt^  98  N.  T.  35,39,  48; 
Seermans  v.  Robertson,  3  Ilun,  464;  64  N.  Y.  332,  340; 
Eeerinans  v.  Burt,  T8  id.  259,  267 ;  In  reHaU,  24  Hun,  153 ; 
1  E.  S.  at  Large,  678,  §§  58,  59 ;  Fellows  v.  Heermans^  4 
Lans.  230,  238;  HoUy  v.  Hirsch,  135  N.  Y.  590,  594,  596; 
Mc Arthur  v.  Gordon,  126  id.  597 ;  Hutchins  v.  Van  Vechten^ 
140  id.  113.)  The  claim  of  a  lien  by  the  defendants  in  their 
answer  herein,  upon  the  sliare  of  said  trust  property  formerly 
belonging  to  Mrs.  Roche,  or  on  said  certificate  representing 
said  share,  by  Mrs.  Roche  assigned  to  plaintiff,  for  certain 
costs  and  expenses  beyond  taxable  costs,  alleged  to  have  been 
incurred  and  paid  by  tliem  in  defending  an  action  previously 
brought  by  Mrs.  Roche  against  them  for  a  dividend  under 
said  certificate,  is  untenable,  and  even  if  valid  as  against  Mrs. 
Roche  18  wholly  inadmissible  in  this  action  as  a  claim  in  favor 
of  the  defendants  against  tlie  plaintiff  here.  {Roche  v.  Mar- 
vm,  92  N.  Y.  398 ;  De  Figaniere  v.  Young,  2  Robt.  670, 
672 ;  Code  Civ.  Pro.  §  502,  subd.  1 ;  Canada  v.  Stiger,  55  K 
Y.  452 ;  Meyers  v.  Davis,  22  id.  489 ;  Oumrmngs  v.  Morrisy 
25  id.  625.) 

C.  G,  Lester  for  defendants.  No  express  trust  such  as  can 
be  enforced  specifically  in  equity  was  created,  because  no  per- 
son having  authority  to  dispose  of  the  estate  attempted  to  ere- 
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ate  such  a  trust.  {Selden  v.  Vermilyea^  3  N.  T.  626.)  The 
plaintiff  having  made  the  existence  of  a  valid  express  trust 
the  foundation  of  her  claim  for  relief,  and  having  demanded 
judgment  for  a  specific  performance  of  the  alleged  trust,  can- 
not have  judgment  for  a  different  cause  of  action,  and  the 
plaintiff  cannot  be  permitted  to  deny  the  title  of  the  trustees. 
{Hudson  V.  Swan^  83  N.  T.  552 ;  Pcdge  v.  WiUet,  38  id. 
28  ;  TeU  v.  Beyer,  Id.  161 ;  HaU  v.  ZT".  8.  E.  Co,,  30  Hun, 
375 ;  Getty  v.  Tovm  of  Hamilton,  46  id.  1,  4 ;  Croahie  v. 
Leary,  6  Bosw.  312;  Piatt  v.  Staut,  14  Abb.  Pr.  178; 
Arnold  v.  Artgell,  62  N.  Y.  508 ;  Williams  v.  Jf.  d&  T,  Ins. 
Co,,  64  id.  577;  Joslyn  v.  Joslyn,  9  Ilun,  388;  Hurst  v. 
Harper,  14  id.  280 ;  Van  Cott  v.  Prentice,  6  N.  Y.  S.  R. 
654 ;  104  N.  Y.  45.)  The  defendants  by  the  purchase  at  the 
foreclosure  sale  and  the  conveyance  by  the  referee  acquired 
an  absolute  title  to  the  premises.  {Nicol  v.  Sands,  131  N.  Y. 
24 ;  Stokes  v.  Recknagel,  6  J.  &  S.  368 ;  Woolsey  v.  Funke, 
121  K  Y.  92 ;  Towar  y.  Hale,  46  Barb.  361 ;  King  v.  Town- 
shend,  141  N.  Y.  364 ;  Peck  v.  MaUams,  6  Seld.  509 ;  Moses 
V.  Livingstmi,  4  N.  Y.  208  ;  B,  C,  Inst,  v.  Bitter,  87  id.  250 ; 
Garfield  v.  Hatinakei\  15  id.  475  ;  Stxirtevant  v.  Sturtevant, 
20  id.  39 ;  McCartney  v.  Bostwick,  32  id.  53,  69 ;  Everett  v. 
Everett,  48  id.  218 ;  ZTwr^^  v.  Harper,  14  Hun,  280 ;  Robert- 
son V.  Sayre,  25  N.  Y.  S.  R.  449.)  Assuming  that  Marvin 
and  Hall  held  the  absolute  title  to  the  premises,  as  demon- 
strated in  the  preceding  point,  it  was  competent  for  them  to 
recognize  any  equitable  rights  of  plaintiff  and  secure  them  by 
a  lawful  declaration  of  trust.  {Foote  v.  Bryarit,  47  N.  Y. 
544;  Underwood  v.  Curtis,  127  id.  538.)  The  defendant 
Marvin  is  not  estopped  by  his  letter  of  November  20,  1883, 
from  refusing  to  issue  a  new  certificate  to  the  plaintiff. 
{Bush  V.  Lathrop,  22  N.  Y.  535  ;  IngaUs  v.  Morgan,  10  id. 
178.)  The  court  erred  in  refusing  to  allow  the  counterclaim 
set  up  by  defendants.  {Paige  v.  WiUet,  38  N.  Y.  28  ;  Tell 
V.  Beyer,  Id.  161 ;  Getty  v.  Town  of  Hamlin,  46  Hun,  1-4; 
Van  Cott  V.  Prentice,  104  N.  Y.  45 ;  Arnold  v.  Angell,  62 
id.  608  ;  Greenwood  v.  Marvin,  111  id.  436 ;  Day  v.  Both, 
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18  id.  448 ;  Siemon  v.  SchurcJc^  29  id.  598 ;  OUhert  v.  Gil- 
bert^ 2  Abb.  Ct.  App.  Dec.  256 ;  B.  If,  Bank  v.  Duncan,  12 
Hun,  405  ;  Ryan  v.  Dox,  34  N.  Y.  309 ;  Carr  v.  Carr,  52 
id.  251 ;  Perry  on  Trusts,  §§  125,  127,  407 ;  Lounahury  v. 
Purdy,  18  N.  Y.  518;  McArthur  v.  Gordon,  126  id.  597; 
Woodruffs.  N.  y.,  Z.  E.  dh  W.  R,  R,  Co.,  129  id.  27.) 

O'Brien,  J.  In  the  year  1875  a  mortgage  of  half  a  million 
dollars  upon  the  United  States  Hotel  at  Saratoga,  given  to 
secure  negotiable  bonds  to  that  amount  then  held  by  various 
parties,  was  in  process  of  foreclosure.  Judgment  was  entered 
in  the  action  and  the  property  was  advertised  for  sale  by  a 
referee  for  the  1st  day  of  May,  1875.  On  the  fifteenth  day 
of  April  preceding  the  day  appointed  for  the  sale,  certain 
holders  of  the  bonds,  in  order  to  prevent  a  sacrifice  of  the 
property,  and  for  the  purpose  of  protecting  each  other,  entered 
into  an  agreement  in  writing  with  the  defendants,  who  also 
held  bonds,  whereby  the  bondholders  signing  the  instrument 
constituted  the  defendants  trustees  for  the  protection  of  their 
interest  in  the  property.  The  defendants  were  thereby 
authorized  as  such  trustees  to  purchase  the  property  under  the 
decree  and  to  hold  the  legal  title  thereto  as  absolute  owners, 
And  to  sell  and  convey  and  incumber  the  same  by  mortgage, 
lease  or  otherwise.  In  case  the  property  was  purchased  by 
the  trustees  the  bondholders  subscribing  the  instrument  prom- 
ised and  agreed  with  the  trustees  and  each  other  that  they 
would  accept  and  receive  the  property  so  purchased,  subject 
to  certain  chattel  mortgages  on  the  personalty  in  payment  and 
satisfaction  of  their  shares  of  the  purchase  price,  and  they 
released  the  trustees  and  the  referee  from  all  other  and  fur- 
ther payment.  The  subscribers  also  agreed  to  advance  to  the 
trustees  suflScient  funds  to  pay  off  and  discharge  certain  liens 
upon  the  property,  not  extinguished  by  the  judgment,  and  the 
interest  in  the  proceeds  of  the  sale  of  such  bondholders  as 
refused  to  become  parties  to  the  agreement.  The  trustees 
themselves  were  holders  of  bonds,  and  they  were  permitted  by 
the  agreement,  which  was  not  to  take  effect  till  holders  of 
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bonds  to  the  amount  of  $400,000  had  executed  it,  to 
have  all  the  rights  in  the  property,  in  proportion  to  their 
interests,  as  the  others.  In  pursuance  of  the  agree- 
ment, the  defendants  purchased  the  property  at  the  referee's 
sale  and  took  a  conveyance  of  the  same.  Afterwards, 
And  on  the  10th  of  May,  1875,  the  persons  who  had  exe- 
<5utea  the  above-described  instrument,  including  the  trus- 
tees, signed  another  paper  ratifying  and  confirming  the 
trust  expressed  in  the  former  writing,  expressly  admitting  the 
validity  of  the  trust  and  waiving  all  matters  and  things  that 
could  impeach  or  invalidate  the  same.  By  virtue  of  these 
instruments  the  defendants  entered  upon  the  care  and  manage- 
ment of  said  property  and  have  ever  since  continued  to  act  in 
that  capacity.  The  trustees,  under  an  arrangement  with  the 
persons  interested  in  the  property  held  by  them,  adopted  the 
practice  of  issuing  to  each  of  them  a  certificate,  transferable 
in  form  which,  upon  its  face,  expressed  the  interest  which  the 
person  to  whom  it  was  delivered  had  in  the  property.  In 
November,  1875,  the  defendants  issued  to  one  Eugenia  Koche 
a  certificate,  No.  55  of  the  series,  in  which  it  was  stated  that 
she  was  entitled  to  a  beneficial  interest  in  the  United  States 
Hotel  property  at  Saratoga,  the  legal  title  of  which  was  held 
by  them,  amounting  to  $997,  upon  the  basis  that  the  interest 
of  all  the  beneficiaries  amomited  to  $454,505,  subject  to  a 
mortgage  lien  of  $260,000,  and  that  she  was  entitled  to  share 
pro  rata  with  the  other  beneficiaries  in  the  net  rents  and 
profits  and  entitled  to  her  proportionate  share  of  the  proceeds 
in  case  of  a  sale.  There  was  a  printed  form  on  the  back  of 
this  certificate  for  the  purpose  of  enabling  the  holder  to  trans- 
fer the  same  in  the  manner  in  common  use  with  respect  to 
certificates  of  stock,  and  a  note  appended  to  the  effect  that  a 
purchaser  might  receive  a  new  certificate  upon  the  return  of 
this  to  the  trustees  properly  assigned.  Mrs.  Koche  was  one 
of  the  subscribers  to  the  agreement  under  which  the  defend- 
ants entered  into  the  control  and  management  of  the  property, 
and  similar  certificates  were  issued  by  the  defendants  to  the 
SlCKELS— VCL.  XCVIII.  38 
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other  parties  to  these  agreements  for  the  purpose  of  showing 
their  respective  interests  in  the  property.  On  November  24, 
18S3,  Eugenia  Koche  assigned  in  due  form  this  certificate  to 
the  plaintiflF,  using  for  that  purpose  the  printed  blank  above 
described,  and  the  plaintiif  tliereupon  requested  the  defend- 
ants to  transfer  the  same  upon  their  books  and  to  issue  to  the 
plaintiflE  a  new  certificate  upon  its  surrender,  and  the  defend- 
ants, after  some  correspondence,  refused  to  comply  with  this 
request.  The  plaintiff  agreed  to  pay  a  valuable. and  full  con- 
sideration for  the  certificate  and  more  than  the  face  value 
stated  thereon,  believing  that  the  defendants  would  transfer 
the  same  on  the  books  and  issue  a  new  certificate  therefor. 
Some  time  in  the  year  1883  Eugenia  Roche  commenced  an 
action  against  the  trustees  defendants  to  recover  a  dividend 
of  $79.76,  payable  on  the  certificate  held  by  her,  as  her  share 
of  the  rents  and  profits  of  the  property  for  the  previous  year. 
On  a  trial  it  was  found  that  defendants  had  paid  the  dividend 
to  her  agent,  and  judgment  was  entered  in  the  action  for  the 
defendants,  with  costs,  which  were  taxed  and  adjusted  at  $69.72, 
January  17,  1884.  These  costs  were  paid  by  the  unsuccessful 
plaintiff  in  the  action.  An  appeal  was  taken  from  this  judg- 
ment to  the  General  Term,  and  it  was  there  affirmed,  with 
$81.62  costs,  May  27,  1885.  It  has  been  found  by  the  trial 
court  that  the  defendants  incurred  expenses  in  defending  this 
action,  over  and  above  the  costs  taxed  in  their  favor,  in  the 
sum  of  $254.48,  and  for  defending  the  appeal,  over  and  above 
costs,  in  the  sum  of  $209.60 ;  and  they  insist  that  the  certifi- 
cate or  interest  held  by  the  plaintiff  and  involved  in  the 
Utigation  is  chargeable  with  such  expense.  The  purpose  of 
this  action  was  to  compel  the  defendants  to  transfer  the  inter- 
est represented  by  certificate  No.  65,  standing  on  defendants' 
books  in  the  name  of  Eugenia  Roche,  to  the  plaintiff,  who 
succeeded  to  her  title  by  the  transfer  of  the  certificate  on 
November  24,  1883,  and  to  issue  a  new  certificate  in  the  name 
of  the  plaintiff.  The  defense,  as  I  understand  it,  rests  upon 
two  propositions :  (1)  That  the  trust  attempted  to  be  created 
by  the  instruments  referred  to  is  inoperative  and  invalid.    (2) 
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That  the  expenses  of  the  litigation  between  the  original  owner 
of  the  certificate  and  the  defendants,  over  and  above  the  costs 
paid,  together  with  the  costs  of  the  appeal  which  are  unpaid^ 
are  in  equity  a  lien  or  charge  npon  the  interest  represented  by 
the  certificate  which  the  defendants  are  entitled  to  have  paid 
before  transferring  the  interest  on  the  books  or  issuing  a  new 
certificate.  There  is  no  finding  that  the  transfer  to  the 
plaintiff  of  November  24,  1883,  was  in  fraud  of  any 
claim  which  the  defendants  then  had  against  the  original 
holders  of  the  certificate,  or  which  was  in  process  of  ripen- 
ing into  a  judgment,  and  we  must,  therefore,  assume 
that  on  that  day  the  plaintiff,  by  the  execution  of  the  assign- 
ment of  the  certificate,  and  by  the  acknowledgment  and  deliv- 
ery to  her  of  the  same,  became  vested  with  the  title  to  that 
share  of  the  property  represented  thereby.  The  certificate 
was  the  evidence  of  the  interest  which  the  holder  had  in  the 
property,  and  its  transfer  and  delivery  by  the  holder  to  the 
plaintiff  in  the  manner  prescribed  by  the  trustees  transferred 
the  interest  in  the  property.  For  the  purpose  of  collecting 
the  dividends  and  to  facilitate  the  sale  of  the  several  interests 
in  the  market  a  transfer  upon  the  books  and  a  new  certificate 
might  be  necessary.  In  the  absence  of  some  sufficient  reason 
or  excuse,  it  was  the  duty  of  the  defendants  to  sanction  the 
transfer  by  recording  the  same  on  the  books  and  issuing  a  new 
certificate  to  the  party  to  whom  the  interest  had  been  trans- 
ferred. This  was  a  duty  and  obhgation  which  the  defendants 
owed  to  the  bondholders  or  persons  who  became  severally  the 
beneficial  owners  of  the  property  which  the  defendants  had 
in  their  charge.  It  was  necessarily  involved  in  the  relations 
between  the  trustees  and  owners  created  by  the  written  instru- 
ments and  the  course  of  business  adopted  and  acted  upon  by 
all.  The  plaintiff  agreed  to  purchase  the  certificate  from  the 
original  owner  on  condition  that  she  could  procure  a  new  one 
in  her  own  name.  The  correspondence  with  the  defendants 
was  such  as  to  induce  her  to  believe  that  there  would  be  no 
difliculty  on  that  point,  and  then  she  paid  for  the  certificate  a 
sum  considerably  larger  than  its  face  value.     Subsequently 
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the  trustees  concluded  to  refuse  to  make  the  transfer  unless 
the  expenses  of  the  litigation  were  paid.  We  do  not  think 
that  the  demand  of  the  plaintiff  can  be  successfully  defended 
upon  this  ground.  When  Mrs.  Roche  paid  the  judgment  for 
costs  awarded  against  her  slie  discharged  all  legal  obligations 
which  the  defendants  had  against  her  or  which  they  could 
enforce  in  any  way  against  her  property.  In  the  absence  of 
fraud  she  had  the  right  to  transfer  her  interest  to  the  plaintiff 
on  the  24th  of  Xovember.  After  that  date  the  defendants' 
duty  to  make  the  transfer  and  issue  the  new  certificate  was  to 
the  plaintiff.  Concededly,  they  had  no  claim  of  any  kind 
against  her,  and  whatever  their  claim  against  Mrs.  Roche 
might  be  in  law  or  equity  it  did  not  attach  to  or  pass  with  the 
certificate.  While  it  may  not  be  necessary  now  to  decide  the 
question,  it  seems  to  me  that  the  expenses  of  the  htigation 
beyond  the  costs  which  the  defeated  party  was  adjudged  to 
pay  were  chargeable  to  the  fund  or  property  in  the  defend- 
ants' hands,  and  not  to  the  share  of  the  person  who  instituted 
the  unsuccessful  suit.  If  a  stockholder  brings  an  action 
against  the  corporation  and  fails,  the  payment  by  him  of  the 
judgment  for  costs  puts  him  in  the  same  relations  to  it  that  he 
had  occupied  before.  The  directors  could  not  resist  his  appli- 
cation to  transfer  his  stock  by  setting  up  a  claim  that  the  cor- 
poration, by  reason  of  the  suit,  was  obliged  to  pay  out  large 
sums  for  counsel  fees  and  expenses  in  the  litigation  which 
were  not  covered  by  the  taxable  costs. 

Nor  do  we  think  that  it  is  necessary  in  this  case  to  deter- 
mine the  nature  or  character  of  the  trust.  It  may  or  may  not 
be  a  technical  statutory  trust,  but  that  question  does  not  con- 
cern the  defendants  in  the  discharge  of  the  obligations  and 
duties  which  they  owe  to  the  certificate  holders.  It  is  not 
material  to  inquire  where  the  legal  title  to  the  property  is, 
whether  in  the  trustees  or  the  bondholders.  The  defendants 
are  in  possession  of  the  property  and  in  receipt  of  the  rents 
and  profits  concededly  for  the  benefit  of  the  parties  holding 
the  certificates.  They  occupy  towards  them  fiduciary  rela- 
tions.    One  of  the  obHgations  which   they  have  voluntarily 
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assumed  is  that  they  will  do  certain  things  to  facilitate  the 
transfer  from  one  to  another  of  the  certificates  which  they 
issned  in  order  to  show  what  interest  the  holders  had  respec- 
tively in  the  property  and  in  order  to  enable  themselves  to 
properly  perform  the  duty  of  management  and  care  which 
includes  the  distribution  and  payment  to  the  parties  in  inter- 
est of  the  rents  and  profits  in  the  form  of  dividends.  This 
duty  and  obligation  the  defendants  do  not  deny.  They  admit 
in  the  broadest  terms  that  they  hold  the  property  and  are 
administering  it  for  the  benefit  of  such  bondholders  as  signed 
the  agreement  and  to  whom  the  original  certificates  were 
issued,  or  their  assignees.  This  was  the  view  taken  of  the  case 
by  the  court  below. 

So  that,  whatever  view  may  be  taken  in  regard  to  the  pre- 
cise legal  relations  that  the  defendants  bear  to  the  purchased 
property  now  held  by  them,  it  cannot  be  denied  that  by  their 
written  agreement  and  the  practical  construction  given  to  it 
by  their  own  acts,  and  the  course  of  business  adopted  by  them 
in  the  performance  of  the  duties  which  they  assumed,  they 
were  under  an  equitable  duty  and  obligation  to  furnish  to  the 
beneficiaries  the  certificate  containing  the  evidence  of  their 
right.  The  trustees  in  the  care  and  management  of  the  prop- 
erty had  for  many  years  regularly  paid  to  the  original  holders 
of  the  bonds,  or  their  assignees,  dividends  from  the  net  rents 
and  profits,  and  thus  their  several  interests  had  become 
the  subject  of  purchase  and  sale  in  the  market,  and  the 
duties  of  the  defendants,  from  the  course  of  business  that 
had  been  established  under  the  written  instruments,  could 
not  well  be  performed,  in  the  sense  that  they  were 
understood  by  all  the  parties,  without  instituting  methods  for 
the  transfer  of  these  interests  on  the  defendants'  books  and  to 
such  parties  as  became  the  owners  of  the  shares  from  time  to 
time.  This  manner  of  transacting  the  business,  if  not  fairly 
to  be  implied  from  the  agreement,  was  adopted  inmiediately 
after  the  defendants  entered  into  the  possession  and  manage- 
ment of  the  property,  and  adhered  to  for  many  years,  so  that 
now  it  can  fairly  be  said  to  be  a  duty  imposed  upon  the 
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•defendants  under  the  written  instruments.  In  short,  the  rela- 
tions, duties  and  obligations  existing  between  the  trustees  and 
beneficiaries  at  the  time  of  the  commencement  of  this  action 
were  analogous  to  those  that  exist  between  the  stockholders  of 
a  corporation  and  its  directors  and  officers.  The  learned  trial 
judge  in  his  disposition  of  the  case  felt  constrained  to  follow 
the  General  Term  on  a  former  appeal  {Cassagne  v.  Marvhi, 
16  X.  Y.  St.  Repr.  327),  but  at  the  same  time  he  recognized 
the  fact  that  the  plaintiff  in  November,  1883,  became  the 
owner  in  good  faith,  and  for  a  valuable  consideration,  of  the 
share  of  Mrs.  Roche,  and  that  she  purchased  it  in  reliance 
not  only  upon  the  established  course  of  business  adopted  by 
the  defendants  themselves,  but  also  upon  what  was  under- 
stood as  a  promise  on  the  part  of  one  of  the  trustees  to  make 
the  transfer  in  the  manner  required.  Finally,  the  learned 
counsel  for  the  defendants  insists  that  the  complaint  in  this 
action  is  so  framed  as  to  give  the  action  the  form  of  one 
against  trustees  of  an  express  trust  to  enforce  the  specific  per- 
formance of  a  duty  enjoined  upon  them  as  such,  and  the  trust 
being  void  under  the  statute  the  action  must  fail.  This 
result,  we  think,  does  not  follow  from  the  premises  assumed. 
Whether  the  legal  title  is  now  in  the  trustees  or  the  holders 
of  the  certificates  the  defendants  owe  certain  duties  of  a 
fiduciary  nature  to  them  which  a  court  of  equity  may  properly 
enforce.  It  may  be  true  that  the  plaintiff  brought  this  action 
upon  the  theory  that  the  trust  was  valid,  but  all  the  facts  are 
alleged  and  found,  and  if  they  entitle  the  plaintiff  to  any 
relief  the  fact  that  she  proceeded  upon  some  erroneous  legal 
theory  applied  to  the  facts  will  not  defeat  her  right  to  such 
relief  as  the  facts  may  warrant,  if  it  is  consistent  with  the 
complaint  and  embraced  within  the  issue.  (Code,  §  1207.) 
The  defendants  do  not  deny  or  repudiate  any  of  their  obliga- 
tions as  expressed  in  the  writings  or  created  by  the  course  of 
business.  Tliey  simply  claim  that  this  particular  certificate 
holder,  on  account  of  what  had  occurred  before  she  purchased 
it  and  subsequently,  is  not  entitled  to  have  the  transfer  made 
upon  the  books  or  to  a  new  certificate. 
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As  we  think  that  this  position  is  untenable  for  the  reasons 
stated,  the  judgment  must  be  reversed  and  a  new  trial  granted, 
costs  to  abide  the  event. 

All  concur,  except  Andbews,  Ch.  J.,  not  sitting,  and  Finch, 
J.,  not  voting. 

Judgment  reversed. 


Heney  J.  Negus,  Respondent,  v.  Louis  W.  Becker  et  al.,     I  143    803 
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A  party  wall  is  for  the  mutual  convenience  and  benefit  of  the  adjoining  e  75  AD^822l 
property  owners,  and  the  only  restriction  upon  its  use  by  either  is  that 
such  use  shall  not  be  detrimental  to  the  other. 

Plaintiff  and  K.,  being  the  owners  of  adjoining  premises,  entered  into  a 
contract  by  which  the  former  agreed  to  erect  upon  their  boundary  line 
a  brick  wall  with  stone  foundation,  "of  suitable  size  and  dimen- 
sions to  support  a  three-story  brick  building,"  K.  to  pay  half  the  cost, 
and  thereafter  the  wall  to  be  owned  jointly  by  the  parties  as  a  party 
wall.  Plaintiff  erected  a  two-story  building  and  built  the  party  wall  of 
corresponding  height.  K.  paid  as  required  by  the  contract.  K.  con- 
veyed his  lot  and  interest  in  the  wall  to  defendants,  who  entered  into  a 
contract  with  R.  by  which  the  latter  agreed  to  erect  a  three-story  brick 
building  on  their  lot,  R.  to  make  use  of  the  party  wall  and  to  carry  it 
up  another  story.  During  the  process  of  construction  that  part  of  the 
wall  which  was  being  carried  up  fell  over  on  the  roof  of  plaintiff's 
building.  In  an  action  to  recover  the  damages  no  negligence  was 
charged  to  defendants  or  the  contractor  R. ;  the  latter  was  not  made  a 
party,  and  there  was  no  evidence  that  the  falling  of  the  wall  was  due 
to  any  negligence  in  construction,  or  that  it  was  not  in  all  respects 
proper  for  the  purpose.  The  court  directed  a  verdict  for  plaintiff 
HMf  error;  that  defendants  had  the  legal  right  to  increase  the  height  of 
the  wall  to  three  stories,  as  contemplated  by  plaintiff's  contract;  and 
having  provided  for  the  work  in  a  proper,  lawful  and  usual  way,  and 
not  having  been  shown  guilty  of  any  act  contributing  to  the  injury, 
were  not  liable. 

It  BeetMf  that  if  the  fall  of  the  wall  was  caused  by  some  negligence  in  its 
construction,  the  party  liable  therefor  was  R.,  not  defendants. 

Bivok$  V.  Curtis  (50  N.  Y.  689);  and  8ehile  v.  Brokhahus  (80  id.  614), 
distinjguished. 

(Argued  June  22,  1894;  decided  October  9,  1894) 

Appeal  from  judgment  of    the   General    Term  of   the 
Supreme  Court  in  the  fifth  judicial  department,  entered  upon 


304  Negus  v,  Becker  et  aL  [Oct., 

Statement  of  case.  [Vol.  143. 

an  order  made  March  28,  1893,  which  aflSrmed  a  judgment  in 
favor  of  plaintiff  entered  upon  a  verdict  directed  by  the  court. 

This  action  was  brought  by  the  plaintiff  to  recover  damages 
of  the  defendants,  for  the  injury  occasioned  to  him  by  the 
falling  of  a  brick  wall,  which  was  being  erected,  or  carried 
up,  upon  a  party  wall  between  their  premises.  The  plaintiff 
and  one  Krieger,  being  owners  of  adjoining  lots  of  land,  made 
a  contract ;  by  which  the  former  agreed  to  erect  upon  their 
boundary  line  a  brick  party  wall  with  stone  foundation,  "  of 
suitable  size  and  dimensions  to  support  a  three-story  brick 
building."  When  completed,  Krieger  was  to  pay  to  plaintiff 
one-half  of  the  cost  of  the  wall  and  thereafter  the  said  wall 
was  to  be  owned  jointly  by  the  parties  as  a  party  wall.  The 
plaintiff  erected  a  two-story  building,  and  built  the  party  wall 
of  corresponding  height.  Krieger  made  payment  as  required 
by  the  contract.  Afterwards,  Krieger  conveyed  his  lot  and 
his  interest  in  the  wall  to  these  defendants ;  who  made  a  writ- 
ten contract  with  one  Robinson  to  erect  a  brick  building  upon 
their  lot,  of  three  stories  in  height. 

Under  this  contract,  Robinson  was  to  make  use  of  the  party 
wall  and,  to  meet  the  requirements  of  the  new  building,  was 
to  lengthen  it,  so  as  to  cover  a  portion  of  the  rear  end  of  the 
boundary  line,  which  plaintiff  had  failed  to  build  upon,  and 
was,  also,  to  carry  it  up  to  a  further  height ;  for  the  accom- 
modation of  the  third  story.  During  the  process  of  its  con- 
struction, that  part  of  the  wall  which  was  being  carried  up 
fell  over  upon  the  roof  of  plaintiff's  building;  causing  the 
damage  complained  of.  The  complaint  alleged  that  tiie 
defendants,  in  extending  the  party  wall  in  the  rear  and  in 
carrying  it  up  another  story,  acted  "  without  the  knowledge 
or  consent  of  the  plaintiff."  It  charged  no  negligence  to 
defendants,  or  to  the  contractor,  and  the  latter  was  not  made 
a  party  to  the  action.  The  demand  was  for  a  judgment  in 
the  amount  of  the  damage  sustained  by  reason  of  the  falling 
of  the  wall. 

Upon  the  trial  there  was  no  dispute  about  the  facts.  The 
defendants  were  not  connected  with  the  work  of  building. 
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other  than  through  the  contract  with  Robinson,  and  there  was 
no  evidence  that  the  falling  of  the  wall  was  due  to  negligence 
in  construction,  or  that  it  was  not  a  wall  suitably  built,  and  in 
all  respects  proper  for  the  purpose.  The  trial  judge  denied 
defendants'  motion  for  a  dismissal  of  the  complaint  and 
granted  the  plaintiff's  motion  for  the  direction  of  a  verdict  for 
the  amount  of  the  damages  proved.  To  these  rulings  defend- 
ants excepted  and,  subsequently,  appealed  to  the  General 
Term;  where  tlie  judgment  recovered  by  the  plaintiff  was 
affirmed.  The  defendants  then  appealed  to  this  court  and  the 
only  question  argued  in  their  behalf  relates  to  the  correctness 
of  the  rulings  referred  to. 

WiUiam  H,  Henderson  for  appellants.  The  court  erred  in 
directing  a  verdict  for  the  plaintiff.  The  plaintiff  should  have 
been  non-suited.  If  there  was  any  negligence,  it  was  the 
negligence  of  Robinson,  the  contractor,  and  not  the  negligence 
of  defendants.  {Engel  v.  E,  Club,  137  N".  Y.  100 ;  King  v. 
N,  Y.  a  <&  IL  R.  R,  R,  Co,,  &^  id.  181;  Ilexamer  v. 
Webb,  101  id.  377  ;  Blake  v.  Ferris,  5  id.  48,  58.)  The  wall 
which  the  plaintiff  calls  in  his  complaint  and  in  his  evidence 
his  north  wall,  or  the  north  wall  of  his  building,  was  quite  as 
much  the  defendants'  wall  as  the  plaintiff's.  It  was  built  at 
the  joint  expense  of  the  adjacent  lot  owners.  It  was  built  for 
a  party  wall,  and  the  defendants  had  the  same  right  to  build 
it  higher  in  the  construction  of  the  building  on  their  lot  of 
which  this  party  wall  was  to  be  a  part,  that  they  would  have 
had  if  the  wall  had  stood  wholly  upon  their  lot.  {Brooks  v. 
Curtis,  50  N.  Y.  639.)  An  injury  arising  from  inevitable 
accident  is  but  the  misfortune  of  the  sufferer,  and  lays  no 
foundation  for  legal  responsibility.  {Harvey  v.  Dunlop, 
Hill  &  Den.  194;  Booth  v.  R,,  TF.  &  0.  T.  R.  R.  Co.,  140 
N.  Y.  267;  Engel  v.  E.  Club,  137  id.  100.)  If  the  fall- 
ing of  the  wall  complained  of  was  by  the  act  of  God  —  an 
inevitable  accident — then  no  foundation  exists  for  legal 
responsibility  to  the  plaintiff  by  any  one  whatever.  {Harvey 
v.  Dunlop,  Hill  &  Den.  193,  194  ;  Center  v.  Finney,  17  Bark 
SioKELS— Vol  XCVIII.        39 
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94 ;  BuUock  v.  Bahcock,  3  Wend.  391 ;  Booth  v.  R.,  W.  d: 
0.  T,  li.  B.  Co.,  140  K  Y.  267;  Ikffd  v.  K  Club,  137  id. 
100.)  The  defendants  did  nothing  other  than  what  was  lawful 
and  proper  for  them  to  do.  There  was  no  negligence  on  their 
part  in  entering  into  the  contract  with  Robinson.  A  person 
in  doing  that  which  he  has  the  legal  right  to  do  incurs  no 
liability  to  any  one  except  for  negligence.  {Bellinger  v.  Jf. 
Y.  a  B.  B,  Co.,  23  N.  Y.  42;  Beed  v.  State,  108  id.  407; 
Blake  v.  Ferris,  5  id.  48,  58 ;  Smith  v.  Wagner,  15  Wkly. 
Dig.  284 ;  Brooks  v.  Curtis,  50  N.  Y.  639 ;  Schile  v.  Broh- 
hahus,  80  id.  614.) 

Hudson  Ansley  for  respondent.  The  action  was  properly 
brought  against  the  defendants.  {Booth  v.  B.,  W.  (&  0.  B. 
B.  Co.,  17  N.  Y.  Supp.  336.)  A  party  wall  when  built  and 
standing  becomes  the  joint  property  of  the  owners,  and  when 
once  destroyed,  the  easement  or  right  is  gone,  and  there  is  no 
easement  or  right  in  the  wall  until  built,  and  all  land  not  used 
by  the  party  wall  reverts  to  the  owner.  {Heart  v.  Kruger^ 
121  N.  Y.  386.)  Either  proprietor  of  a  party  wall  may  increase 
the  heiglit  provided  such  increase  can  be  made  without  detri- 
ment to  the  strength  of  the  wall,  or  to  the  property  of  adjacent 
owners.  But  he  does  it  at  his  peril.  {Brooks  v.  Curtis,  50  N. 
Y.  639 ;  Musgrave  v.  Shepard,  23  Ilun,  669 ;  McAdam  on 
Landl.  &  Ten.  [2d  ed.]  166.)  Where  one  proprietor  of  a 
party  wall  tears  it  down,  he  is  a  trespasser,  and  liable  for  all 
damage.     {Schile  v.  Brokhahus,  80  X.  Y.  614.) 

Gray,  J.  The  direction  of  a  verdict  for  the  plaintiff  pro- 
ceeded upon  the  theory  that,  in  undertaking  to  have  the  party 
wall  carried  up,  in  order  to  provide  for  the  third  story  of  their 
building,  the  defendants  assumed  an  unqualified  liability  to  the 
plaintiff  for  any  occurrence  in  the  course  of  construction, 
resulting  in  injury  to  him.  There  is  no  charge  in  the  com- 
plaint, and  there  was  no  evidence  to  show,  that  the  erection  of 
this  wall  was  something  intrinsically  dangerous,  and,  therefore, 
a  matter  which  imposed  upon  the  defendants  a  responsibility, 
in  case  of  resulting  damage  to  their  neighbor,  from  which  they 
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could  not  escape  by  any  plea.  The  gravamen  of  the  complaint 
seems  to  be  in  the  proposition  that,  because  the  defendants 
extended  the  party  wall  to  the  full  depth  of  tlie  boundary  line 
and  carried  it  higher  np,  without  the  plaintiffs  knowledge  or 
consent,  they  did  so  at  their  peril  and  became  absolutely  liable, 
or  insurers,  for  all  possible  injurious  results.  In  the  opinion 
of  the  General  Term,  upon  the  authority  of  Brooke  v.  Curtia 
(50  N.  Y.  639)  and  of  Schile  v.  Brohhahus  (80  id.  619),  it  was 
held  that  it  was  unnecessary  for  the  claim  in  the  complaint  to 
be  based  upon  negligence ;  that,  while  the  defendants  had  the 
right  to  use  the  wall  as  they  did,  they  "  insured  the  safety  of 
the  operation."  "  The  party  making  the  change,"  it  was  said, 
*'  is  absolutely  responsible  for  any  damage  which  it  occasions." 
We  cannot  agree  with  the  court  below  in  their  view  of  the 
question,  or  that  it  is  controlled  by  the  authorities  cited.  Schile 
V.  Brokhahus  was  an  action  for  trespass,  in  tearing  down  a 
portion  of  a  partition  wall,  and  it  was  tried  upon  the  theory, 
as  Chief  Judge  Church  stated,  "  that  the  defendant,  in  disre- 
gard of  the  plaintiffs  rights,  commenced  to  tear  down  the  old 
wall,  claiming  that  it  stood  entirely  upon  his  own  land,  and 
intending  to  erect  a  new  wall  for  himself,  without  giving  the 
plaintiffs  property  any  benefit  from  it  as  a  party  wall,  and 
that  this  was  a  trespass  which  caused  the  injury  complained 
of."  It  was  upon  that  theory  that  the  jury  found  for  the 
plaintiff  and  that  the  judgment  was  affirmed.  Brooks  v.  Curtis 
was  an  action  to  compel  the  defendants  to  remove  certain 
alleged  encroachments,  which  consisted  in  making  additions  to 
the  party  wall.  The  plaintiff  was  held  not  to  be  entitled  to 
relief,  so  far  as  the  carrying  up  of  the  wall  was  concerned ; 
but  because,  as  the  roof  of  the  new  building  was  constructed, 
it  caused  water,  snow  and  ice  to  fall  upon  the  plaintiff's  build- 
ing, the  defendants  were  held  to  have  been  properly,  restrained 
from  maintaining  it  in  that  (*ondition.  Judge  Rapallo  made 
the  following  observation  :  "  We  think  that  the  right  of  either 
of  the  adjacent  owners  to  increase  the  height  of  a  party  wall, 
when  it  can  be  done  without  injury  to  the  adjoining  building, 
and  the  wall  is  clearly  of  sufficient  strength  to  safely  bear  the 
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addition,  is  necessarily  included  in  the  easement.  The  party 
making  the  addition  does  it  at  his  peril ;  and  if  injury  results  he 
is  liable  for  all  damages.  He  must  insure  the  safety  of  tlie 
operation.  But  when  safe  it  should  be  allowed.  The  wall  is 
devoted  to  the  purpose  of  being  used  for  the  common  benefit 
of  both  tenants." 

Tlie  argument  is  that  this  language  formulated  the  rule  of 
liability  for  this  case.  The  respondent;  in  his  brief,  says: 
"  Under  the  principle  there  enunciated,  the  appellants  had  a 
legal  right  to  increase  the  height  of  the  wall ;  but  this  was  a 
conditional  and  not  an  absolute  right.  The  condition  is  that 
he  insures  the  safety  of  the  operation."  We  think  the  opinion 
in  Brooke  v.  Curtis  has  been  quite  misapprehended,  in  deduc- 
ing from  it  any  such  rule  of  absolute  liability,  and  that  the 
language  quoted,  which  is  relied  upon  as  furnishing  the  rule, 
should  receive  no  such  reading.  In  connection  with  the  facts, 
it  was  appropriate.  The  "  safety  "  there  alluded  to,  which  the 
building  party  insures,  has  reference  to  the  strength  of  tlie 
wall  to  support  the  addition  ;  or  to  the  manner  of  its  construc- 
tion, as  furnishing  thereafter  a  possible  source  of  danger,  or 
of  nuisance  to  the  adjoining  owner.  It  did  not  mean  safety 
against  uncontrollable  accidents,  or  the  results  of  some  third 
party's  negligence.  This  is  clear  from  the  reading  of  the  bal- 
ance of  the  opinion,  as  well  as  from  a  fair  consideration  of  the 
question. 

A  party  wall  is  for  the  mutual  convenience  and  benefit  of 
adjoining  property  owners  and  the  only  restriction  upon  its 
use  by  either  is  that  that  use  shall  not  be  detrimental  to  the 
other.  In  this  case  the  wall  was  the  joint  property  of  the 
parties.  It  was,  built  for  the  purposes  of  a  building  of  three 
stories  in  height,  and  if  the  plaintiff  did  not  avail  himself  of 
his  right  to  erect  a  building  of  such  a  size,  that  fact  was  no 
obstacle  to  the  defendants  building  it  up,  as  it  had  been 
intended  and  agreed  upon ;  in  order  that  it  might  furnish  a 
wall  for  their  own  three-story  building.  They  were  within  the 
exercise  of  their  legal  right  in  what  they  did,  and  it  is  impossi- 
ble to  see  that  they  assumed  any  risk  in  building  a  wall  of  the 
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height  originally  contemplated ;  so  long  as  they  contracted  for 
one  of  suitable  strength  and  so  adapted  as  to  serve,  when  built, 
the  purposes  of  the  defendants'  new  building,  without  detriment 
to  tlie  enjoyment  by  the  plaintiff  of  his  premises.  The  plain- 
tiff's agreement  bound  him  to  construct  a  party  wall  foundation 
sufficient  for  the  purposes  of  a  three-story  building  and  he  may 
not  complain  if  the  wall  is  carried  up  to  subserve  such  a  pur- 
pose. Had  the  defendants  exceeded  the  height  of  three 
stories,  it  can  then  be  seen  that  they  might  have  become  insur- 
ers of  the  safety  of  the  wall ;  for  they  would  have  been  with- 
out the  protection  of  the  party  wall  agreement  and  they 
would  have  been  undertaking  to  do  a  thing,  which  would  pos- 
sibly, if  not  probably,  be  hazardous,  in  view  of  the  limitations 
as  to  strength  under  which  the  foundation  wall  was  built. 

The  peculiarity  of  this  case  is  that  there  is  no  question  of 
negligence  involved,  and,  for  his  recovery,  the  plaintiff  insists 
upon  the  application  of  the  principle  that  where  one  of  two 
persons  has  sustained  damage,  the  one  that  has  caused  it,  or 
contributed  to  it,  must  make  it  good ;  or  that  where  an  act  is 
done  for  the  benefit  of  one  party,  which  damages  another,  the 
person  •  to  be  benefited  by  the  act  insures  the  safety  of  the 
work  and  becomes  answerable  as  an  insurer.  These  principles 
are  inapplicable  and  the  difficulty  witli  the  position  is  that 
there  is  no  restriction  upon  the  lawful  use  by  a  party  of  his 
property,  if  he  proceeds  with  due  care  in  improving  it.  The 
defendants  had  the  conceded  right  to  carry  up  this  wall,  of 
which  they  were  joint  owners,  for  the  use  of  their  building 
and  they  provided  for  its  erection  in  a  lawful,  proper  and 
usual  way.  If  there  was  negligence  in  the  construction  of  the 
wall  and  its  fall  could  be  attributed,  in  any  wise,  to  some 
negligent  act  of  commission,  or  of  omission,  in  the  process  of 
construction,  it  is  very  clear  that  the  party  hable  for  the 
resulting  damage  would  be  the  contractor.  By  the  contract 
between  him  and  these  defendants,  he  undertook  to  construct 
the  wall.  It  was  not  a  matter  which  the  defendants  were 
competent  to  engage  in  and,  in  contracting  with  Robinson,  they 
placed  themselves  in  a  position,  which  exonerated  them  from 
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any  responsibility  for  a  negligent  performance  of  the  work. 
The  perf onnance  of  the  work  contracted  for  was  neither  danger- 
ous, nor  extraordinary,  in  itself,  and.  hence,  the  rule  would 
apply  that  for  an  injury  resulting  to  anotlier,  by  reason  of  a 
negligent  performance,  the  remedy  would  be  solely  against 
the  contractor.  The  owner  was  innocent  of  any  act  contribut- 
ing to  the  injury.  We  have  lately  discussed  this  doctrine  in 
Engel  v.  Eureka  Club  (137  N.  Y.  100).  But,  as  it  has  been 
already  observed,  no  negligence  is  charged,  and  the  case  was 
left  to  stand  upon  the  sole  proposition  that,  however  innocent 
the  defendants  of  causing  the  occurrence,  and  however  law- 
ful their  undertaking  to  buildp  up  the  party  wall,  they  must, 
nevertheless,  be  responsible  for  what  happened.  This  cannot 
be,  and  is  not,  correct  doctrine.  If  the  fall  of  the  wall  was 
through  some  negligence  in  its  construction,  or  in  securing  it, 
the  liability  was  the  contractor's  and  not  the  property  owners. 
If  there  was  no  such  negligence  and  the  fall  was  occasioned 
through  some  accident  as,  for  instance,  by  the  extraordinary 
force  of  the  storm,  which  is  mentioned,  the  defendants  were 
not  responsible.  If,  in  the  lawful  use  of  one's  property,  injury 
is  occasioned  to  an  adjacent  owner,  which  the  exercise  of  due 
care  could  not  have  prevented,  there  is  no  remedy.  An  illustra- 
tion of  this  rule  is  presented  by  cases  of  the  excavation  of  land, 
which  deprive  adjoining  premises  of  lateral  support ;  {Ldsala 
V.  IlolhrocJc^  4  Paige,  170) ;  or,  more  recently,  by  the  case  of 
Booth  V.  li.  B.  Co.  (140  X.  Y.  267) ;  where  the  damage  was 
caused  by  blasting. 

Here  there  was  damage,  admittedly;  but  there  was  no 
wrong.  As  the  complaint  was  framed  and  as  the  case  was 
tried,  the  fall  of  the  wall  was  not  laid  to  the  fault  of  the 
defendants,  or  of  their  contractor,  and,  upon  such  a  case,  plain- 
tiff should  have  been  non-suited. 

It  is  our  judgment  tliat  the  judgments  below  should  be 
reversed  and  that  a  judgment  should  be  entered  in  favor  of 
the  defendants,  dismissing  the  complaint ;  with  costs  in  all  the 
courts  to  the  appellants. 

All  concur,  except  Andrews,  Ch.  J.,  not  sitting. 

Judgment  accordingly. 
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Fred  C.  Eddy^  as  Receiver,  etc.,  v.  London  Assurance  Cor-      1143  ^ 
poRATioN,  Appellant,  and  Giles  Everson,  Eespondent. 

The  corporation  defendant  issued  to  plaintiff  a  policy  of  fire  insurance  on 
certain  property.  Defendant  E.  held  mortgages  on  the  property  and 
was  insured  as  mortgagee  in  the  same  policy,  as  his  mortgage  interest 
might^  appear.  The  policy  contained  provisions  declaring  it  void  in  case 
the  insured,  without  the  consent  of  the  company,  procured  other  insur- 
ance or  in  case  he  permitted  foreclosure  proceedings  to  be  commenced. 
In  case  of  other  insurance  it  was  provided  that  the  company  should  be 
liable  for  no  greater  proportion  of  the  loss  than  the  amount  insured  by 
the  policy  bore  to  the  whole  amount  of  insurance.  The  policy  con- 
tained a  "mortgage  clause"  to  the  effect  tliat  the  insurance  of  E.'s 
interest  should  not  be  invalidated  by  any  act  or  neglect  of  the  mortgagor 
or  owner  of  the  property  or  by  any  foreclosure  or  other  proceedings  or 
notice  of  sale  relating  to  the  property;  but  that  in  case  the  company 
shall  pay  the  mortgagee  any  loss,  and  shall  claim  that  as  to  the  mort- 
gagor or  owner  no  liability  therefor  existed,  it,  to  the  extent  of  such  pay- 
ment, should  be  subrogated  to  the  rights  of  the  mortgagee,  or  at  its 
option  may  pay  the  mortgage  debt  and  receive  an  assignment;  no  subro- 
gation, however,  to  impair  the  right  »of  the  mortgagee  to  receive  the 
full  amount  of  his  claim.  During  the  term  of  the  policy  E.  commenced 
an  action  to  foreclose  his  mortgages,  pending  which  a  fire  occurred. 
Judgment  of  foreclosure  and  sale  was  rendered,  under  which  the  prop- 
erty was  sold,  leaving  a  deficiency  to  more  than  the  amount  of  the  insur- 
ance. In  an  action  upon  the  policy  the  insurance  company  claimed 
that  E.  having  by  his  foreclosure  and  sale  put  it  out  of  his  power  to 
subrogate  could  not  recover,  ffeld,  untenable;  that  while  the  com- 
mencement of  the  foreclosure  suit  terminated  plaintiff's  interest  under 
the  policy,  the  insurance  of  E.*s  interest  was  separate  and  distinct,  and  he 
took  the  same  benefit  as  if  he  had  received  a  separate  policy,  free  from  the 
conditions  imposed  upon  the  plaintiff;  tliat  E.,  therefore,  violated  no  con- 
tract when  he  commenced  the  foreclosure,  nor  was  he  bound  to  stay  the 
proceedings  when  the  fire  occurred,  accept  payment  of  the  amount 
of  insurance,  and  then  assign  to  the  extent  of  such  payment  his  rights  in 
the  mortgages;  but  that  as  the  subrogation  agreement  was  upon  condi- 
tion that  subrogation  should  not  impair  the  mortgagee's  right  to  recover 
the  full  amount  of  his  claims  secured  by  the  mortgages,  unless  full 
payment  was  made,  he  had  the  right  to  proceed  with  the  foreclosure  and 
sell  the  premises. 

Plaintiff,  without  consent  of  the  insurers,  obtained  other  insurance  upon 
the  property;  this  was  done  without  the  consent  of  E.,  and  his  interest 
was  not  insured.     It  was  claimed  by  the  company  that  in  arriving  at 
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the  proportion  of  the  loss  to  be  paid  to  £.  such  other  insurance  should  be 
reckoned  as  part  of  the  insurance  on  the  property.     Held,    untenable. 

In  other  policies  the  mortgagee  clause  contained  the  provision  that  the 
insurers  would  be  liable  only  in  proportion  to  the  whole  amount  of 
insurance  on  the  property  issued  to  or  held  b}'  any  party  having  an 
insurable  interest  in  the  property  as  owner,  mortgagee  or  otherwise. 
Heldf  that  the  meaning  of  this  provision,  taking  into  consideration  the 
other  provision  that  the  insurance  of  the  mortgagee  should  not  be  invali- 
dated by  any  act  or  neglect  of  the  owner,  was  that  the  insurance  which 
should  diminish  or  impair  the  right  of  the  mortgagee  to  recover  for  his 
loss  must  be  one  issued  upon  his  interest  or  to  which  he  had  consented, 
and  so,  his  insurance  could  not  be  diminished  by  insurance  without  his 
assent  or  knowledge  which  did  not  include  his  interest. 

When  a  contract  contains  provisions  somewhat  inconsistent,  that  con- 
struction will  be  adopted  which,  while  giving  some  effect  to  all,  will 
plainly  tend  to  c&rry  out  the  clear  purpose  of  the  agreement. 

(Argued  June  22.  1894;  decided  October  9,  1894.) 

Appeal  from  judgment  of  tlie  General  Term  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
upon  an  order  made  September  13,  1892,  which  affirmed  a 
judgment  in  favor  of  the  defendant  Giles  Everson,  entered 
upon  the  report  of  a  referee. 

This  was  an  action  upon  a  policy  issued  by  defendant 
December  17, 1887,  which  insured  the  building,  elevator,  etc., 
of  the  Syracuse  Screw  Company  against  loss  and  damage  by 
fire  for  one  year.  The  policy  contained,  amongst  other  pro- 
visions, the  following :  "  This  entire  policy,  unless  otherwise 
provided  by  agreement  indorsed  hereon  or  added  hereto,  shall 
be  void  if  the  insured  now  has  or  shall  hereafter  make  or  pro- 
cure any  other  conti'act  of  insurance,  whether  valid  or  not, 
on  property  covered  in  whole  or  in  part  by  this  policy  *  *  * 
or  if,  with  the  knowledge  of  the  insured,  foreclosure  proceed- 
ings be  commenced  or  notice  given  of  sale  of  any  property 
covered  by  this  policy  by  virtue  of  any  mortgage  or  trust 
deed ;  or  if  any  change,  other  than  by  the  death  of  an  insured, 
take  place  in  the  interest,  title  or  possession  of  the  subject  of 
insurance  (except  change  of  occupants  without  increase  of 
Jiazard),  whether  by  legal  process  or  judgment  or  by  volun- 
tary act  of  the  insured,  or  otherwise." 
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"  This  company  shall  not  be  liable  under  this  policy  for  a 
greater  proportion  of  any  loss  on  the  described  property,  or 
for  loss  by  and  expense  of  removal  from  premises  endangered 
by  fire,  than  the  amount  hereby  insured  shall  bear  to  the 
whole  insurance,  whether  valid  or  not,  by  solvent  or  insolvent 
insurers,  covering  such  property,  and  the  extent  of  the  applica- 
tion of  the  insurance  under  this  policy,  or  of  the  contribution 
to  be  made  by  this  company  in  case  of  loss,  may  be  provided 
for  by  agreement  or  condition  written  hereon  or  attached  or 
appended  hereto." 

Attached  to  the  policy  was  what  is  known  as  the  New  York 
standard  mortgagee  clause,  containing,  among  other  provisions, 
the  following : 

"  Loss  or  damage,  if  any,  under  this  policy,  shall  be  payable 
to  Giles  Everson,  as  first  mortgagee  [or  trustee],  as  interest 
may  appear,  and  this  insurance,  as  to  the  interest  of  the  mort- 
gagee [or  trustee]  only  therein,  shall  not  be  invalidated  by  any 
act  or  neglect  of  the  mortgagor  or  owner  of  the  within- 
described  property,  nor  by  any  foreclosure  or  other  proceed- 
ings or  notice  of  sale  relating  to  the  property,  nor  by  any 
change  in  the  title  or  ownership  of  the  property,  nor  by  the 
occupation  of  the  premises  for  purposes  more  hazardous  than 
are  permitted  by  this  policy  ;  provided,  that  in  case  the  mort- 
gagor or  owner  shall  neglect  to  pay  any  premium  due  under 
this  policy,  the  mortgagee  [or  trustee]  shall,  on  demand,  pay 
the  same." 

"  Whenever  this  company  shall  pay  the  mortgagee  [or  trus- 
tee] any  sum  for  loss  or  damage  under  this  policy,  and  shall 
claim  that,  as  to  the  mortgagor  or  owner,  no  liability  therefor 
existed,  this  company  shall,  to  the  extent  of  such  payment,  be 
thereupon  legally  subrogated  to  all  the  rights  of  the  party  to 
whom  such  payment  shall  be  made,  under  all  securities  held 
as  collateral  to  the  mortgage  debt,  or  may,  at  its  option,  pay  to 
the  mortgagee  [or  trustee]  the  whole  principal  due  to  or  to 
grow  due  on  the  mortgage,  with  interest,  and  shall  thereupon 
receive  a  full  assignment  and  transfer  of  the  mortgage  and  of 
all  such  other  securities  ;  but  no  subrogation  shall  impair  the 
SiCKELS— Vol.  XCVIII.        40 
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right  of  the  mortgagee  [or  trustee]  to  recover  the  full  amount 
of  his  claim." 

Tlie  further  facts,  so  far  as  material,  are  stated  in  the 
opinion. 

A .  ff.  Sawyer  for  appellant.  The  five  policies  issued  upon  the 
Pearl  street  property  became  forfeited,  and  void  as  to  the  plain- 
tiff,  prior  to  the  fire,  by  reason  of  the  procuring  of  the  $2,750 
additional  insurance  upon  said  property,  without  notice  to  or 
consent  of  the  companies  issuing  said  policies.  {Alien  v* 
G,  A.  Ins.  Co.,  123  N.  Y.  6 ;  Landera  v.  W.  Ins.  Co.,  86  id. 
414 ;  Landers  v.  Cooper,  115  id.  279 ;  Bigler  v.  N.  Y.  C.  Ins. 
Co.,  22  id.  402 ;  Gilbert  v.  P.  Ins.  Co.,  36  Barb.  372.)  All 
the  policies  issued  by  the  defendant  companies  became  forfeited 
and  void  prior  to  the  fire  by  reason  of  the  commencement, 
and  the  pendency,  at  the  time  of  the  fire,  of  proceedings  for 
the  foreclosure  of  the  mortgages  held  by  the  defendant  Ever- 
son  upon  the  property  covered  by  said  policies.  {Titus  v.  G. 
F.  Ins.  Co.,  81  N.  Y.  411,  417;  Armstrongs.  A.  Ins.  Co.y 
130  id.  560  ;  Short  v.  //.  Ins.  Co.,  90  id.  16.)  Tha  defendant 
insurance  companies,  upon  payment  to  the  defendant  Everson 
of  the  amount  due  under  their  policies  of  insurance,  were 
entitled  to  be  subrogated,  to  tlie  extent  of  such  payment,  to 
all  the  rights  of  Everson,  as  mortgagee,  under  all  securities 
held  by  him  as  collateral  to  tlie  mortgage  debt,  as  such  securi-' 
ties  existed  on  the  day  when  the  loss  occurred.  {S.  F.  cfe  M, 
Ins.  Co.  V.  AUen,  43  N.  Y.  389 ;  U.  C.  S.  Inst  v.  Leake,  73 
id.  161 ;  Foster  v.  Van  Reed,  70  id.  19 ;  E.  F.  Ins.  Co.  v.  R. 
Ins.  Co.,  55  id.  343,  359 ;  Kip  v.  Jf.  F.  Ins.  Co.,  4  Edw.  Ch. 
86 ;  C  F.  Lis.  Co.  v.  E.  R.  R.  Co.,  73  N.  Y.  399 ;  Dick  v. 
F.  F.  Ins.  Co.,  81  Mo.  103.)  The  agreement  on  the  part  of 
the  insurance  company  to  pay  in  case  of  loss  is  concurrent 
with  the  agreement  upon  the  part  of  the  mortgagee  to  subro- 
gate the  Company,  on  such  payment,  to  the  extent  thereof,  to 
all  his  rights  under  securities  held  by  him  for  the  payment  of 
the  mortgage  debt,  and  the  defendant  Everson,  the  mortgagee, 
having  by  foreclosure  of  the  mortgages  and  the  sale  of  the 
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property  subsequent  to  the  lire,  put  it  out  of  his  power  to  sub- 
rogate the  insurance  companies  to  the  rights  which  he  had 
under  such  securities  at  the  time  of  the  fire,  he  cannot  recover 
in  this  action  against  the  defendants,  the  insurance  companies. 
{Lett  V.  G.  F,  Im,  Co.,  52  Hun,  570 ;  125  N.  Y.  82 ;  Payer- 
weather  v.  P.  Ins,  Co,,  118  id.  324;  DUling  v.  Draemel,  16 
Daly,  104 ;  N.  L  F.  Ins.  Co.  v.  F  T.  cfe  T.  Co.,  123  Penn.  St. 
576.)  The  contract  of  insurance  being  one  of  indemnity 
merely  where  the  interest  of  a  mortgagee  is  specially  insured 
as  such,  the  insured  would,  on  payment  of  the  loss  to  the 
mortgagee,  be  entitled  by  law,  irrespective  of  any  agreement, 
to  be  subrogated  to  that  extent  to  all  securities  held  by  the 
mortgagee  for  the  payment  of  the  debt.  {Iiis.  Co.  v.  Wood- 
ruff, 26  N.  J.  L.  541;  A.  F.  his.  Co.  v.  TyUr,  16  Wend. 
397.)  The  court  below  erred  in  holding  that  the  other  insur- 
ance upon  the  property  held  by  the  receiver  of  the  Syracuse 
Screw  Company,  but  not  made  payable  to  the  mortgagee, 
should  not  contribute  to  the  payment  of  the  loss.  {S.  F.  cfe 
M.  Ins.  Co.  v.  Allen,  43  N.  Y.  394.) 

Watson  M.  Rogers  for  respondent.  The  mortgagee  clause 
provides  for  the  payment  of  the  loss  to  Everson  as  his  interest 
may  appear ;  "  and  this  insurance  as  to  the  interest  of  the 
mortgagee  (or  trustee),  only,  thereon  shall  not  be  invalidated 
by  any  act  or  neglect  of  the  mortgagor  or  owner  of  the  within- 
described  property."  This  furnishes  a  complete  answer  by  him 
to  the  defense.  (122  Mass.  165.)  The  claim  that  Everson 
should  share  with  the  Eddy  policies  is  untenable.  {Adams  v. 
G.  Ins.  Co.,  9  Hun,  445-448 ;  Crow  v.  G.  Ins.  Co.,  66  id. 
54;  T^t^cs  v.  G.  F  Ins.  Co.,  81  X.  Y.  410 ;  L.  M.  Co.  v.  /SI 
F.  Ins.  Co.,  88  id.  491.)  The  mortgagee  clause  constitutes  an 
independent  contract  between  tlie  insurance  company  and  the 
mortgagee,  and  enables  him  to  recover,  notwithstanding  a  vio- 
lation of  the  conditions  of  the  policy  by  the  owner.  {Ilastiyigs 
V.  W.  F.  Ins.  Co.,  73  X.  Y.  141 ;  Eddy  v.  L.  A.  Co.,  65 
Hun,  307.)  The  mortgagee  may  make  any  contract  with  the 
insurer  for  the  protection  of  his  interests  so  far  as  they  do  not 
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impair  the  rights  of  the  mortgagor.  (  V.  O.  S.  Inst.  v.  Z.  <6 
IT.  Ins.  Co,^  73  N.  Y.  161 ;  Foster  v.  V<m  Reed,  70  id. 
90.)  He  may  collect  the  amount  due  on  the  policy,  notwith- 
standing the  property  undestroyed  is  sufficient  to  pay  the  mort- 
gage debt.  {E,  Ins.  Co.  v.  E.  I.  Ins.  Co.,  53  K  Y.  344:.) 
Independently  of  the  contract,  the  insurer  has  only  an  equita- 
ble right  to  be  subrogated  pro  tanto  to  such  rights  as  the 
insured  himself  has  in  respect  to  the  mortgagee  after  receiv- 
ing payment  of  the  loss.  {KernocKan  v.  N.  Y.  B.  Ins.  Co., 
17  N.  Y.  428.)  There  must  first  be  complete  compensation. 
(Beach  on  Mod.  Eq.  Juris.  §  818.)  So,  where  the  loss  is  less 
than  the  mortgage  debt,  the  insurer  to  entitle  itself  to  take  the 
security,  must  pay  the  loss  not  only,  but  the  balance  on  the 
mortgage.  (Wood  on  Ins.  1073,  §  496.)  If  the  insurance 
companies  desire  the  benefit  of  subrogation,  either  upon  the 
principles  of  the  common  law  or  upon  the  agreement  con- 
tained in  the  policy,  they  must  first  pay  the  mortgagee's  debt, 
assert  their  right  of  subrogation,  and  themselves  enforce  the 
judgments  which  they  have  thus  paid,  and,  as  to  the  mort- 
gagee, extinguished.  {F.  N.  Bank  v.  Wood,  71  N.  Y.  405 ; 
Piatt  V.  Brick,  35  Hun,  121.)  The  regularity  of  Everson's 
procedure  in  these  actions  cannot  be  questioned  or  con- 
sidered here,  but  that  it  was  authorized  is  apparent.  (Code 
Civ.  Pro.  §§  501,  522,  1204;  M.  T.  Co.  v.  T.  R.  R.  Co.,  43 
Hun,  521 ;  A.  C  S.  Inst.  v.  BurdwTc,  87  N.  Y.40 ;  Carpen- 
ter V.  M.  L.  Ins.  Co.,  93  id.  552.) 

Peckham,  J.  The  plaintiff  commenced  the  above  action 
against  the  corporation  defendant  upon  a  policy  of  fire  insur- 
ance issued  by  the  company  by  which  plaintiff  as  receiver  was 
insured  against  loss  or  damage  by  fire  on  certain  property 
situated  in  Syracuse,  and  formerly  owned  by  the  screw  com- 
pany of  that  city.  The  defendant  Everson  was  insured  in 
the  same  policy  as  mortgagee,  as  his  mortgage  interest  might 
appear.  He  was  joined  as  defendant  in  order  that  the  whole 
controversy  might  as  between  all  the  parties  be  settled  at  once. 

Actions  were  also  commenced  against  several  other  insur- 
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ance  companies  by  the  plaintiff  as  receiver,  at  the  same  time 
and  to  recover  upon  policies  covering  substantially  the  same 
premises.  The  judgments  in  favor  of  the  plaintiff  in  these 
other  actions  are  also  now  before  us  for  review.  The  questions 
arising  affect  generally  all  the  insurance  companies,  although 
one  or  two  of  such  questions  are  not  raised  in  all  the  policies. 

The  plaintiff  failed  to  recover,  and  his  complaint  was  dis- 
missed in  the  courts  below  because  of  the  violation  of  pro- 
visions in  the  policies  in  regard  to  procuring  other  insurance 
without  the  companies'  consent,  and  also  because  of  the  plain- 
tiff's permitting  foreclosure  proceedings  to  be  commenced  to 
foreclose  certain  mortgages  upon  the  insured  premises.  The 
plaintiff  has  not  appealed. 

The  defendant  Everson  and  the  corporations  defendant 
served  cross-answers  upon  each  other,  Everson  contending 
that  he  should  be  allowed  to  recover  from  the  companies  to  the 
extent  of  his  policies  upon  his  mortgage  interest  in  the  prem- 
ises, while  the  companies  set  up  several  defenses  to  such  claim, 
which  will  be  noticed  hereafter.  The  cases  were  referred  for 
trial  and  the  referee  reported  in  favor  of  Everson  as  against  the 
insurance  companies,  and  the  judgments  were  affirmed  at  the 
Greneral  Term  of  the  Supreme  Court  after  a  slight  modifica- 
tion as  to  the  amounts  of  the  recoveries,  and  the  insurance  com- 
panies have  appealed  to  this  court.  The  only  questions  to  be 
determined  arise  between  defendant  Everson  and  the  compa- 
nies. By  the  judgment  entered  upon  the  report  of  the  ref- 
eree it  is  provided  in  all  cases  that  the  insurance  companies  on 
making  payment  of  the  loss  are  entitled  to  be  subrogated  to 
the  rights  of  the  mortgagee,  but  such  subrogation  is  not  to 
impair  the  mortgagee's  right  to  enforce  the  collection  of  his 
claim  in  full  against  the  principal  debtor,  nor  by  means  of  any 
collateral  security  he  may  hold.  This  was  placed  in  the  judg- 
ments in  accordance  with  the  reports  of  the  referee. 

First  The  companies  urge  that  defendant  Everson,  the 
mortgagee,  having  foreclosed  the  mortgages  upon  tlie  premises 
and  sold  the  same  under  his  judgment  of  foreclosure  and  sale 
subsequent  to  the  time  of  the  fire,  has  thereby  put  it  out  of  his 
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power  to  subrogate  them  to  the  rights  which  he  had  under 
the  securities  held  by  hiin  at  the  time  of  the  lire,  and  he,  there- 
fore, cannot  recover  in  this  action  against  them.  It  appears 
that  the  Syracuse  Screw  Company  was  the  original  owner  of 
the  premises  and  it  had  given  three  several  mortgages  thereon, 
one  dated  August  13,  1881,  for  $4,500 ;  one  dated  November 
3, 1883,  for  $14,000 ;  another  dated  June  30, 1885,  for  $10,000. 
Tlie  defendant  Everson  on  the  9th  day  of  June,  1888,  was  the 
owner  of  all  of  these  mortgages,  and  on  that  day  commenced 
one  action  against  the  s6rew  company  to  foreclose  them.  On 
the  23d  of  Jime,  1888,  the*  screw  company  was  dissolved  and 
Eddy  was  appointed  the  receiver.  The  company  was  wholly 
insolvent  and  had  no  property  other  than  the  mortgaged 
premises.  In  July,  1888,  Eddy,  as  receiver,  duly  appeared 
in  the  foreclosure  action  and  served  an  answer  setting  up  a 
defense  to  the  $10,000  mortgage.  On  the  4th  of  December, 
1888,  a  fire  occurred  by  which  the  property  covered  by  the 
policies  was  damaged,  and  appraisers  were  appointed  on  the 
18th  of  December,  and  on  the  21st  of  Dec,  1888,  they  made 
their  award  by  which  they  determined  the  damage  resulting 
to  the  property  from  the  fire  to  have  been  $10,102.90.  The 
companies  refused  to  pay  Eddy  on  the  grounds  already  stated. 

Everson  severed  his  foreclosure  action  after  Eddy  put  in  his 
answer  setting  up  a  defense  as  to  one  of  the  mortgagee,  and 
on  the  17th  of  Dec,  1888,  obtained  judgment  by  default  for 
the  foreclosure  of  the  $4,500  and  $14,000  mortgages,  and 
decreeing  a  sale  of  the  premises  in  satisfaction  thereof.  Sub- 
sequent to  the  fire,  and  on  the  9th  of  January,  1889,  the  prop- 
erty was  sold  under  the  foreclosure  judgment  for  the  sum  of 
$15,400,  leaving  a  deficiency  on  those  two  mortgages,  includ- 
ing interest  and  costs,  of  $4,921.86. 

Each  of  the  policies  of  insurance  had  a  provision  therein 
known  as  the  "  Kew  York  Standard  Mortgage  Clause,"  and 
under  it  the  loss,  if  any,  was  made  payable  to  defendant  Ever- 
son, as  his  mortgage  interest  might  appear.  The  clause  con- 
tained a  provision  tliat  the  insurance  of  Everson's  interest 
should  not  be  invalidated  by  any  act  or  neglect  of  the  mort- 
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gagor  or  owner  of  the  property,  nor  by  any  foreclosure  or 
other  proceedings  or  notice  of  sale  relating  to  the  property. 
The  clause  also  contained  the  further  provision  that  "  when- 
ever this  company  shall  pay  the  mortgagee  (or  trustee)  any 
sum  for  loss  or  damage  under  this  policy  and  shall  claim  that, 
as  to  the  mortgagor  or  owner,  no  liability  therefor  existed, 
this  company  shall,  to  the  extent  of  such  payment,  be  there- 
upon legally  subrogated  to  all  the  rights  of  the  party  to  whom 
8uch  payment  shall  be  made,  under  all  securities  held  as  col- 
lateral to  the  mortgage  debt,  or  may,  at  its  option,  pay  to  the 
mortgagee  (or  trustee)  the  whole  principal  due  or  to  grow  due 
on  the  mortgage,  with  interest,  and  shall  thereupon  receive  a 
full  assignment  and  transfer  of  the  mortgage  and  of  all  such 
other  securities ;  but  no  subrogation  shall  impair  the  right  of  the 
mortgagee  (or  trustee)  to  recover  the  full  amount  of  his  claim." 

The  companies  did  claim  that,  as  to  the  owner  of  the  prem- 
ises, no  liability  existed.  They  never  in  any  manner  consented 
to  the  institution  of  foreclosure  proceedings. 

At  the  time  when  they  were  commenced,  June,  1888,  no 
lire  had  occurred,  and  the  defendant  Everson  was  acting 
strictly  within  his  legal  rights  when  he  commenced  them.  It 
must  be  assumed  that  the  commencement  of  the  foreclosure  pro- 
ceedings terminated  any  interest  which  Eddy  might  have  had 
in  the  policies  up  to  that  time.  There  was,  however,  a 
separate  and  wholly  distinct  inmirance  of  the  interest  of  Ever- 
son in  the  property,  and,  by  the  terras  of  that  contract  of 
insurance,  it  was  not  to  be  affected  by  any  act  or  neglect  of 
the  mortgagor  or  owner  of  the  property,  or  by  any  fore* 
closure  or  other  proceedings,  or  notice  of  sale  relating  to  the 
property.  The  act  which  forfeited  the  interest  of  the  owner 
in  a  policy  was  not  to  affect  the  interest  of  the  mortgagee. 

Consequently,  the  mortgagee  violated  no  contract  on  his 
part  when  he  commenced  the  proceedings  to  foreclose  his 
mortgage,  and  thus  endeavored  to  collect  his  debts.  Before 
be  had  proceeded  so  far  as  a  judgment  of  foreclosure  a  fire 
occurred.  What  was  he  to  do  ?  Was  he  bound  to  stay  fur- 
ther proceedings  and  accept  payment  of  tlie  amount  of  his 
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insurance  and  then  assign  to  the  extent  of  such  payment  his 
rights  in  the  mortgages  to  the  companies  ?  We  think  not* 
Such  18  not  the  meaning  of  the  clause  wlien  read  as  a  whole* 
Foreclosure  proceedings  were  not  to  affect  liis  rights.  This 
was  expressly  provided  for  and  agreed  to.  Although  there 
was  an  agreement  to  subrogate,  yet  that  agreement  was  also 
upon  the  condition  that  subrogation  should  not  impair  the 
mortgagee's  right  to  recover  the  full  amount  of  his  claims. 
The  two  rights  must  be  considered  together,  and  though  sub- 
rogation under  certain  circumstances  may,  under  the  agree- 
ment, be  insisted  upon,  yet,  unless  payment  of  his  mortgage 
debt  is  made,  the  mortgagee  must  have  the  right  to  proceed 
with  the  foreclosure  and  to  a  sale  of  the  premises,  for  other- 
wise it  could  not  be  seen  whether  a  subrogation  prior  to  a 
sale  would  not  impair  his  right  to  recover  the  full  amount  of 
the  claim  of  the  mortgagee. 

If  the  insurers  desired  an  immediate  subrogation,  then  they 
had  a  right,  by  the  terms  of  their  contract,  to  pay  the  whole 
debt  and  take  an  assignment  of  the  bond  and  mortgage  and 
whatever  other  securities  the  mortgagee  might  have  for  the 
payment  of  his  whole  claim.  Otherwise  the  insurers  must 
wait  if  the  mortgagee  desire  to  continue  the  foreclosure.  The 
right  of  the  mortgagee  to  recover  his  full  claim  might  be 
pretty  sadly  impaired  if  he  had  to  subrogate  at  once,  or,  in 
other  words,  permit  the  insurers  to  collect  out  of  his  securities 
the  very  amount  which  they  had  paid  him  upon  the  pohcies 
issued  to  increase  his  security.  It  is  not  the  mere  right  to 
prosecute  which  is  not  to  be  impaired,  but  the  right  to  pay- 
ment in  full  of  his  claim.  This  is  not  to  be  impaired  by  any 
claim  of  subrogation.  Here  is  a  very  apt  case  in  which  to 
illustrate  the  point.  The  mortgagee  sustains  a  loss  upon  the 
sale  under  the  foreclosure  decree  of  the  two  mortgages  of 
nearly  $5,000.  There  is  the  third  mortgage  upon  which  judg- 
ment of  foreclosure  was  obtained,  and  the  amount  found  due 
thereon  was  $12,474,  and  interest  runs  on  tliat  sum  from  Jan- 
uary 15,  1890.  The  argument  of  the  companies,  if  allowed, 
would  lead  to  their  sharing  in  the  amount  realized  upon  the 
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foreclosure  sale  to  the  extent  of  the  payments  made  by  them 
on  their  policies,  some  ten  thousand  dollars,  and  the  balance, 
some  five  thousand  dollars,  only  would  be  realized  by  the 
mortgagee.  In  other  words,  he  would  receive  no  benefit 
whatever  from  the  insurance,  for  the  companies  would  take 
out  of  the  proeceeds  of  the  foreclosure  sale  precisely  the 
amount  they  paid  him  upon  the  policies  of  insurance. 

What  meaning  is  given  to  the  words  in  the  mortgagee  clause, 
that  no  subrogation  shall  impair  the  right  of  the  mortgagee  to 
recover  the  full  amount  of  his  claim,  if  subrogation  can  be 
insisted  upon  under  such  circumstances  ?  Insurance  is  taken 
for  the  purpose  of  increasing  the  security  of  the  mortgagee. 
By  the  construction  contended  for  by  the  companies  there  is 
really  no  such  insurance.  If  the  sale  imder  foreclosure 
amounts  only  to  the  total  of  the  insurance,  but  does  not  reach 
the  full  sum  of  the  mortgagee's  claim,  the  latter  recovers 
nothing  but  the  insurance  money,  while  tlie  companies  are 
reimbursed  their  outlay  from  the  proceeds  of  the  foreclosure 
sale.  They  lose  nothing,  and  only  the  mortgagee  loses.  This 
consequence  is  avoided,  and,  I  think,  was  intended  to  be 
avoided,  by  the  provision  in  question,  which  makes  the  right 
of  subrogation  dependent  upon  the  fact  that  its  exercise  shall 
not  in  any  manner  impair  the  right  of  tlie  mortgagee  to  full 
payment  of  his  claim.  Where  the  contract  provided  that  it 
should  not  impair  the  mortgagee's  right  to  recover  the  full 
amount  of  his  debt,  the  right  to  recover  meant  the  right  to 
demand  and  to  receive  full  payment  of  his  debt  or  claim.  If 
that  right  is  not  impaired  by  the  insurers'  right  of  subrogation, 
as  claimed  by  them,  it  is  impossible  to  say  imder  what  circum- 
stances it  would  be  impaired.  We  cannot  recognize  the  cor- 
rectness  of  this  claim  on  the  part  of  the  insurers. 

Seco7ifL  Another  question  arises  in  regard  to  the  so-called 
contribution.  It  seems  that  the  plaintiff  Eddy,  without  the 
consent  of  these  defendant  insurers,  procured  other  insurance 
upon  the  property.  This  additional  insurance  thus  procured 
rendered  the  policies  of  these  insurers  invalid  as  to  the  plain- 
tiff. They  contend,  nevertheless,  that  in  arriving  at  tlie  pro- 
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portion  of  the  loss  payable  by  each  of  them  to  the  mortgagee, 
this  other  insurance  should  be  reckoned  as  part  of  the  insurance 
on  the  property.  It  was  procured  by  plaintiff  without  the 
consent  or  knowledge  of  the  mortgagee,  and  was  not  made 
payable  in  any  event  to  him,  and  did  not  insure  his  interest  in 
the  property.  If  the  claim  of  these  defendant  insurers  be 
allowed  the  effect  is  to  reduce  the  amount  which  each  is  liable 
to  pay  to  the  mortgagee,  and  thereby  to  lessen  his  total  recov- 
ery, as  he  has  no  claim  under  the  other  and  additional  policies. 
The  clause  under  which  this  claim  is  made  provides  in  the 
body  of  the  policy  that  the  insurer  "  shall  not  be  liable  for  a 
greater  proportion  of  any  loss  on  the  described  premises  than 
the  amount  thereby  insured  shall  bear  to  the  whole  insurance, 
whether  valid  or  not." 

I  think  the  courts  below  were  right  in  rejecting  this  claim 
of  the  insurers.  Taken  in  connection  with  the  language  in 
the  mortgagee  clause  the  contract  is  quite  plain.  The  provision 
in  the  latter  clause,  that  the  insurance  of  the  mortgagee  should 
not  be  invalidated  by  any  act  or  neglect  of  the  owner  of  the 
property,  applies,  among  others,  to  a  case  of  other  insurance  of 
liis  own  interest  by  the  owner  without  the  knowledge  or  con- 
sent of  the  mortgagee. 

The  effect  of  the  mortgagee  clause  hereinbefore  set  forth  is 
to  make  an  entirely  separate  insurance  of  the  mortgagee's 
interest,  and  he  takes  the  same  benefit  from  his  insurance  as  if 
he  had  received  a  separate  policy  from  the  company,  free 
from  the  conditions  imposed  upon  the  owners. 

Where  the  company  agreed  that  the  mortgagee's  insurance 
should  not  be  "invalidated"  by  any  act  or  neglect  of  the 
owner  of  the  property,  it  was  not  intended  to  hmit  the 
application  of  that  word  to  a  case  where  the  whole  policy 
would  otherwise  be  rendered  invalid.  The  plain  and  obvious 
meaning  of  the  language  is  that  the  insurance  of  the  mort- 
gagee should  not  be  affected  or  in  any  wise  impaired  or 
lessened  by  any  act  or  neglect  of  the  owner.  Although  con- 
tained in  the  same  i)olicy  issued  to  the  owner,  yet  the  insurer 
and  the  mortgagee  were  nevertheless  entering  into  a  perfectly 
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separate  contract  of  insurance,  by  which  the  mortgagee's 
interest  alone  was  to  be  insured  and  it  would  be  most  natural 
to  provide  that  no  act  or  neglect  of  the  owner  should  invali- 
date, that  is,  impair  any  portion  of  the  insurance  thus  sepa- 
rately secured.  Can  it  for  a  moment  be  supposed  that  a 
mortgagee  would  otherwise  ever  consent  to  such  a  contract  ? 
His  desire  is  to  obtain  security  and  to  that  end  he  insures  his 
interest  in  the  property.  Would  he  knowingly  consent  that 
this  security  should  be  liable  to  be  wholly  frittered  away  and 
made  valueless  by  the  action  of  the  owner,  unknown  to  him, 
in  procuring  insurance  lipon  the  owner's  interest  in  the  prop- 
erty ?  Would  any  sane  man  agree  to  hazard  his  security  in 
such  a  way  ?  Would  he  agree  that  the  value  of  his  security 
should  depend  upon  the  acts  of  a  third  party  over  whom  he 
had  no  control  and  of  whose  acts  he  might  be  wholly  ignorant  ? 
The  statement  of  the  proposition  is  its  best  refutation.  These 
views  are  supported  by  botli  of  the  opinions  in  the  case  of 
Hastings  v.  Westchester  Fire  Insurance  Co.  (73  N.  Y.  141). 
There  is  some  difference  in  the  verbiage  of  the  clause  in 
the  reported  case  and  that  to  be  found  in  the  clause  under 
examination  here.  In  the  Hastings  case  the  clause  as  to  con- 
tribution contained  the  proviso  that  in  case  of  other  insur- 
ance, the  assured  should  recover  only  a  proportionate  suna 
from  defendant  company.  The  owner  of  the  property  had 
mortgaged  it  to  plaintiff's  testator  and  had  subsequently 
obtained  an  insurance  upon  his  own  interest  as  owner,  arid 
subsequent  to  that  time  the  indorsement  in  favor  of  the  mort- 
gagee was  made,  and  it  was  in  the  body  of  the  policy  issued  to 
the  owner  that  the  language  was  used  as  to  the  assured.  In 
the  clause  here  under  consideration  it  is  seen  that  the  word 
assured  does  not  appear,  and  the  condition  is  that  in  case  of 
other  insurance  the  company  shall  not  be  liable  under  the 
policy,  etc.  The  court  in  the  Hastings  case  thought  the  word 
assured  referred  to  the  person  who  was  first  insured  when  the 
policy  was  issued,  and  was  not  transferred  to  the  mortgagee 
when  he  subsequently  by  a  minute  placed  in  the  policy  was 
made  an  assured  also.     This  is  very  true,  but  a  perusal  of  the 
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whole  case  shows  that  the  controlling  idea  was  a  separate 
insurance  of  the  mortgagee,  freed  from  the  conditions 
attached  to  the  insurance  of  the  owner,  and  not  to  be  impaired 
or  weakened  by  any  act  or  neglect  of  such  owner. 

Force  must  be  given  to  this  positive  language  of  the  con- 
tract, and  no  act  or  neglect  of  the  owner  can  be  permitted  to 
invalidate,  i.  e.^  impair  or  weaken  (73  N.  Y.  at  149)  the 
validity  of  the  agreement  for  the  full  amount  named  in  the 
policy.  By  taking  the  insurance  in  the  manner  the  mortgagee 
herein  did,  instead  of  taking  out  a  separate  policy,  all  the  pro- 
visions in  the  policy,  which  from  their  nature  would  properly 
apply  to  the  case  of  an  insurance  of  the  mortgagee's  interest^ 
would  be  regarded  as  forming  part  of  the  contract  with  him^ 
while  those  provisions  which  antagonize  or  impair  the  force 
of  the  particular  and  speciiic  provisions  contained  in  the 
clause  providing  for  the  insurance  of  the  mortgagee,  must  be 
regarded  as  ineflFective  and  inapplicable  to  the  case  of  the 
mortgagee.  So  when  the  agreement  in  regard  to  contribution, 
contained  in  the  body  of  the  policy  issued  to  the  owner,  is 
compared  with  the  specific  statement  in  the  mortgage  clause, 
that  his  insurance  shall  not  be  invalidated  by  any  act  or 
neglect  of  the  owner,  we  can  only  give  the  latter  due  force  hj 
holding  that  the  insurance  of  the  mortgagee  is  not,  in  effect  or 
substance,  to  be  even  partially  invalidated,  i,  ^.,  reduced  in 
amount,  and  to  that  extent  impaired  and  weakened  by  any  act 
of  the  owner  unknown  to  the  mortgagee.  In  such  case  the 
general  agreement  in  the  body  of  the  policy  as  to  contribution 
does  not,  and  was  not,  intended  to  apply.  If  it  did,  then  the 
special  and  particular  contract  in  the  mortgagee  clause  would 
be  of  no  effect.  If  the  two  are  inconsistent,  the  special  con- 
tract particularly  relating  to  the  mortgagee's  insurance,  must 
take  precedence  over  the  general  language  used  in  the  policy 
issued  to  the  owner.  For  these  reasons  the  claims  of  the 
insurers  for  a  deduction  in  the  amount  of  their  liability  cannot 
be  allowed. 

Third,  As  to  three  of  the  policies,  the  mortgagee  clause 
itself  contained  the  provision  that  the  company  was  only  to  be 
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liable  in  the  proportion  which  the  sum  it  insured  should  bear 
to  the  whole  araount  of  insurance  on  the  property,  issued  to 
or  held  by  any  party  or  parties  having  an  insurable  interest 
therein,  whether  as  owner,  mortgagee  or  otherwise.  What 
meaning  is  to  be  attached  to  this  provision  after  taking  into 
consideration  the  language  heretofore  quoted  that  the  insur- 
ance of  the  mortgagee  will  not  be  invalidated  by  any  act  or 
neglect  of  the  owner  of  the  property  2 

The  act  of  obtaining  this  adjlitional  insurance  was  the  act  of 
the  owner,  and  it  was  unknown  to  the  mortgagee,  and  of 
course,  not  consented  to  by  him.  The  additional  insurance 
could  by  no  possibility  benefit  him,  as  it  was  not  upon  any 
interest  of  his  in  the  property.  lie  could  not,  therefore,  resort 
to  any  of  these  additional  policies  for  liis  indemnity.  It  is  not 
a  case  of  contribution  in  any  sense,  but  simply  one,  on  the 
insurers'  theory,  of  diminution  of  their  liability,  caused  by  the 
act  of  the  owner  and  unknown,  and  witli  no  possible  corre- 
sponding benefit  to  the  mortgagee.  As  a  general  j)rinciple  it 
is  settled  tliat,  before  tliis  apportionment  of  the  loss  between 
different  companies  can  be  demanded,  the  different  policies 
must  have  been  ui>on  the  same  interest  in  the  same  property 
or  some  part  thereof.  (Lowell  Manffj.  Co,  v.  Safffjuarrl  Fire 
Iiu,  Co.^  ^S  N.  Y.  592.)  Ila-sthis  principle  been  changed  by 
this  contract  ?  (^an  it  be  that  the  mortgagee  would  knowingly 
consent  to  a  diminution  of  this  liability  to  an  extent  which 
might  leave  it  of  no  value,  consequent  ui)on  a  secret  act  of  a 
third  party,  and  where  by  no  possibility  could  he  protect  his 
security  from  such  danger  ?  All  the  reasoning  given  under 
the  head  last  above  discussed  applies  with  equal  force  here,  at 
least  so  far  as  the  probabilities  of  entering  into  such  a  con- 
tract by  the  mortgagee  are  concerned.  It  is  clear  that  the 
only  object  of  the  mortgagee  is  to  obtain  a  security  \t\}0\\ 
which  he  can  rely,  and  this  o])ject  is,  of  course,  also  plain  and 
clear  to  the  insurer.  Both  i>arties  proceed  to  enter  into  aeon- 
tract  with  that  one  end  in  view.  In  order  to  make  it  plain 
beyond  question  the  statement  is  made  that  no  act  or  neglect 
of  the  owner  with  regard  to  the  property  shall  inrvalidate  the 
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insurance  of  the  mortgagee. .  When,  in  the  face  of  such  an 
agreement,  entered  into  for  the  purpose  stated,  there  is  also 
placed  in  the  instrument  a  provision  as  to  the  proportionate 
payment  of  a  loss,  we  think  the  true  meaning  to  be  extracted 
from  the  whole  instrument  is  that  the  insurance  which  shall 
•  diminish  or  impair  the  right  of  the  mortgagee  to  recover  for 
his  loss  is  one  which  shall  have  been  issued  upon  his  interest 
in  the  property,  or  wlien  he  sliall  hate  consented  to  the  other 
insut-ance  upon  the  owner's  interest.  This  may  not,  perhaps, 
give  full  effect  to  the  strict  language  of  the  apportionment 
clause,  but  if  full  effect  be  given  to  that  clause,  and  it  should 
be  held  to  call  for  the  consequent  reduction  of  the  liability  of 
the  insurers  in  such  a  case  as  this,  then  full  effect  is  denied  to 
the  important  and  material,  if  not  the  controlling,  clause  in  the 
contract,  which  provides  that  the  insurance  of  the  mortgagee 
shall  not  l)e  injuriously  **'  impaired  or  affected  "  by  the  act  or 
neglect  of  the  owner.  As  used  in  these  mortgagee  clauses, 
this  is  the  meaning  of  the  word  "  invalidate."  {Hastings  v. 
Ins,  Co,^  suj)ra^  at  page  149.) 

"We  must  strive  to  give  offect  to  all  the  provisions  of  the 
contract  and  to  enforce  the  actual  meaning  of  the  parties  to  it 
as  evidenced  by  all  the  language  u^ed  within  the  four  c-orners 
of  the  instrument.  We  arc  also  at  liberty  to  consider  the  pur- 
pose for  which  the  contract  was  executed,  where  that  purpose 
plainly  and  necessarily  api)ears  from  a  perusal  of  the  whole 
paper.  That  construction  will  be  adopted,  in  the  case  of 
somewhat  inconsistent  provisions,  which,  while  giving  some 
effect  to  all  of  them,  will  at  the  same  time  plainly  tend  to 
carry  out  the  clear  purpose  of  the  agreement ;  that  purpose 
which  it  is  obvious  all  the  parties  thereto  were  cognizant  of 
and  intended  by  the  agreement  to  further  and  to  consummate. 
There  is  ilo  equity  in  this  claim  on  the  part  of  the  insurers, 
and  we  think,  from  a  ])eru6al  of  the  whole  clause  in  the  policy, 
that  it  was  not  intended  to  and  that  it  does  not  cover  such  claim. 

The  judgments  of  the  Supreme  Court  must  be  affirmed, 
with  costs  in  each  case. 

All  concur,  except  Andrews,  Ch.  J.,  not  sitting. 

Judgments  affirmed. 
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In  the  Matter  of  the  Transfer  Tax  Upon  the  Estate  of  Ella 
S.  Hoffman,  Deceased. 

By  the  will  of  H.  she  gave  a  fuod  of  $50,000  to  trustees  in  trust  to  hold 
the  same  for  the  lives  of  the  mother  of  the  testatrix  and  of  her  daughter, 
the  income  to  be  paid  to  the  mother  for  life  and  if  the  daughter  survived, 
to  her  for  life,  the  principal  at  the  expiration  of  the  trust  to  be  paid  to  the 
issue  of  the  daughter,  if  any  living  at  her  death,  if  none  then  to  two 
nieces  of  the  testatrix.  The  testatrix  died  leaving  her  mother,  daughter 
and  a  child  of  the  latter  surviving.  In  proceedings  before  the  surrogate 
to  fix  the  amount  of  tax,  under  the  Transfer  Tax  Act  of  1892  (Chap. 
899,  Laws  of  1892),  it  was  decided  that  the  value  of  the  mother's  life 
estate  was  less  than  $10,000.  Held,  that  under  the  provision  of  said  act 
(§  22)  declaring  that  the  words  '*  estate  "  and  "  property,"  as  used  therein, 
shall  "  mean  the  property  or  interest  therein  of  the  testator"  passing  or 
transferred,  not  that  "passing  or  transferred  to  individual  legatees," 
etc.,  and  that  the  word  "transfer"  shall  "include  the  passing  of  prop- 
erty or  interest  therein  in  possession  or  enjoyment,"  the  life  estate  of 
the  mother  did  not  come  within  the  limitation  in  said  act  (§  2)  declaring 
that  "such  transfer  of  property  shall  not  be  taxable  under  this  act 
unless  it  is  personal  property  of  the  value  of  ten  thousand  dollars 
or  more;"  that  the  limitation  applie<l  to  the  aggregate  value  of  all 
the  property  so  transferred,  not  to  the  separate  value  of  each  several 
transfer;  and  so,  that  the  mother's  interest  was  taxable;  but  that  the 
estates  of  the  daughter  and  grandchild  were  not  presently  taxable,  and 
could  only  be  taxed  when  their  rights  became  fixed  and  actual. 

Jl  seenui,  that  said  definitions  do  not  affect  the  general  nature  of  the  tax 
imi>osed  by  the  act  as  heretofore  determined  by  this  court;  t.  e.,  that 
the  tax  is  imposed  upon  the  right  of  succession  to  property  or  estates 
which  vest  in  the  successors  severally,  and  not  upon  the  property  or 
estate  of  the  decedent;  but  they  apply  simply  to  provisions  of  the  act, 
like  the  one  fixing  the  limitation,  where  the  word  "property"  is  used 
by  itself  and  to  some  extent  ambiguously,  and,  therefore,  needs  the 
help  of  a  definition. 

(Argued  June  19,  1894;  decided  October  16,  1894.) 

Appeal  from  so  mneh  of  an  order  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  made  March 
16,  1894,  as  reversed'  a  decree  of  the  Surrogate's  Court  of  the 
county  of  New  York,  fixing  tlie  tax,  under  the  Transfer  Tax 
Act  of  1892,  upon  the  estate  of  Ella  S.  Hoifman,  deceased. 

This  appeal  only  involves  a  fund  of  $50,000  given  by  Ella 
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S.  Hoffman  in  trust  to  her  executors  and  trustees  to  hold 
invested  during  the  lives  of  her  mother,  Lucinda  R.  Stark- 
weather, and  her  daughter,  Ella  A.  Sandford,  the  income  to 
be  paid  to  *  the  mother  for  life,  and  after  her  death  to  the 
daughter  for  life,  if  she  survived  the  mother.  On  the  death 
of  the  daughter,  or  if  the  mother  should  survive  her,  then  on 
the  death  of  the  mother,  the  principal  of  the  fund  to  go  to 
tlie  issue  of  the  daughter,  or  in  default  of  such  issue  then  sur- 
viving, to  two  nieces  of  the  deceased,  or  the  respective  per- 
sonal representatives,  in  equal  shares. 

At  the  time  of  the  death  of  the  testatrix,  her  mother, 
daughter  and  a  mnior  child  of  the  latter  survived  her,  all  of 
whom  are  now  living.  The  appraiser  appointed  appraised 
said  fund  as  follows :  The  interest  of  the  mother  of  the  testa- 
trix, $9,385;  the  daughter,  $25,428;  the  remainder  to  the 
latter's  minor  child,  $15,187.  The  surrogate  fixed  the  tax  on 
these  several  estates  at  one  per  centum  on  the  amounts  so 
appraised.  The  General  Term  reversed  the  order  of  the  sur- 
rogate as  to  the  legacy  to  the  mother  of  the  testatrix,  holding 
it  to  be  exempt  under  the  provision  of  the  Laws  of  1892 
(Laws  1892,  chap.  399,  §  2),  being  less  than  $10,000,  and  also 
held  that  the  legacies  from  said  fund  to  the  daughter  and  her 
issue  were  improperly  taxed  at  this  time. 

Emmet  R.  OUott^  Elihxi  Root  and  Edgar  J.  Levey  for 
appellants.  The  property  transferred  to  Lucinda  R.  Stark- 
weather by  the  will  of  Ella  S.  Hoffman  (dying  November  7, 
1892)  was  subject  to  the  tax  imposed  by  the  "  Act  in  relation 
to  taxable  transfers  of  property"  of  May  1,1892,  and  not 
exempt  from  taxation  and  not  included  in  the  exceptions  and 
limitations  of  that  act.  {In  re  lIowt\  112  N.  Y.  100;  In  re 
^wiff,  137  id.  84;  In  -re  MerrJam,  141  id.  484;  People  v.  E. 
T,  Co,,  or,  id.  390;  1\  Bank  v.  Billings,  4  Pet.  514,  561, 
563 ;  People  v.  Mnjor,  etc.,  4  X.  Y.  425 ;  People  v.  E,  T. 
Co,,  90  id.  390  :  In.  re  Prime,  130  id.  347.)  The  tax  on  the 
life  estate  of  Ella  IL  Sandford,  the  daughter  of  the  decedent, 
and  on  the  vested  remainder  of  Olgfi  Sandford,  the  grand- 
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daughter,  was  properly  fixed  by  the  surrogate  under  the  act 
of  1892.  \In  re  Cager,  111  N.  Y.  344 ;  In  re  Stuart,  131  id. 
280 ;  In  re  Knoedler,  140  id.  380  ;  In  reEnston,  113  id.  186.) 

William  Alleii  Butler  and  Adrian  IT.  Jollne  for  execu- 
tors, respondents.  The  property  passing  to  Lucinda  E.  Stark- 
weather, the  mother  of  the  testatrix,  is  personal  property  of 
the  value  of  less  than  $10,000,  and  is,  therefore,  exempt  froni 
taxation  under  tlie  statute.  (Laws  of  1^92,  cliap.  399  ;  Laws 
of  1885,  chap.  483;  In  re  Cager,  111  X.  Y.  343;  In  re 
Howe,  112  id.  100;  In  re  Swift,  137  id.  77.)  The  bequest 
of  tlie  income  of  $50,000  to  EUa  H.  Sandford,  after  the  death 
of  Lucinda  R.  Starkweather,  is  not  taxable,  because  it  is  con- 
ditioned uj^on  the  contingency  of  tlic  survival  of  Ella  H. 
Sandford,  and  its  present  "  fair  market  vahie  "  is  incapable  of 
ascertainment.  {In  re  Curtis,  58  N.  Y.  S.  R.  348.)  The 
allowance  of  costs  to  tlie  comptroller  on  the  appeal  to  tlie  sur- 
rogate was  unproper.     (Code  Civ.  Pro.  §  2561.) 

Charles  II.  Daniels  for  Olga  Sandford,  respondent.  The 
remainder  devised  by  the  fourth  clause  of  the  will  of  Ella  S. 
Hoffman,  deceased,  is  not  susceptible  of  taxation.  {In  re 
Curtis,  58  ?r.  Y.  S.  R.  348.) 

Finch,  J.  In  construing  the  Inheritance  Tax  Law  as  it 
stood  prior  to  the  act  of  1892,  we  had  occasion  to  decide  that 
it  imposed  a  tax  upon  the  right  of  succession  to  the  property 
of  the  testator  or  intestate  which  vested  in  the  successors 
severally  and  in  their  respective  shares  or  proportions,  and  not 
upon  the  property  or  estate  of  the  decedent.  The  shares 
received,  in  the  hands  of  the  recipients,  were  the  measures  of 
the  right  which  was  subjected  to  assessment,  and  the  imposed 
tax  could  be  enforced  ])ersonally  against  the  successor  charged. 

One  effect  of  this  construction  manifested  itself  when  a  ques- 
tion arose  over  the  provision  wliich  limited  the  assessment  to 
estates  of  five  hundred  dollars  or  over.  The  inquiry  was,  what 
estate  was  meant ;  whether  the  aggregate  estate  passing/7'c>//i  the 
testator  or  hitestate,  or  the  particular  share  passing  to  the  suc- 
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cessor.  We  solved  that  problem  in  two  cases.  {Li  Matter  of 
Cager,  111  K  Y.  344;  Li  Matter  of  Howe,  112  id.  100.)  In 
the  first  of  these  Judge  Rugkr  said,  somewhat  curtly,  that  the 
tax  was  upon  the  individual,  but  in  the  second  Judge  Dan- 
FORTH  explained  that  tlie  scope  of  the  enactment  was  to  tax 
shares  passing  to  their  recipients;  and  the  word  "estate,'^ 
to  which  the  limitation  of  live  hundred  dollars  was  attached, 
must  necessarily  mean  the  estate  received  by  the  particular 
successor,  and  not  that  of  the  testator  or  intestate  upon  which 
as  such  and  in  the  aggregate  no  tax  was  imposed. 

The  precise  nature  of  the  succession  tax  grew  to  be  a  very 
important  subject  of  investigation  when  questions  arose  over 
property  situated  without  the  state,  and  led  to  some  differ- 
ences of  opinion.  In  Matter  of  Estate  of  Swift^ilZI  N.  Y. 
7Y),  Judge  Gray  expressed  his  own  doubts  as  to  the  true 
nature  of  the  tax,  but  declared  the  judgment  of  the  court  to 
be  that  it  is  a  tax  on  the  right  of  succession  under  a  will,  or 
by  devolution  in  case  of  intestacy ;  and  the  doctrine  was  con- 
firmed and  followed  in  the  opinion  of  Judge  Bartlett,  deal- 
ing with  a  legacy  given  to  the  United  States.  The  general 
doctrine  must,  therefore,  be  deemed  settled  in  this  court  unless 
it  has  been  changed  by  the  act  of  1892. 

Before  that  was  passed,  the  scope  of  the  statute  had  been 
extended  by  including  within  its  operation  not  only  shares  and 
interests  passing  to  collaterals,  but  also  those  passing  to  lineals ; 
although  as  to  the  lattei*  the  rate  of  taxation  was  lessened,  and 
a  limitation  imposed  applying  the  tax  only  where  the  property 
exceeded  in  value  tlie  sum  of  ten  thousand  dollars.  This  pro- 
vision raised  the  same  question  as  to  lineals  which  had  pre- 
viously been  determined  as  to  collaterals,  viz.,  which  property 
was  meant ;  whether  that  passing  from  the  decedent,  or  that 
passing  to  the  particular  successor.  Of  course,  it  was  deter- 
mined in  the  same  way,  and,  by  general  consent  scarcely  need- 
ing adjudication,  was  held  to  mean  the  specific  share  passing 
to  the  successor.  It  was  thus  possible  for  a  testator  to  avert 
the  tax  by  reducing  intended  legacies  of  ten  thousand  dollars 
to  lineals  to  a  sum  slightly  below  that  amount. 
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The  act  of  1892  was  a  revision  of  the  whole  law  on  the 
subject.  It  was  passed  with  knowledge  of  our  decisions  and 
in  view  of  our  construction,  and  was  obviously  intended  in 
some  respects  to  compel  on  our  part  different  conclusions.  I 
do  not  think  there  was  any  such  purpose  so  far  as  our  general 
doctrine  as  to  the  nature  of  the  tax  is  concerned.  There  are 
some  changes  of  phraseology  in  the  more  impoi'tant  sections, 
but  I  think  it  remains  true  that  the  tax  is  one  upon  the  right 
of  succession,  levied  upon  successors  in  respect  to  the  shares  to 
which  they  succeed,  and  not  upon  the  decedent's  estate  as 
such. 

The  question  first  presented  on  this  appeal,  relating  to  a  life 
estate  bequeathed  to  the  mother  of  the  testatrix,  and  valued  at 
less  than  ten  thousand  dollars,  must  be  decided,  as  it  always 
has  been  in  similar  cases  hitherto,  in  favor  of  the  legatee^ 
unless  in  that  respect  the  law  of  1892  has  changed  the  neces- 
sary, interpretation.  But  I  think  it  has,  and  that  such  result 
was  directly  and  consciously  intended  by  the  legislature.  I 
put  little  reliance  upon  changes  of  phrase  which  do  not  neces- 
sarily indicate  a  change  of  legislative  intent,  but  I  am  unable  to 
understand  the  entirely  new  provision  of  section  22,  unless  its 
purpose  is  to  compel  a  change  of  our  previous  construction, 
and  require  us  to  attach  the  limitation  of  ten  thousand  dollara 
of  value  to  the  estate  of  the  decedent,  and  not  to  the  several 
and  particular  estate  passing  to  the  successor.  The  material 
language  of  the  section  is  this :  "  The  words  '  estate '  and 
*  property,'  as  used  in  this  act,  shall  be  taken  to  mean  the 
property  or  interest  therein  of  the  testator,  intestate,  grantor, 
bargainer  or  vendor,  passing  or  transferred  to  those  not 
specifically  exempted  from  the  provisions  of  this  act,  and  not 
as  the  property  or  interest  therein  passing  or  transferred  to- 
individual  legatees,  devisees,  heirs,  next  of  kin,  grantees,, 
donees  or  vendees.  *  *  *  The  word  '  transfer,'  as  used 
in  this  act,  shall  be  taken  to  include  the  passing  of  property, 
or  any  interest  therein,  in  possession  or  enjoyment,  present  or 
future,  by  inheritance,  descent,  devise,  bequest,  grant,  deed,, 
bargain,  sale  or  gift  in  the  manner  herein  prescribed."    It  will 
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be  observed  that  the  idea  of  the  lawmaker  is  explained  by 
declaring  not  only  what  the  words  "  estate ''  and  "  property," 
as  used  in  the  act,  shall  mean,  but  also  what  they  shall  not 
mean ;  and  the  negation  is  a  denial  in  terms  of  the  precise 
construction  which  this  court  had  previously  adopted  in 
determining  what  was  meant  by  the  word  '^  estate,"  when  used 
ambiguously  and  without  qualifying  words,  as  it  was  used  in 
connection  with  limitations  of  value. 

I  recall  that  I  have  somewhere  spoken  of  the  danger  of 
legal  definitions,  because  almost  always  certain  to  prove 
incomplete  and  inaccurate,  and  those  referred  to  are  now 
relied  upon  and  used  to  overturn  and  utterly  reverse  the 
whole  scope  and  theory  of  the  act  as  described  in  our  decis- 
ions :  for  the  appellant  claims  that  by  force  of  those  defini- 
tions the  tax  is  no  longer  upon  the  shares  of  individuals  or 
their  right  of  succession,  but  upon  the  property  of  the  dece- 
dent in  the  hands  of  his  executors  or  administrators.  It  would 
have  been  easy  to  have  said  that  if  such  a  reversal  of  our  theory 
of  the  tax  had  been  intended  ;  but  all  through  the  act  it  is  per- 
i^istently  declared  that  the  tax  is  iniposed,  not  upon  the  prop- 
erty of  the  decedent,  but  upon  the  transfer  of  that  property  to 
persons  not  exempt  from  taxation.  It  was  useless,  upon  this 
point,  to  define  the  word  '*  estate,'*  for  it  does  not  appear  at 
all  in  the  first  two  sections  which  impose  the  tax.  But 
the  definition  of  the  word  "  property "  as  being  the  aggre- 
gate transfer  to  the  aggregated  taxable  transferees,  can- 
not be  applied  to  those  sections  generally  without  involv- 
ing the  statute  in  contradictions  and  utter  confusion:  for 
the  aggregate  transfer  is  clearly  not  taxed  as  such  ;  it  is  con- 
stantly distributed  into  the  separate  transfers  bearing  different 
rates  of  taxation,  chargeable  severally  against  the  several 
transferees,  each  made  personally  liable  for  his  own  tax,  and 
that  to  be  collected  by  executors  and  administrators  severally 
and  in  due  proportions  out  of  the  shares  of  each.  The  whole 
law  is  full  of  this  distinction,  provides  for  it  in  every  direc- 
tion,- and  would  be  a  discord  of  diflScult  explanation  if  we 
applied  the  definition  generally.     Nothing,  therefore,  in  these 


1894.]  Matteb  of  Hoffman.  335 

N.  T.  Rep.]  Opinion  of  the  Court,  per  Pinch,  J. 

definitions  can  be  permitted  to  touch  our  general  doctrine  of 
the  nature  of  the  tax.  But  what  then  do  they  touch,  and 
what  purpose  do  they  subserve  ?  We  must  look  for  ^?onle 
place  in  the  act  where  the  word  "  proi)erty  "  is  used  by  itself 
and  to  some  extent  ambiguously,  and,  therefore,  needs  the 
help  of  a  definition.  We  find  such  a  possible  place  in  section 
two,  where  the  phrase  is,  "  unless  it  is  personal  property  of 
the  value  of  ten  thousand  dollars  or  more."  That  may  mean 
the  aggregate  value  of  all  the  property  transferred  to  taxable 
persons,  or  the  separate  value  of  each  several  transfer.  We 
had  said  that  it  meant  the  latter,  but  now  comes  the  legisla- 
ture declaring  that  the  word  '^  property "  shall  mean  what 
passes  to  those  not  exempted,  and  not  what  passes  to  individ- 
ual transferees.  While  the  prohibition  cannot  apply  to  the 
general  theory  of  the  tax,  it  can  apply  to  this  description  of  a 
specific  limitation.  We  had  said  it  related  to  the  property  of 
individual  transferees,  but  that  construction  section  22  was 
intended  to  forbid  and  to  prevent.  If  it  does  not  mean  that  I 
am  unable  to  perceive  any  oflice  it  can  perform  or  any  useful 
purpose  it  can  Subserve.  That  effect,  I  think,  we  are  bound 
to  give  it,  since  we  can  do  so  without  disturbing  the  scope  of 
the  act,  and  in  view  of  the  legal  situation  which  existed  and 
the  possible  evil  which  it  was  thought  prudent  to  prevent. 
And  so  we  are  prepared  to  say  that  the  interest  of  the  mother 
is  taxable  at  one  per  cent,  although  itself  of  a  value  of  less 
than  ten  thousand  dollars,  because  the  aggregate  transfers  by 
the  will  to  taxable  persons  exceeded  that  amount. 

As  to  the  estates  of  the  daughter,  Ella,  and  the  grand- 
daughter, Olga,  we  agree  with  the  conclusions  of  the  General 
Term.  By  the  will  the  mother  took  a  life  estate.  If  upon 
her  death  Ella  survives,  the  latter  will  take  a  life  estate,  but  if 
she  dies  before  her  mother  Ella  will  take  nothing  and  have 
no  estate  to  be  taxed.  In  that  event  there  will  have  been  no 
actual  transfer  to  her  of  any  portion  of  the  property  of  the 
decedent.  She  ought  not  to  be  taxed  until  events  make  it 
certain  that  there  is  an  actual  and  beneficial  transfer  of  the 
property  to  her.     The  remainder  goes  to  Olga  if  she  is  living 
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at  the  death  of  her  mother,  but  if  she  is  then  dead  without 
issue  that  remainder  goes  to  certain  nephews  and  nieces.  If 
it  goes  to  her  it  will  be  taxable  at  one  per  cent,  but  if  to  the 
collaterals  then  at  five  per  cent.  Until  events  determine  the 
question  it  cannot  be  known  what  tax  is  chargeable  nor  by 
whom  it  is  payable.  Our  decision  in  Matter  of  CurtiSy{14:2 
N.  Y.  219),  is  not  decisive  because  the  facts  are  essentially 
different,  but  in  that  case  I  expressed  what  was  our  decided 
drift  of  opinion  in  cases  more  like  the  present,  and  was  fairly 
settled  later  in  Hatter  of  Estate  of  Jioosevelty{US  N.  Y.  120). 
We  are  obliged  to  follow  one  of  two  lines  of  construction. 
"We  must  open  all  the  nice  and  difficult  questions  which  arise 
under  a  will  as  to  the  vesting  of  technical  legal  estates 
although  future  and  contingent,  and  assess  the  tax  upon  what 
are  in  reality  only  possibilities  and  chances,  and  so  complicate 
the  statute  with  the  endless  brood  of  difficult  questions  which 
gather  aboiit  the  construction  of  wills;  or  we  must  construe  it 
in  view  of  its  aim  and  purpose  and  the  object  it  seeks  to 
accomplish,  and  so  subordinate  technical  phrases  to  the  facts  of 
actual  and  practical  ownership.  For  taxation  is  a  hard  fact,  and 
should  attach  only  to  such  ownership,  and  may  properly  be  com- 
pelled to  wait  until  chances  and  possibilities  develop  into  the 
truth  of  an  actual  estate  possessed,  or  to  which  there  exists 
an  absolute  right  of  future  possession.  I  am  not  shutting  my 
eyes  to  the  statutory  language,  which  is  quite  broad.  The 
property  taxed  may  be  an  estate  "  for  a  term  of  years  or  for 
life  or  determinable  upon  any  future  or  contingent  estate,"  or 
"  a  remainder,  reversion  or  other  expectancy,"  and  the  tables 
of  mortality  may  be  resorted  to  for  the  ascertainment  of 
values.  And  yet,  it  is  the  "  fair  market  value,"  the  "  fair  and 
clear  market  value "  which  is  to  be  assessed,  and  with  the 
proviso  that  if  that  value  cannot  be  at  once  ascertained 
the  appraisal  is  to  be  adjourned.  I  can  scarcely  imagine  a  con- 
tingency depending  upon  lives  which  mathematics  could  not 
solve  by  the  doctrine  of  chances  and  the  averages  of  mortality, 
and  there  could  hardly  be  an  adjournment  unless  upon  some 
rare  contingency  having  no  averages,  and  the  results  in  cases 
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dependent  upon  lives  might  still  leave  the  "  fair  and  clear 
market  value"  in  doubt  and  yield  sums  which  no  sale  in  the 
market  would  produce.  My  judgment  is  further  guided  by 
the  very  significant  definition  of  the  word  "  transfer  "  in  sec- 
tion 22.  It  "  shall  be  taken  to  include  the  passing  of  property 
or  any  interest  therein  in  possession  or  enjoyment  present  or 
future."  It  thus  contemplates  a  present  enjoyment  or  a  fixed 
and  absolute  right  of  future  enjoyment  and  adjourns  the 
appraisal  until  the  fulfillment  of  contingencies  leaves  those 
results  attained. 

Here  there  must  be  that  adjournment  until  the  rights  of 
Ella  and  Olga  become  fixed  and  actual.  The  result  does  no 
injustice  to  the  state.  The  trust  fund  must  remain  in  the 
hands  of  the  executors  to  feed  the  life  estates  and  for  payment 
over  of  the  remainder.  The  executors  must  pay  the  tax  when 
they  know  against  whom  it  is  chargeable  and  the  rate  to  be 
assessed.  The  state  will  get  its  tax  when  the  legatees  get 
their  property. 

The  order  of  the  General  Term  should  bo  modified  by  declar- 
ing the  life  estate  of  the  mother  taxable  as  decreed  by  the  sur- 
rogate, and,  as  modified,  affirmed,  without  costs  to  either  party. 

All  concur,  except  Andrews,  Cli.  J.,  not  sitting. 

Ordered  accordingly. 


The  People  ex  rel.  P.  J.  Marsh,  Appellant,  v.  Frank  Camp-      ^ 
bell,  as  Comptroller,  etc.,  Respondent. 

On  application  to  the  state  comptroller  under  the  statute  (§§  68,  69,  70, 
chap.  427,  Laws  of  1855)  for  the  redemption  of  a  tract  of  land  contain- 
ing 5,455  acres,  sold  for  unpaid  taxes,  it  was  claimed  by  the  appellant 
that  one  D.  had  been  an  actual  occupant  of  part  of  said  land  during  the 
two  years  subsequent  to  the  delivery  of  the  comptroller's  deed,  and  no 
notice  to  redeem  had  been  served  upon  him.  It  appeared  that  D.  occu- 
pied a  loghouse  on  an  island  in  a  lake  included  in  the  tract  as  a  hunting 
camp  at  irregular  intervals,  and  without  any  use  of  the  mainland,  except 
to  roam  over  it  In  pursuit  of  game.  Held,  that  this  did  not  constitute 
actual  occupancy  within  the  meaning  of  the  statute,  and  so  that  the 
amplication  was  properly  denied. 
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The  application  was  made  by  one  M. ;  the  papers  did  not  show  that  he 
had  any  interest  in  the  premises.  Held,  that  the  provision  of  the  act 
(§  70)  providing  that  "  the  occupant  or  any  other  person  *  *  *  may 
redeem  the  said  land,"  did  not  permit  a  stranger  to  the  title  to  intervene, 
but  only  included  "  any  other  person"  haviug,  or  claiming  in  good  faith 
to  have,  such  substantial  interest  in  the  premises  as  would  entitle  him 
to  redeem  ;  and  so,  that  the  applicant  was  not  entitled  to  redeem. 

(Argued  October  8,  1894 ;  decided  October  16,  1894.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  made  November  22, 
1892,  which  affirmed  a  determination  of  the  comptroller  of 
the  state  of  New  York  denying  an  application  for  the  redemp- 
tion of  certain  lands  from  a  sale  for  unpaid  taxes. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

A.  D,  Wait  for  appellant.  The  denial  by  the  comptroller 
of  relator's  application  to  redeem  was  erroneous,  and  should 
be  reversed.  The  application  should  have  been  granted. 
(2  JR.  S.  [8th  ed.]  1137,  1141 ;  Laws  of  1891,  chap.  21 ;  Bush 
V.  Davidson^  16  Wend.  550-553 ;  Leland  v.  Bennett^  5  Hill^ 
286  ;  Banh  of  Utica  v.  Merserau^  3  Barb.  Ch.  531, 581,  582 ; 
Smith  V.  Sanger^  3  Barb.  360 ;  Lucds  v.  McEnema^  19  Hun, 
14  ;  Ilcmd  v.  Ballou^  12  N.  Y.  542 ;  Calkins  v.  Chainberlainy 
37  Hun,  163 ;  Smith  v.  Sanger,  4  N.  Y.  576 ;  Thompson  v. 
Burhans,  79  id.  95  ;  Stewart  v.  Crysler,  100  id.  378 ;  Tweed 
V.  Metcalfe  4  Mich.  586 ;  CaZlanan  v.  Raymond,  75  Iowa, 
807 ;  G.  H.  L.  Co.  v.  Randall,  82  id.  89 ;  Regina  v.  P.  A. 
Co,,  L.  E.  [2  Q.  B.  Div.]  588  ;  Rush  v.  Davidson,  16  Wend. 
550;  Comstock  v.  Beardsley,  15  id.  348,  349.)  The  comp- 
troller was  mistaken  in  assuming  that  the  precise  point  under 
the  statute  of  1885  had  never  been  decided  by  the  courts. 
(Laws  of  1850,  chat>s.  108,  298,  §§  86,  92 ;  1  E.  S.  [6th  ed.] 
967,  §§  113-118 ;  2  id.  [7th  ed,]  1030,  §§  68-74.)  The  right 
to  redeem  the  lands  in  question  upon  the  tenns  prescribed  by 
the  law  is  by  the  express  terms  of  the  statute  given  to  any 
person.  {In  re  N.  T.  C.  &  H.  R.  R.  R.  Co.,  90  N.  Y- 
342.) 
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T.  E.  Hancock^  Attorrhey-Oeneraly  for  respondent.  The 
contention  of  relator  that  the  land  in  question  was  occupied 
and  consequently  the  comptroller  was  required  to  serve  notice 
upon  the  occupant,  is  erroneous.  (Laws  of  1855,  chap.  427, 
§  68 ;  2  E.  S.  [8th  ed.]  1141.)  The  land  in  question  was  not 
in  the  actual  occupancy  of  any  person,  and  notice  to  redeem 
was  not  required  to  be  served  by  the  comptroller.  {Com- 
stock  V.  Bradley^  15  Wend.  348 ;  Smith  v.  Sanger^  4  N.  Y. 
57T;  Churchill  Y.  Onderdonhj  59  id.  134;  BriaterY.  Burr^ 
130  id.  427 ;  Miller  v.  Z.  /.  B.  B.  Co.,  71  id.  380 ;  Price  v. 
Brovm^  101  id.  669;  Boherta  v.  Baumgarten,  110  id.  380; 
Shaver  v.  Magraw,  12  Wend.  558 ;  Lan^e  v.  Gould,  10  Barb. 
254;  BedfieU  v.  U.  <&  S.  B.  B.  Co.,  25  id.  54;  IfiUer  v. 
Dawning,  54  N.  T.  631 ;  Governeur  v.  JV.  I.  Co.,  11  N.  Y. 
Supp.  87;  Boe  v.  Strong,  107  N.  Y.  350;  Greenlcaf  v.  B, 
F.  C  L  Co.,  141  id.  395.)  The  writ  of  certiorari  herein 
should  be  quashed  for  the  reason  that  the  party  applying  for 
same  was  not  entitled  to  review  the  determination  of  the 
comptroller.     (Code  Civ.  Pro.  §  2127.) 

Bartlett,  J.  This  is  an  appeal  from  an  order  of  the  General 
Term,  third  department,  upon  certiorari  to  review  a  determina- 
tion of  the  comptroller  of  the  state  of  New  York  denying 
an  application  for  the  redemption  of  certain  lands  sold  for 
unpaid  taxes,  affirming  the  decision  of  the  comptroller.  The 
tax  sale  of  some  five  thousand  four  hundred  and  lifty-live 
acres  in  Hamilton  county  took  place  in  1881,  and  premises 
were  bid  in  by  the  People  of  the  state.  A  subsequent  tax 
sale  of  a  larger  tract  of  land  in  1885  included  the  same 
premises  as  sold  in  1881,  and  the  People  of  the  state  were 
the  purchasers  at  the  sale.  The  comptroller  conveyed  to  the 
People,  under  separate  deeds,  the  premises  sold  at  each  of 
these  sales.  The  relator  seeks  to  redeem  the  live  thousand 
four  hundred  and  fifty-five  acres,  upon  the  ground  that  one 
Alvah  Dunning  had  been  the  actual  occupant  of  a  part  of 
said  premises  from  1875  to  a  period  subsequent  to  the  delivery 
of  the  comptroller's  deeds,  and  that  no  notice  had  been  served 
Bpon  said  occupant  affording  the  opportunity  to  redeem  as 
SicKELs— Vol.  XCVIII.        43 
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i-equired  by  law.  (Ch.  427,  Laws  1855,  §§  68,  69,  70  ;  2  E.  S. 
[Banks'  8th  ed.]  1141.) 

The  decision  of  the  General  Terra,  that  the  occupancy  by 
Dunning  of  a  loghouse  located  on  a  island  in  the  Eighth  lake 
of  the  Fulton  chain  as  a  hunting  camp,  at  irregular  intervals 
and  without  any  use  of  the  mainland,  except  to  roam  over  it 
in  pursuit  of  game,  did  not  constitute  actual  occupancy  under 
the  statute,  meets  with  our  approval,  and  we  should  adopt  the 
opinion  below  did  we  not  deem  it  our  duty  to  call  attention  to 
an  additional  reason  for  affirming  the  order  appealed  from. 

The  application  to  redeem  the  premises  in  question  was 
made  to  the  comptroller  by  P.  J.  Marsh,  the  relator,  who 
signs  the  same  "  P.  J.  Marsh,  Agt."  The  application  does 
not  disclose  that  Marsh  had  any  interest  in  the  premises 
sought  to  be  redeemed,  nor  does  the  record  show  the  meaning 
of  the  word  "  Agt."  after  the  signature  of  the  relator  to  the 
application  to  redeem.  The  relator's  right  to  intervene  is 
rested  upon  section  70  of  chap.  427,  Laws  1855,  already 
referred  to.  This  section  reads :  "  The  occupant  or  any  other 
person  may,  at  any  time  within  the  six  months  mentioned  in 
such  notice,  redeem  the  said  land,"  etc.  It  is  insisted  that  the 
proper  construction  of  this  section  entitles  any  person  to  redeem, 
although  an  entire  stranger  having  no  interest  in  the  premises. 

This  section  admits  of  no  such  construction,  and  its  general 
phraseology  was  designed  to  include  any  other  person  than 
the  occupant  having,  or  claiming  in  good  faith  to  have,  such 
substantial  interest  in  the  premises  as  would  entitle  him  to 
redeem.  The  pernicious  practice  that  obtains  of  permitting 
a  stranger  to  the  title  to  intervene  and  set  the  machinery  of 
the  comptroller's  office  in  motion  in  order  that  he  may  redeem 
lands  sold  for  taxes  has  no  foundation  in  law. 

We  affirm  this  order  on  the  grounds  that  no  part  of  the 
premises  sought  to  be  redeemed  had  an  actual  occupant  in 
<5ontemplation  of  law,  and  that  the  relator  has  no  legal  stand- 
ing in  this  proceeding  and  is  not  entitled  to  redeem. 

The  order  should  be  affirmed,  with  costs. 

All  concur. 

Order  affirmed. 
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John  T.  Barnard,  as  Temporary  Administrator,  etc., 
Respondent,  v.  Susan  E.  Hall  et  al.,  Impleaded,  etc., 
Appellants. 

The  complaint  in  an  equity  action  was  dismissed  on  trial.  On  appeal  the 
judgment  was  reversed.  The  order  of  General  Tenn  was  affirmed  on 
appeal  to  this  court,  and  upon  defendants'  stipulation  judgment  absolute 
was  ordered  for  plaintiff,  with  costs  (140  N.  Y.  250).  Held,  that  upon 
filing  the  remittitur,  the  Special  Term  had  power  to  award  costs  and  an 
extra  allowance;  that  while  under  the  order  of  affirmance  the  costs 
awarded  were  the  costs  in  this  court  only,  as  the  case  was  one  where 
the  costs  and  an  extra  allowance  were  in  the  discretion  of  the  court 
below,  it  was  proper  for  the  court  to  award  them  in  ordering  final 
judgment. 

(Submitted  October  8,  1894 ;  decided  October  16,  1804.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  made  May  14,  1894, 
which  affirmed  an  order  of  Special  Term  directing  judgment 
in  favor  of  plaintiff  to  be  entered  upon  a  remittitur  of  the 
Court  of  Appeals. 

The  facte,  so  far  as  material,  are  stated  in  the  opinion. 

Boothhy  dk  Wan^en  for  appellants.  Costs  in  equity  actions 
are  not  a  matter  of  right,  but  are  governed  by  section  3230 
of  the  Code  of  Civil  Procedure.  {Phslps  v.  Wood^  46  How. 
Pr.  1;  Block  v.  0' Brleii,  23  Hun,  82;  SisUrs  of  Charity 
V.  KdLy,  68  N.  Y.  628 ;  In  re  Water  Gomr.,  etc,^  104  id. 
6T7;  Thomas  v.  White,  50  Hun,  441.)  The  Special  Term 
should  not  have  granted  costs  against  the  appellants.  {People 
V.  N.  r;,  Z.  E.  cfe  W,  B.  B.  Co.,  14  K  T.  S.  E.  168.)  The 
Court  of  Appeals  had  the  power  to  award  costs  of  the  trial 
term,  but  they  did  not  doit.  (Freney  v.  Smith,  126  N.  Y. 
658.)  The  Special  Term  erred  in  granting  an  extra  allowance 
against  appellants.  (Eldridge  v.  Strem,  7  J.  &  S.  295.)  No 
affidavit  was  furnished  by  the  moving  parties  on  this  motion 
for  an  extra  allowance.  The  court  should  be  furnished  with 
an  affidavit  of  facts  sufficient  to  enable  it  to.  form  an  opinion 
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on  the  subject.  {Hmoe  v.  Miner^  4  How.  252.)  The  only- 
judgment  asked  for  against  the  appellants  was  to  reform  the 
trust  deed.  {Lyon  v.  Belchford^  8  Civ.  Pro.  Rep.  229.)  Upon 
a  remittitur  being  filed  in  the  court  below,  the  latter  court 
has  no  power  to  render  any  other  judgment  than  one  simply- 
adopting  that  of  the  Court  of  Appeals  as  its  own.  {McGregor 
V.  Buel^  1  Keyes,  153.)  The  order  is  appealable.  {Cori- 
naughty  v.  S,  C,  Bank^  92  N.  Y.  401 ;  Comra,  v.  Bd.  Suprs.y 
64  id.  626.) 

E,  B.  Barnum  and  George  G.  Barnard  for  respondent. 
The  appeal  from  so  much  of  the  decree  as  declared  the  trust 
deed  of  August  24, 1883,  and  the  instrument  of  April  2, 1884^ 
filling  a  vacancy  and  purporting  to  affirm  the  trust  deed,, 
should  be  dismissed.  {Barnard  v.  Gantz^  140  N.  Y.  255  ; 
WUkina  v.  Earle^  46  id.  358.)  The  costs  and  allowance  were 
properly  awarded.  {Parrott  v.  Sawyer^  26  Hun,  466  ;  Hdck 
V.  Reinheimer,  14  N.  Y.  S.  R.  465 ;  Brown  v.  F.  L.  cfe  T. 
Co.,  24  Abb.  [N.  C]  160.) 

Per  Curiam.  The  action  was  brought  by  plaintiff's  intes- 
tate to  reform  a  certain  trust  deed  relating  to  her  property- 
and,  upon  her  death,  it  was  continued  by  plaintiff.  At  the 
Special  Term  the  tiial  resulted  in  a  dismissal  of  the  com- 
plaint; but,  upon  appeal,  the  General  Term  reversed  the 
judgment  in  favor  of  the  defendant  and  ordered  a  new  trial, 
with  costs  to  abide  the  event.  From  their  order  the  defend- 
ants appealed  to  this  court,  where  the  judgment  was  affirmed, 
and,  under  the  stipulation  of  the  defendants,  judgment 
absolute  was  ordered  by  this  court  for  the  plaintiff,  with 
costs.  {Barnard  v.  Gantz^  140  N.  Y.  255.)  After  filing 
our  remittitur,  the  plaintiff  moved  for  entry  of  judgment 
thereon  and  for  an  extra  allowance  of  five  per  cent.  An 
order  was  entered,  which,  after  making  the  judgment  of  this 
court  the  judgment  of  the  Supreme  Court,  proceeded  specifi- 
cally to  order  the  relief  to  which  the  plaintiff  was  entitled 
under  our  decision,  and,  further,  granted  "  an  extra  allowance 
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of  $1,100,  in  addition  to  costs  which  are  to  be  hereafter  taxed 
by  the  clerk,"  etc.  The  defendants  and  appellants  insist  that 
the  Special  Term  had  no  right  to  order  costs,  or  an  extra 
allowance,  and  that  in  so  ordering  and  in  formulating  the 
equitable  relief,  which  the  plaintiff  sliould  liave,  the  court 
below  has  gone  beyond,  and  has  not  conformed  exactly  to,  the 
order  of  this  court.  Under  our  order,  the  costs  awarded  were 
the  costs  in  this  court  only ;  but,  as  the  action  was  one  where 
costs  were  in  the  discretion  of  the  court,  it  was  proper  for  the 
court  below  to  award  them  in  ordering  the  final  judgment  for 
the  plaintiff,  which  our  decision  entitled  him  to.  The  dia- 
cretion,  with  which  the  court  is  invested  by  the  statute,  could 
competently  be  exercised  then.  Nor  was  the  granting  of  the 
extra  allowance  an  erroneous  exercise  of  power.  The  terms 
of  our  order  did  not  preclude  the  court  below  from  awarding 
the  costs  or  the  allowance.  It  was  within  its  discretion  to 
award  them,  upon  the  new  trial  resulting  successfully  to  the 
plaintiff  if  it  had  been  had,  and,  under  the  course  taken  by 
the  defendants,  upon  the  recovery  by  the  plaintiff  of  an  order 
for  an  absolute  judgment,  the  court  still  had  the  power  to 
determine  the  questions  of  costs  and  of  allowance.  The 
amount  of  the  allowance  was  in  the  discretion  of  the  court 
and  there  has  been  no  abuse  in  its  exercise.  As  to  the  specific 
equitable  relief  granted  by  the  court  below,  in  its  order  for 
judgment,  we  think  it  was  in  conformity  with  our  decision 
and  correctly  carried  it  into  effect. 

The  order  appealed  from  should  be  affirmed,  with  costs. 

All  concur. 

Order  affirmed. 
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Respondent. 

The  owner  of  a  chattel  may  in  general  replevy  it  from  any  person  who 
has  it  in  his  possession  and  who  has  no  right  to  retain  it  as  against  hinu 

In  a^  action  brought  by  plaintiff  against  a  bank  to  recover  theamomitof 
two  certificates  of  deposit  issued  by  it  to  him,  the  bank  alleged  that  the 
certificates  were  in  the  hands  of  one  R.  as  part  of  the  assets  of  the 
estate  of  his  deceased  wife,  and  ttiat  they  belonged  to  that  estate.  On 
the  trial  the  certificates  were  produced  by  R.  on  a  subpoena  duces  tecum, 
and  were  put  in  evidence  by  plaintiff,  for  whom  the  court  directed  judg- 
ment on  the  certificates,  and  ordered  that  they  be  deposited  with  the 
clerk  of  the  court,  to  be  retained  until  the  further  order  of  the  court,  he 
to  indorse  thereon  that  they  were  in  judgment  against  the  bank.  The 
judgment  was  reversed  on  appeal  to  this  court  (136  N.  Y.  154)  on  the 
ground  that  plaintiff  was  not  in  a  position  to  surrender  the  certificates. 
At  the  expiration  of  his  term  of  office  the  then  clerk  delivered  the  cer- 
tificates to  defendant  here,  his  successor  in  ofilce.  In  an  action  of 
replevin,  brought  to  recover  possession  of  the  certificates,  an  order  was 
granted  perpetually  restraining  the  prosecution  thereof.  The  title  of 
plaintiff  to  the  certificates  was  not  questioned,  and  it  was  admitted  that 
they  were  in  defendant's  custody,  and  that  he  refused  to  deliver  them 
up.  Held,  that  the  order  was  erroneous;  that  the  court  below  had  no 
authority  to  impound  the  certificates  and  place  them  beyond  the  reach 
of  a  writ  of  replevin  at  the  suit  of  the  true  owner;  that  the  reversal 
of  the  judgment  rendered  any  further  control  of  the  certificates  by  the 
court  or  its  officers  unnecessary,  and  that  the  direction  of  the  trial  court 
in  the  former  action,  that  the  certificates  be  retained  by  the  clerk  until 
the  further  order  of  the  court,  clothed  the  clerk  with  no  immimity  from 
liability  in  this  action,  as  the  direction  was  a  nullity  both  as  against 
R.  and  plaintiff. 

The  principle  that  where  the  court  has  in  the  administration  of  justice 
gained  possession  through  its  receiver  or  other  officer  of  the  property  in 
litigation,  it  is  deemed  to  be  in  the  custody  of  the  law,  and  this  cannot 
be  disturbed  without  permission  of  the  court,  has  no  application  to  such 
a  case;  it  applies  only  where  there  is  a  lawful  possession  under  a  lawful 
order  of  the  court. 

Ji  eeemSy  a  receiver  or  other  officer  of  the  court  is  not  protected  against 
replevin  or  other  common-law  action  brought  by  a  third  person  claim- 
ing paramount  title  to  property  in  his  possession  as  receiver. 

Even  where  property  is  in  the  custody  of  the  law  it  is  a  matter  of  course 
for  the  court,  on  api5liaition  made  in  good  faith,  to  permit  suit  to  be 
brought  by  a  third  person  claiming  rights  therein,  and  if  action  has  been 
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brought  without  such  permission  the  court  will,  if  the  conduct  of  plain- 
tiff has  not  been  willful,  permit  the  action  to  proceed. 
Also  hdd,  that  plaintiff  was  not  bound  to  procure  the  appointment  of 
representatives  of  the  estate  of  "Mrs.  K.,  and  apply  to  liave  them  brought 
in  as  defendants;  that  whatever  might  be  done  to  procure  the  substitu- 
tion as  defendant  of  the  real  claimant  of  a  title  hostile  to  Uiat  of  plain- 
tiff must  be  done  by  defendant. 

(Argued  October  8,  1894;  decided  October  16,  1894.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  made  October  3,  1893, 
which  modified  and  affirmed  as  modified  an  order  of  Special 
Term  which  perpetually  restrained  the  further  prosecution  of 
this  action. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Edmund  P.  Cottle  for  appellant.  The  order  made  at  Gen- 
eral Terra  was  on  the  sole  ground  that  it  was  in  the  nature  of 
a  contempt  to  replevy  from  and  "bring  an  action  agahist  the 
clerk  of  the  court  without  leave.  No  other  claim  of  irregu- 
larity in  plaintiffs  practice  is  made.  The  court  erred  in 
applying  the  rule  in  question  to  replevin.  Replevin  should 
not  be  enjoined  for  any  such  reason.  {ClarJc  v.  Skinner^  20 
Johns,  468 ;  IliUs  v.  Parker,  111  Mass.  508 ;  C,  E.  Bank  v. 
Blye,  101  N.  Y.  303 ;  Read  v.  M.  Bank,  136  id.  462 ;  C.  iT. 
Bank  v.  /.,  etc.,  Bank,  44 II un,  386,  392 ;  Berrick  v.  Berrick, 
21  Barb.  24 ;  CoUon  v.  Arnot,  57  N.  Y.  260  ;  Magee  v.  Scott,  9 
Gush.  148,  151;  Hedges  v.  Seeley,  9  Barb.  214;  17  N.  Y. 
208 ;  StaU  v.  Davis,  1  Black,  101 ;  Van  Winkle  v.  N.  J,  Jf. 
S,  Co.,  37  Barb.  122 ;  WiUon  v.  Anderson,  1  B.  &  Ad.  122 ; 
2  Hilliard  on  Torts  [Ist  ed.],  248,  254.)  The  Special  Term 
order  was  also  erroneous  because,  not  only  w^ere  the  parties 
named  unnecessary,  but  even  improper.  Code  of  Civil  Pro- 
cedure, section  452,  does  not  apply  to  actions  of  replevin,  or 
claim  and  delivery.  {King  v.  Seed  Co,,  25  N.  Y.  Supp,  1115 ; 
123  K  Y.  532,  538,  540;  Ujuch  v.  St.  John,  8  Daly,  142; 
Chapman  v.  Forbes,  123  N.  Y.  538 ;  Code  Civ.  Pro.  §§  1709, 
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1710.)  Where  an  affidavit  on  a  motion  asserts  a  fact  posi- 
tively it  can  only  be  controverted  by  an  equally  positive  denial 
or  by  stating  facts  upon  the  affiant's  knowledge  tending  to 
disprove  the  facts  asserted.  {Simmons  v.  Craig,  17  N.  Y. 
Supp.  24;  Sullivan  v.  Gilroy,  8  id.  401;  Code  Civ.  Pro. 
§  1712.)  The  fact  that  a  party  may  possibly  be  subjected  to 
a  double  recovery  in  the  same  matter  in  suits  by  adverse 
claimants,  is  not  a  reason  for  denying  relief  to  a  claimant  who 
comes  into  court  alleging  and  proving  his  right  to  the  thing 
demanded.  {K,  G.  Z.  Co,  v.  McEeige,  139  N.  Y.  237;  C. 
K  Bank  v.  Bli/e,  101  id.  303,  306.)  It  is  the  spirit  and 
policy  of  the  Code  and  the  law  to  require  in  the  case  of  an 
injunction,  or  in  replevin  where  a  party  desires  to  retain  pos- 
session of  the  property  in  dispute,  the  giving  of  sufficient 
security  to  protect  the  opposite  party  from  any  damage  he 
may  suffer  by  reason  of  such  injunction  or  loss  of  possession. 
This  injunction  was  granted  without  security.  (Code  Civ. 
Pro.  §1703;  mwell  v.  Muxlow,  115  K  Y.  171.)  If  the 
defendant  has  lawful  right  to  the  possession  of  the  property 
he  may,  and  should,  set  up  his  claim  of  right  by  answer. 
{Newton  v.  Waller,  12  Wkly.  Dig.  314 ;  Morris  v.  De  Witt, 
5  Wend.  71.) 

John  Cunneen  for  respondent.  The  controversy  between 
Head  and  the  Bockwells,  or  their  estates,  as  to  the  ownership 
of  the  certificates,  cannot  be  tried  without  the  presence  of  tke 
representatives  of  the  estate  of  the  Rockwell  decedents. 
{Head  V.  If.  Bank,  49  N.  Y.  S.  R.  678.)  The  action  should 
not  proceed  without  the  presence  of  the  representatives  of 
those  estates.  {OsUrhoxidt  v.  Bd,  of  Suprs.,  98  N.  Y.  249.) 
A  person  sued  for  the  recovery  of  a  cliattel  by  one  of  differ- 
ent persons  claiming  the  right  to  such  possessions,  may  have 
such  other  claimant  substituted  as  defendant  in  his  stead. 
(Code  Civ.  Pro.  §  820.) 

Andrews,  Ch.  J.  The  order  from  which  this  appeal  is  taken 
perpetually  enjoined  the  plaintiff  from  further  prosecuting  the 
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action.  The  action  was  replevin  to  recover  the  possession  of 
two  certificates  of  deposit  issued  to  the  plaintiff  by  the  Marine 
Bank  of  Buffalo,  payable  to  his  order,  one  in  1881,  and  one 
in  1883.  The  defendant  is  the  clerk  of  Erie  county,  and 
after  the  commencement  of  the  action,  and  before  the  execu- 
tion by  the  sheriff  of  the  requisition  requiring  him  to  replevy 
the  certificates,  further  proceedings  were  stayed  on  his  applica- 
tion until  the  executors  or  representatives  of  Elizabeth  and 
George  Rockwell  were  brought  in  as  parties  defendant.  The 
plaintiff  appealed  from  the  order  of  the  Special  Term  to  the 
General  Tenn,  and  the  order  was  aflirmed  by  that  court,  with 
a  modification,  however,  by  which  the  stay  was  made  absolute. 
The  General  Term  proceeded  on  the  ground  that  the  certifi- 
cates were  held  by  the  defendant  as  the  officer  of  the  court, 
and  that  the  commencement  of  an  action  to  replevy  them, 
against  the  defendant,  without  the  leave  of  the  court,  which 
had  not  been  obtained,  was  a  contempt  of  its  authority.  We 
think  the  orders  of  the  Special  and  General  Terms  were  erro- 
neous and  that  a  stay  of  tlie  plaintiff's  proceedings,  either  con- 
ditional or  absolute,  was  unauthorized. 

It  must  be  assumed  on  this  appeal  that  the  certificates  were 
the  property  of  the  plaintiff.  They  are  unindorsed,  and  the 
title  of  the  plaintiff  is  asserted  in  the  affidavit  in  the  replevin 
proceedings.  It  ie  admitted  that  they  are  in  the  custody  of 
the  defendant  and  that  he  refused  to  deliver  them  to  the 
plaintiff.  The  action  of  replevin  was,  therefore,  brought 
against  him,  and  it  was  no  defense  that  he  was  in  possession 
as  agent  of  another,  who  had  no  right  to  possession  as 
against  the  true  owner.  The  owner  of  a  chattel  may  in  gen- 
eral replevy  from  any  person  who  has  it  in  possession  and  who 
has  no  right  to  retain  it  as  against  him.  {HaU  v.  WhUe^  106 
Mass.  599 ;  Leighton  v.  Harwood^  111  id.  67 ;  Ro%e  v.  Caah^ 
58  Ind.  278 ;  Ilerzherg  v.  La%heT,  6  Mo.  483.)  The  plaintiff 
prior  to  the  commencement  of  this  action  brought  an  action 
against  the  Marine  Bank  to  recover  the  deposits  represented 
by  the  certificates.  The  bank,  among  other  defenses,  alleged 
that  the  certificates  were  in  the  possession  of  George  Rockwell 
SiCKELs  —Vol.  XC VIII.        44 
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as  part  of  the  assets  of  the  estate  of  his  deceased  wife,  the  sis- 
ter of  the  plaintiff,  and  that  the  moneys  deposited  belonged  to- 
iler and  were  deposited  by  the  plaintiff  s&  her  agent.  On  the 
trial  of  that  action  the  certificates  were  produced  by  George 
Rockwell  under  a  subpoena  duces,  and  were  put  in  evidence 
by  the  plaintiff.  The  court  directed  a  verdict  for  the  plaintiff 
on  the  certificates,  and  at  the  same  time,  on  its  own  motion, 
directed  that  the  certificates  be  deposited  with  the  clerk  of 
the  court  and  that  the  clerk  should  indorse  thereon  the  fact 
that  they  were  in  judgment  against  the  Marine  Bank,  and  he 
was  further  directed  to  seal  them  up  and  retain  them  until 
the  further  order  of  the  court.  Tlie  direction  was  obeyed, 
and  on  the  expiration  of  the  term  of  office  of  the  then  clerk, 
the  certificates  were  by  him  delivered  to  the  defendant  in  this 
action,  his  successor  in  office,  who  held  them  under  thifr 
delivery  at  the  commencement  of  this  action.  The  judgment 
in  favor  of  the  plaintiff  in  the  suit  against  the  Marine  Bank 
was  reversed  in  this  court  (130  N.  Y.  154)  on  the  ground  that 
the  plaintiff  was  not  in  a  position  to  surrender  the  certificates 
at  the  time  of  the  trial,  and  was  not,  therefore,  entitled  to 
recover.  The  new  trial  in  the  bank  case  has  not  yet  been 
had,  and  this  action  was  brought  presumably  to  enable  the 
plaintiff,  if  he  shall  establish  his  title  to  the  certificates,  to- 
place  himself  in  a  position  on  the  trial  of  the  bank  action,  to- 
meet  the  conditions  upon  which  his  right  to  recover  against 
the  bank  depends. 

We  know  of  no  principle  which  entitled  the  court,  under 
the  circumstances  disclosed,  to  impound  the  certifi<5ates  and 
place  them  beyond  the  reach  of  the  writ  of  replevin,  at  the 
suit  of  the  true  owner.  The  purpose  of  the  court  in  directing 
the  detention  seems  to  have  been  the  protection  of  the  bank 
which  issued  them,  pending  any  further  litigation  as  to  the 
validity  of  the  judgment.  Tlie  reversal  of  the  judgment  ren- 
dered any  further  control  of  the  certificates  by  the  court  or  its 
officer  unnecessary  for  the  purpose  indicated.  The  direction 
of  the  trial  judge,  that  the  certificates  should  be  retained  by 
the  clerk  until  the  further  order  of  the  court,  was  a  summary 
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afisumption  of  authority,  and  clothed  the  clerk  with  no  immu- 
nity from  liability  to  respond  in  an  action  by  the  true  owner  to 
recover  the  certificates.  The  principle  that  where  the  court 
has,  in  the  administration  of  justice,  gained  possession  through 
its  receiver  or  other  officer,  of  the  property  in  litigation,  it  is 
deemed  to  be  in  the  custody  of  the  law,  and  that  this  custody 
cannot  be  disturbed  without  permission  of  the  court,  has  hero 
no  appropriate  application.  The  principle  applies  only  where 
there  is  a  lawful  possession  under  a  lawful  order  of  the  court, 
and  even  in  cases  where  property  is  in  the  hands  of  the 
receiver  lawfully  appointed,  the  courts  are  very  cautious  not 
to  embarrass  persons  claiming  title  hostile  to  the  receiver  from 
pursuing  the  usual  legal  remedies  for  the  enforcement  of  their 
rights.  A  receiver  is  not  protected  under  a  general  order 
appointing  him  receiver  of  the  property  of  a  bankrupt  or 
other  person  against  replevin  or  otlier  common-law  action 
brought  by  a  third  person,  claiming  paramount  title  to  prop- 
erty in  his  possession  as  receiver.  {Corn  Exchange  BanTc  v. 
Blye^  101  N.  Y.  303.)  So,  also,  while  the  property  of  a  judg- 
ment debtor  taken  on  execution  may  be  in  the  custody  of  the 
law,  so  as  to  prevent  any  interference  by  him  with  the  posses- 
sion of  the  officer,  it  may  be  replevied  by  a  third  person  claim- 
ing superior  title.  {Clarh  v.  Skinnery  20  Jo.  468.)  Even 
where  the  property  is  in  the  custody  of  the  law  it  is  matter  of 
course  for  the  court,  on  application  made  in  good  faith,  to  per- 
mit suit  to  be  brought  by  a  third  j^erson  claiming  rights  therein^ 
which  cannot  be  fairly  adjudicated  in  the  original  action 
or  proceeding,  and  in  such  case,  if  the  action  has  been  brought 
without  such  prior  permission,  the  court  will,  if  the  conduct  of 
the  plaintiff  has  not  been  willful,  permit  the  action  to  proceed. 
{Hills  V.  Parker y  111  Mass.  508.)  The  direction  of  the  court 
made  on  the  trial  of  the  Marine  Bank  case,  committing  the 
certificates  to  the  custody  of  the  then  clerk,  was  not  made  in 
the  course  of  any  contest  between  the  rival  claimants  of  the 
certificates.  The  question  of  title  was  not  being  tried  as 
between  them.  It  was  involved  in  the  issue  made  between 
the  plaintiff  and  the  bank.     The  estate  of  the  plaintiff's  sister 
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was  not  bound  by  any  adjudication  of  title  made  in  that  action. 
Her  husband  brought  the  certificates  into  court  under  compul- 
sion of  a  subpoena.  He  could  not  lawfully  be  deprived  of  the 
possession  of  the  certificates  by  a  summary  order  of  the  judge. 
The  order  as  against  him  was  a  nullity,  and  it  was  a  nullity 
also  so  far  as  it  tended  to  deprive  the  plaintiff  of  his  right  to 
bring  an  action  in  replevin  against  the  clerk  or  any  other  per- 
son in  possession  of  the  certificates.  When  the  judgment  of 
the  Marine  Bank  was  rendered,  the  whole  purpose  of  the  order 
was  spent.  We  think  the  plaintiff  was  not  bound,  as  a  pre-? 
liminary  to  his  bringing  his  action  against  the  clerk,  to  apply 
for  leave  to  the  court.  Such  an  application  could  not  have 
been  justly  denied,  if  leave  was  necessary,  and  even  in  that 
case  it  would  be  a  harsh  exercise  of  authority  which  visits  the 
plaintiff  with  the  penalty  of  an  absolute  stay  of  his  proceed- 
ings in  the  action,  for  the  technical  omission  to  ask  the  leave 
of  the  court  to  bring  it,  which  could  not  properly  have  been 
refused  if  application  had  been  made. 

The  plaintiff  was  not  bound  to  procure  the  appointment  of 
representatives  of  the  estates  of  Mrs.  Rockwell  and  her  hus- 
band and  to  apply  to  have  them  brought  in  as  defendants. 
The  Code  gives  a  remedy  where  a  third  person  makes  a  claim 
to  the  property  involved  in  a  replevin  action  (Code,  §§  1709 
and  1710),  and  whatever  might  be  done  in  procuring  a  substitu- 
tion of  the  real  claimant  of  a  hostile  title  to  that  of  the  plain- 
tiff, as  defendant  in  place  of  the  original  defendant,  must  be 
done  by  the  defendant.  That  burden  he  cannot  impose  on 
the  plaintiff.  The  clerk  may  be  put  to  trouble  and  expense 
in  defending  the  action,  without  any  fault  of  his  own,  but  he 
stands  as  any  other  custodian  of  property  who  has  assumed 
and  strives  to  retain  the  custody  as  against  the  true  owner, 
without  lawful  authority. 

The  orders  of  the  Special  and  General  Terms  should  be 
reversed,  with  costs. 

All  concur. 

Orders  reversed. 
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MiOHAEL  SowEN,  Respondent,  v.  Miohael  Sweeney  et  al.^ 
Impleaded,  etc.,  Appellants. 

In  an  action  for  partition  it  was  ordered  that  the  issues  of  fact  be  tried  at 
Circuit,  and  certain  questions  were  framed  to  be  answered  by  the  jury. 
Trial  was  so  had,  the  questions  were  answered  by  the  jury,  and  upon 
written  consent  of  all  parties  it  was  directed  that  Ihe  further  hearing  of 
the  action  should  be  before  the  court  at  Special  Term.  Upon  such 
hearing,  the  court  made  findings  and  conclusions  of  law  incorx)orating 
in  the  former  the  findings  of  the  jury,  and  an  interlocutory  judgment 
was  entered  thereon.  Held,  that  a  motion  for  a  new  trial  at  General 
Term  was  properly  dismissed;  that  the  issues  in  the  action  were  triable 
by  a  jury  as  matter  of  right  (Code  Civ.  Pro.  §  1544);  that  the  facts  found 
by  the  jury  were  binding  upon  the  Special  Term;  and  so,  the  trial  was 
not  by  the  court  without  a  jury,  within  the  meaning  of  the  Code  of 
Civil  Procedure  (§  1001)  authorizing  a  motion  for  a  new  trial  after  entry 
of  an  interlocutory  judgment,  where  the  decision  ''upon  trial  of  an 
issue  of  fact  by  the  court "  directs  such  a  judgment. 

*  (Argued  October  8,  1894;  decided  October  16,  1894.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Oonrt  in  the  first  judicial  department,  made  June  14,  1894, 
which  dismiBsed  a  motion  by  defendants  for  a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

WiUiam  IL  Arnoux  and  Francis  C.  Devlin  iot  appel- 
lants. An  order  of  the  General  Term  dismissing  a  motion  for 
want  of  jurisdiction  involves  a  substantial  right,  and  is,  there- 
fore, appealable  to  the  Couii;  of  Appeals.  {Tilton  v.  Beecher, 
69  N.  Y.  176 ;  Hewlett  v.  Wood,  67  id.  394 ;  Jemison  v.  G. 
S.  Bank,  85  id.  546 ;  Heed  v.  Mayor,  etc.,  97  id.  620  ;  Ander- 
son Y.Anderson,  112  id.  104;  Borye  v.  B.  Iron  Co.,  133  id. 
477.)  The  motion  for  a  new  trial  was  properly  made  in  this 
action  at  the  General  Term,  and  its  refusal  to  hear  the  same 
under  section  1001  of  the  Code  was  error.  (  Vermilyea  v. 
Palmer,  52  N.  T.  471;  Learned  v.  TiUotson,  97  id.  3; 
Ha/mmond  v.  Morgan,  101  id.  86 ;  Acker  v.  Lelamd,  109  id.  5 ; 
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Code  Civ.  Pro.  §§  963,  967,  999,  1000,  1002,  1201 ;  Jiaynar 
V.  Ran/nor,  94  N.  Y.  248 ;  Tilton  v.  Vail,  117  id.  520.) 

Flameii  B,  Candler  for  respondent.  The  General  Term 
committed  no  error  in  dismissing  the  motion  for  a  new  trial 
made  there  on  the  ground  that  it  did  not  have  jurisdiction  to 
entertain  the  same.  (Code  Civ.  Pro.  §§  1001,  1544 ;  Joiies  v. 
Jones,  120  N.  Y.  589 ;  Borcliester  v.  Dorchester,  121  id.  156 ; 
Knowlton  V.  Atkins,  134  id.  313-322 ;  Tilton  v.  Fail,  117 
id.  520 ;  Garczynshi  v.  Russell,  75  Hun,  512.)  Should  the 
court,  however,  determine  that  error  was  committed  by  the 
General  Term  in  refusing  to  entertain  the  motion  for  a  new 
trial,  then  the  disposition  to  be  made  of  the  present  appeal 
would  be  to  reverse  the  order  and  send  the  case  back  to  the 
General  Term  for  consideration.  {Dorchester  v.  Dorchester^ 
121N.Y.156;  Reed  Y.May  or,  91  \^.%20',  Hewlett  y.  Woody 
67  id.  394 ;  H.  F.  Ins,  Co,  v.  Tomlinson,  58  id.  215.) 

Babtlett,  J.  This  is  an  appeal  from  an  order  of  the  Gen- 
eral Term  of  the  first  department  dismissing  appellants' 
motion  for  a  new  trial.  This  is  an  action  for  partition,  and 
it  was  ordered  that  the  issues  of  fact  be  sent  to  the  Circuit, 
And  certain  questions  were  fi*amed  for  the  jury  to  answer. 
Trial  was  had,  and  the  jury  answered  the  questions  pro- 
pounded. Upon  the  written  consent  of  all  the  parties  it  was 
•directed  that  the  further  hearing  of  the  action  be  proceeded 
with  before  the  court  at  Special  Term.  Thereupon  the  action 
•came  on  for  further  hearing  at  Special  Term ;  the  court  made 
findings  of  fact  and  conclusions  of  law,  including  in  the  former 
the  findings  of  the  jury,  and  an  interlocutory  judgment  was 
entered  thereon.  The  appellants  then  moved  at  General 
Term,  upon  the  pleadings,  verdict,  findings  and  other  papers 
and  proceedings,  for  a  new  trial.  The  General  Term  dismis- 
sed the  motion  upon  the  ground  that  the  court  had  no  juris, 
diction  to  entertain  the  same. 

The  sole  question  presented  in  this  appeal  is  whether  the 
appellants  were  entitled  to  make  the  motion  under  section 
1001  of  the  Code  of  Civil  Procedure. 
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The  material  portion  of  the  section  reads  as  follows: 
*' Where  the  decision  or  report  rendered  upon  the  trial  of  an 
issue  of  fact  by  the  court  without  a  jury,  or  by  a  referee, 
directs  an  interlocutory  judgment  to  be  entered  ;  and  further 
proceedings  must  be  taken  before  tlie  court,  or  a  judge  thereof, 
or  a  referee,  before  a  final  judgment  can  be  entered ;  a  motion 
for  a  new  trial  upon  one  or  more  exceptions  may  be  made  at 
the  General  Term  after  the  entry  of  the  interlocutory  judg- 
ment, and  before  the  commencement  of  the  hearing  directed 
therein.     »     *     *" 

Does  this  record  disclose  the  trial  of  an  issue  of  fact  by  the 
court  without  a  jury  ?  Tliis  being  an  action  for  partition  the 
issues  were  triable  by  a  jury  as  matter  of  right.  (Code, 
§  1544.)  In  an  ordinary  equitable  action,  where  the  issues  are 
not  triable  by  a  jury,  the  court  may,  upon  its  own  motion, 
direct  one  or  more  questions  of  fact  to  be  tried  at  the  Circuit, 
but  it  can  disregard  the  findings  of  the  jury,  and  proceed  with 
the  cause  as  if  its  aid  had  not  been  invoked.  {Acker  v. 
Zeland,  109  N.  Y.  11.) 

In  the  case  at  bar  the  court  was  vested  with  no  such  discre- 
tion, and  the  facts  found  by  tne  jury  were  binding  upon  the 
Special  Term.     (Jones  v.  Joiies^  120  N.  Y.  599.) 

We  are  of  opinion  that  the  trial  in  this  case  was  not  by  the 
court  without  a  jury,  within  the  meaning  of  section  1001  of 
the  Code  of  Civil  Procedure,  and  that  the  order  appealed  from 
is  right  and  should  be  affirmed. 

The  order  should  be  affirmed,  with  costs. 

All  concur. 

Order  afltened. 
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John   S.   Cronin,   Appellant,    v.  Johanna  Q.  Cbooks, 
Kespondent. 

A  wammt  of  attachment  recited  that  defendant  "  has  assigned  and  dis- 
posed of,  or  is  about  to  assign  or  dispose  of,"  with  intent  to  defraud  her 
creditors.  Hdd,  that  this  was  not  a  compliance  with  the  provision  of 
the  Code  of  Civil  Procedure  {%  641)  which  requires  the  warrant  to 
"  briefly  recite  Ijie  ground  of  the  attachment; "  that  the  warrant  stated 
no  ground,  as  to  state  in  the  alternative  was  to  state  neither  the  one  fact 
nor  the  other;  and  so,  it  was  fatally  defective. 

(Argued  October  8,  1894;  decided  October  16,  1894.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Comt  in  the  third  judicial  department,  made  February  13, 
1894,  which  affirmed  an  order  of  Special  Term  vacating  a 
warrant  of  attachment. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

tT.  K,  Long  for  appellant.  The  order  of  affirmance  of  the 
General  Term  is  appealable.  {Birge  v.  B,  B.  Co,^  133  N. 
Y.  477;  Anderson  v.  Anderson^  112  id.  104;  Hwrbler  v. 
Bernha/rth,  115  id.  459;  Dintrvff  v.  TuthiU,  62  Hun,  594; 
Johnson  V.  Buckel^  65  id.  602 ;  HaU  v.  Prote,  75  id.  13.) 
The  learned  General  Terms  in  their  construction  of  section 
641  of  the  Code  of  Civil  Procedure  give  too  much  promi- 
nence to  that  section,  which  is  mainly,  if  not  wholly,  direct- 
ory, and  fail  to  construe  it  as  they  should  do,  with  section 
636,  which  clearly  shows  the  affidavit  is  the  whole  foundation 
of  the  attachment,  and  if  that  shows  facts  bringing  it  within 
section  636  the  warrant  issues  as  a  matter  of  course.  {Thomp- 
son V.  Datef^,  57  Hun,  319  ;  Ross  v.  Wigg,  34  id.  196 ;  N.  P. 
Bank  v.  Whitmore^  104  N.  Y.  305 ;  BrinTdey  v.  BrinJdeyy 
56  id.  193;  D.  C.  3L  Jm.  Co.  v.  Van  Wagner,  132  id.  401 ; 
Code  Civ.  Pro.  §  649  ;  Folmshee  v.  City  of  Amsterdam^  142 
'N.  Y.  122.)  The  warrant  of  attachment  briefly  and  truly 
recited  the  grounds  of  the  attachment  as  set  up  in  the  affi- 
davit. Under  the  2d  subdivision  of  section  636  of  the  Code, 
what  the  affidavit  must  show  is,  the  intent  on  the  part  of 
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the  defendant  to  defraud  her  creditors.  (ThompBon  v.  Dater^ 
57  Hun,  319 ;  Van  Alstyne  v.  Ervine,  111  ]S\  Y.  331 ;  Gar- 
son  V.  Brumhe7*g^  75  Hun,  336.)  We  think  the  true  mean- 
ing of  section  641  of  the  Code  of  Civil  Procedure  is  that  the 
warrant  must  show  whether  the  defendant  is  one  of  the  several 
classes  of  defendants  against  wliom  an  attachment  may  issue. 
(  Van  Alstyne  v.  Ervine^  11  N.  Y.  331.)  The  order  vacating 
the  warrant  of  attachment  should  liave  been  reversed,  because 
it  is  itself  irregular  and  without  jurisdiction  in  ordering  the 
delivery  of  the  attached  property  to  James  M.  Walsh,  not  a 
party  to  the  action,  and  in  whose  favor  no  claim  or  proof  was 
made  that  he  acquired  any  lien  on  the  property  after  it  was 
attached.  (Code  Civ.  Pro.  §§  682,  709 ;  Delmore  v.  Owen^ 
44  Hun,  296.) 

Franh  S.  Black  for  respondent.  The  warrant  is  defective. 
[Arnot  V.  Wright^  55  Him,  561.)  There  was  a  waiver  of 
notice  of  motion.  {Whiie  v.  Colton^  59  N.  Y.  629;  Thayer 
V.  Marshy  75  id.  640.)  It  was  not  necessary  to  specify  the 
ground  of  the  motion  in  the  notice.     (Code  Civ.  Pro.  §  641 ; 

Wifinehrenner  v.  Edgerton^  30  Barb.  185.)  The  warrant 
could  not  be  awarded.  (Code  Civ.  Pro.  §  723.)  The  aflSdavit 
was  insufficient.  {Simar  v.  Canaday^  53  X.  Y.  298 ;  O'Reilly 
V.  Fred,  37  How.  Pr.  272,  274;  Yates  v.  North,  44  N. 
Y.  271,  274;  Ellison  v.  Bernstein,  60  id.  145,  148;  Dinin 
ruff  V.  TuthiU,  43  N.  Y.  S.  E.  704 ;  Kneeland  on  Attach- 
ments, 368,  369,  370 ;  J/".  X.  Bank  v.  Ward,  35  Hun,  395, 
398  ;  Bennett  v.  Edicards,  27  id.  352,  353 ;  Neil  v.  Sachs,  15 
Wkly.  Dig.  476,  477;  S.  C.  Bank  v.  Alherger,  78  N.  Y.  252, 
258 ;  Murphy  v.  Jack,   142  id.  215 ;  1  Rumsey's  Pr.   519 ; 

W.  Bank  v.  Meehan,  49  N.  Y.  S.  E.  606.) 

Gray,  J.  The  warrant  of  attachment,  which  was  granted 
in  this  action,  was  based  upon  an  affidavit  which  set  forth  a 
certain  disposition  made  by  the  defendant  of  her  property ; 
which  deponent  alleged  to  liave  been  fraudulent,  and  whereby 
she  had  assigned  and  disposed  of  her  property  with  intent  to 
defraud  her  creditors  and  to  hinder  etc.  the  plaintiff  in  the 
SiCKBLs— Vol.  XCVIII.        45 
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collection  of  his  demand  against  her.  Without  considering 
the  suflBiciency  of  the  affidavit,  we  think  it  very  clear  that  the 
warrant  was  defective.  The  warrant  recited  that  the  defend- 
ant "  has  assigned  and  disposed  of,  or  is  about  to  assign  or  dis- 
pose of  her  property."  The  provisions  of  section  641  of  the 
Code  of  Civil  Procedure  were  not  complied  with.  They  pro- 
vide, among  other  tilings,  that  the  warrant  "must  briefly 
recite  the  ground  of  the  attachment."  This  warrant  stated 
no  ground ;  for  to  state  in  the  alternative,  is  to  state  neither 
the  one  nor  the  other  fact.  Such  an  alternative  statement  of 
grounds  results  in  a  mutual  exclusion. 

The  General  Terms  of  the  first  and  fifth  departments  have 
construed  the  section  of  the  Code  in  the  same  way  as  has  the 
General  Term  below  {Johnson  v.  Bnekel^  66  Hun,  601 ;  Hale 
V.  Prote,  75  id.  13 ;  Dinturff  v.  TutUU,  43  State  Rep.  704), 
and  we  think  the  construction,  which  has  been  thus  generally 
given,  is  right.  Our  review  of  this  order  is  justified  by  the 
insertion  in  it  of  the  grounds  for  the  affirmance.  A  question 
of  law  only  was  raised,  as  to  the  power  of  the  court  to  grant 
Buch  a  warrant. 

The  order  should  be  affirmed,  with  costs. 

All  concur. 

Order  affirmed. 


Elizajbeth  a.  Gray,  Respondent,  v,  James  C.  Gray, 
Appellant. 

The  Qomplaint  in  an  action  for  divorce  brought  by  the  wife  alleged  that 
the  parties  were  married  in  this  state  and  that  plaintiff  resided  here. 
The  summons  was  served  in  this  state  and  defendant  appeared  and 
answered.  The  answer,  after  denying  the  commission  of  the  offenses 
charged  in  the  complaint,  as  a  separate  defense  alleged  that  both  parties 
were,  "at  all  the  times  mentioned  in  the  complaint,"  residents  of  the 
state  of  Pennsylvania,  and  that  the  courts  of  this  state  had  no  jurisdiction. 
To  this  plaintiff  demurred  as  upon  its  face  insufficient.  Upon  the  plead- 
ings and  other  proof  which  warranted  a  finding  that  the  parties,  before  the 
commencement  of  the  action,  had  separated,  and  that  plaintiff  was  then 
a  resident  of  this  state  as  defined  by  the  Code  of  Civil  Procedure  (§  17d8), 
an  order  was  granted  directing  the  payment  by  plaintiff  of  sums  sped* 
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fied  for  counsel  fee  and  alimony.  Held,  that  the  court  had  power  to 
make  the  order;  that  even  if  the  fact  of  resTdence  in  another  state  was 
to  be  deemed  settled  by  the  demurrer,  the  legal  effect  of  the  fact  pre- 
sented an  issue  of  law  which  defendant  had  no  absolute  right  to  have 
decided  upon  a  motion,  and  the  court  has  power  to  compel  defendant  to 
furnish  plaintiff  with  means  to  meet  it  in  the  usual  way;  but  that  no 
such  effect  could  be  given  to  the  pleadings  upon  a  motion  lilie  this,  in 
such  an  action. 

(Argued  October  8,  1804;  decided  October  16,  1894.) 

Appeal  from  order  of  tlie  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  made  May  14,  1894:, 
which  aflBirmed  an  order  of  Special  Term  awarding  alimony 
and  counsel  fees  to  the  plaintiflF. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Charles  A.  Boston  for  appellant.  The  order  of  the  Gen- 
eral Term  is  appealable  to  this  court.  {Collins  v.  CollhiSj  80 
N.  Y.  1.)  The  court  was  without  jurisdiction  to  grant  this 
order.  {Cutler  v.  Wright,  22  N.  Y.  471 ;  Lorillard  v.  Chjde^ 
86  id.  384 ;  AlUn  v.  Patterson,  7  id.  476 ;  Prindle  v. 
CarutherSj  15  id.  425  ;  Angell  v.  Van  Sohaiek,  132  id.  187 ; 
€ode  Civ.  Pro.  §  831 ;  De  Meli  v.  Be  Meli,  120  X.  Y.  485  ;• 
Ferrier  v.  Ferrrier,  4  Edw.  206 ;  Midler  v.  Earl,  5  J.  &  S. 
Z^% ;  Stanton  v.  Swaiti,  10  Civ.  Pro.  Eep.  12 ;  Bostwich  v. 
Menck,  4  Dalj^  68 ;  Tiffany  v.  Bowerman,  2  Hun,  643 ; 
Harrison  v.  Harrison,  20  Ala.  629 ;  People  v.  DawdeU,  25 
Mich.  247;  Reed  v.  Reed,  52  id.  117;  Conxnaij  v.  Beazley,  3 
Hagg.  Ecc.  639;  Hawey  v.  Farnie,  L.  K.  [6  P.  D.]  35  ;  L. 
R  [8  App.  Cas.]  43;  Stewart  on  Mar.  <fe  Div.  §g  201,  218, 
^21 ;  Leith  v.  Leith,  39  N.  H.  20  ;  Barler  v.  Root,  10  Mass. 
260 ;  Seioall  v.  Sewall,  122  id.  156  ;  Reel  v.  Elder,  62  Penn. 
St.  208  ;  Colmn  v.  Reed,  55  id.  375 ;  Ditson  v.  Pitson,  4  R. 
I.  87 ;  Pitt^  V.  Pitt,  4  MacQueen  II.  of  L.  627 ;  Erlcenhrach 
v.  Erlcenhrach,  96  X.  Y.  456  ;  DieMnson  v.  Diekinson,  63 
Hun,  516;  Pengnet  x.  Pfteljjs,  4:S  Barb.  566;  Chamherlaiii 
V.  Chamberlain,  63  Ilun,  96  ;  2  Bishop  on  Mar.,  Div.  &  Sep. 
.§§  144,  183  ;  Brown  on  Jurisdiction,  §  77  ;  Lloyd  on  Div.  35  ; 
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Cooley  on  Const.  Law^  §  230 ;  Hanover  v.  Turner^  1*1:  Mass. 
224 ;  SewaU  v.  Sewall,  122  id.  156  ;  Cheevery.  Wilson^  9  Wall. 
108 ;  Strader  v.  Graham^  10  flow.  Pr.  82 ;  Hoffman  v.  Hoff- 
man^ 46  N.  T.  30 ;  People  v.  Baker ^  76  id.  78 ;  Hunt  v.  Hunty 
72  id.  217 ;  DdafieU  v.  Brady,  108  id.  524 ;  Z.  S,  R.  R.  Co.  v. 
Roach,  80  id.  339 ;  U.  JS.  v.  Saunders,  120  U.  S.  126 ;  22 
Wall.  492 ;  Badeau  v.  V.  S,,  130  U.  S.  439 ;  Plimpton  v. 
Bigelow,  93  N.  Y.  592 ;  Coats  v.  DonneU,  94  id.  178 ;  Far»- 
derpoel  v.  Gorman,  140  id.  563 ;  Douglass  v.  7^.  /n«.  Cb.,  138 
id.  209 ;  ^err  v.  Kerr,  41  id.  272.)  The  application  of  the 
general  principles  of  equity  demanded  that  sXimony  pendente 
lite  and  counsel  fees  should  be  refused.  {Collins  v.  Collins, 
71  N.  Y.  269 ;  80  id.  1 ;  Maxwell  v.  Maxwell,  28  Hun,  666  \ 
Moller  V.  Moller,  115  N.  Y.  466 ;  Lyon  v.  Lyon,  62  Barb. 
138 ;  Monh  v.  Monk,  7  Kobt.  153 ;  2  Bishop  on  Mar.,  Div. 
&  Sep.  §§  714, 715 ;  1  Greenl.  on  Ev.  §§  45, 96,  200 ;  Bokd  ▼• 
Bokel,  3  Edw.  Ch.  376;  Kane  v.  Kaaie,  Id.  389.) 

Frederick  IL  Man  for  respondent.  The  Supreme  Court 
had  jurisdiction  of  the  action.  (Code  Civ.  Pro.  §§  1756,  1780  ; 
Robinson  v.  (9.  S,  N.  Co.,  112  N".  Y.  315 ;  BrinUey  v.  Brinh- 
ley,  50  id.  184,  201.)  The  amounts  of  the  alimony  and 
counsel  fee  allowed  were  moderate  and  proper.  {De  Liamosa^ 
V.  De  Llamosas,  62  N.  Y.  618.) 

O'Brien,  J.  The  plaintiff  in  this  action  seeks  to  obtain 
against  her  husband,  the  defendant,  an  absolute  divorce  on  the 
ground  of  adultery.  The  court  at  Special  Term  made  an 
order,  which  has  been  aflSrmed  on  appeal,  directing  the  pay- 
ment to  the  plaintiff  by  the  defendant  of  the  sum  of  $250 
counsel  fee  besides  $100  per  month  alimony  for  the  mainte- 
nance of  the  plaintiil  and  the  two  children  of  the  marriage^ 
residing  with  her  in  this  state,  during  the  pendency  of  tlie  action. 

The  only  question  presented  by  this  appeal  is  whether  the 
court  had  the  power  to  make  the  order.  It  is  alleged  in  the 
complaint  that  the  parties  were  married  in  this  state  and  that 
the  plaintiff  resides  here ;  that  the  defendant  since  the  mar- 
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riage  has  committed  various  acts  of  adultery,  with  proper 
specifications  as  to  time  and  place.  Some  of  these  acts  are 
charged  to  have  been  committed  within  this  state  and  others 
in  the  srtate  of  Pennsylvania.  It  is  not  claimed  that  the  com- 
plaint is  in  any  respect  defective  or  insufficient.  The  defend- 
ant in  his  answer,  after  denying  the  commission  of  the  offenses 
charged,  states  as  a  third  and  separate  defense  to  the  whole 
complaint  that,  at  the  times  mentioned  in  the  complaint,  both 
of  the  parties  were  residents  of  the  state  of  Pennsylvania,  and 
that  the  courts  of  this  state  have  no  jurisdiction  of  the  action. 
The  language  in  which  this  defense  is  framed,  referring 
as  it  does  to  all  the  tiines  vientiojied  in  the  complaint^  and 
the  dates  there  mentioned  being  that  of  the  marriage  and  of 
the  commission  of  the  several  acts  of  adultery^  charged, 
renders  the  meaning  somewhat  obscure,  but  it  was  doubtless 
intended  to  include  the  residence  of  both  parties  at  the  time  of 
the  commencement  of  the  action.  The  plaintiff  has  demurred 
to  tliis  separate  defense  upon  the  ground  that  upon  its  face  it 
is  insufficient  in  law.  The  defendant's  counsel  argues  that  the 
facts  stated  in  the  special  defense  with  respect  to  the  residence 
of  the  parties  stand  admitted  upon  the  record.  It  appears 
from  a  statement  in  the  order  that  the  pleadings  ^vith  other 
proofs  were  before  the  court  upon  the  hearing  of  the  motion 
for  counsel  fees  and  alimony.  Tlie  petition  and  affidavits  in 
support  of  the  motion  would  warrant  a  finding  by  the  coUrt 
upon  the  motion  that  the  parties  had  separated  some  time 
before  the  commencement  of  the  action  and  that  the  plaintiff 
was  then  a  resident  of  this  state  as  defined  by  §  1768  of  the 
Code,  unless  the  admissions  of  the  demurrer  were  conclusive. 
Section  1756  of  the  Code  authorizes  an  action  for  divorce 
where  the  parties  were  married  within  this  state.  The  general 
rule  to  be  derived  from  principles  of  universal  application  is 
that  the  courts  of  this  state  have  no  power  to  adjudge  the 
status  of  parties  residing  beyond  its  jurisdiction.  It  is  not 
likely  that  this  rule  was  changed  or  intended  to  be  changed 
by  the  provisions  of  the  Code.  Without  deciding  the  ques- 
tion we  will  assume  for  the  purposes  of  this  appeal  that  such 
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is  the  law.  But  it  would  not  follow,  we  think,  from  such 
concession  that  the  order  in  question  was  made  without  power. 
It  appears  from  the  papers  used  upon  the  application  that  the 
simimons  was  served  upon  the  defendant  in  this  state  and 
that  he  has  appeared  though  denying  the  jurisdiction  as 
above  stated.  The  court  thus  obtained  jurisdiction  of  the 
defendant's  i)erson  though  it  may  not  of  the  subject-matter 
of  the  action.  The  defendant,  upon  his  own  theory,  came 
into  the  courts  of  this  state  to  obtain  an  adjudication  as  to  the 
legal  eflFect  upon  the  action  of  the  residence  of  the  parties  in 
another  state  at  tlie  time  of  the  commencement  of  the  action. 
He  presented  a  question  which  tlie  court  was  not  bound  to 
decide  in  advance  of  the  trial  and  upon  a  motion  of  this  char- 
acter. The  admissions  of  the  demurrer  and  the  allegations  in 
the  petition  and  affidavits  were  in  conflict.  The  jurisdiction 
of  the  court  to  grant  the  plaintiff  any  relief  was  a  fundamental 
question  upon  which  the  plaintiff  was  entitled  to  a  hearing 
and  to  the  assistance  of  counsel  quite  as  much  as  upon  any 
other  question  of  fact  or  law  in  the  case.  If  it  be  assumed 
that  the  defense  as  to  the  jurisdiction  was  good  the  defendant 
might  have  safely  disregarded  the  action  and  challenge  any 
judgment  rendered  against  him  as  void  when  attempted  to  be 
enforced  at  any  time  or  within  any  jurisdiction.  But  he 
elected  to  have  a  decision  upon  the  question  in  the  courts  of 
this  state,  and  he  was  not  entitled  to  that  except  in  the  regu- 
lar and  ordinary  course  of  ^procedure  and  upon  compliance 
with  the  usual  practice  with  respect  to  counsel  fees  and  ali- 
mony.  Even  if  the  fact  of  residence  in  another  state  was  to 
be  deemed  settled  by  the  demurrer,  still  the  legal  effect  of  the 
fact  upon  the  suit  still  remained.  That  raised  an  issue  of 
law  which  the  defendant  had  no  absolute  right  to  have  decided 
upon  a  motion,  as  the  court  had  power  to  compel  him  to  fur- 
nish the  plaintiff  the  necessary  means  to  meet  it  in  the  usual 
way.  But  admissions  made  l)y  the  parties  in  ari  action  to 
obtain  a  divorce,  whether  by  pleading  or  otherwise,  are  not 
always  binding  upon  the  court  or  the  parties  themselves  for 
all  purposes  and  at  every  stage  of  the  action.     It  is  not  until 
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judgment  is  rendered  upon  the  issue  of  law  and  all  oppor- 
tunity for  the  party  demurring  to  change  position  by  amend- 
ment or  withdrawal  has  passed,  that  such  a  pleading  upon  a 
motion  like  this  should  be  given  the  effect  claimed  for  it  by  the 
learned  counsel  for  the  defendant.  The  papers  used  on  this 
motion  disclosed  a  condition  of  things  that  might  well  induce 
the  court  to  hesitate  before  declining  at  that  stage  of  the  case 
to  proceed  for  want  of  jurisdiction.  The  plaintiff's  petition 
and  the  affidavits  in  support  of  it  states  in  positive  terms  that 
she  resided  in  Brooklyn  with  her  mother  when  the  action  was 
commenced.  The  fact  that  she  was  actually  sojourning  or 
dwelling  there  at  the  time  is  nowhere  denied  by  the  numerous 
affidavits  produced  by  the  defendant.  On  the  contrary,  it  is 
perfectly  plain  as  matter  of  fact  that  the  plaintiff  left  Philadel- 
phia, where  her  husband  then  and  still  resides,  in  April,  1893, 
some  months  before  this  suit  was  commenced,  and  that  since 
that  date  she  has  been  residing  within  this  state.  The  point 
and  meaning  of  the  answer  demurred  to  is  that  inasmuch  as 
the  residence  and  domicile  of  the  defendant  is  in  Pennsyl- 
vania that  also  must  be  the  residence  and  domicile  of  liis  wife. 
It  is  no  doubt  true  that,  prima  facie^  the  domicile  of  the  hus- 
band is  that  of  the  wife,  but  it  is  equally  true  that  in  cases 
where  a  separation  takes  place  by  reason  of  domestic  difficul- 
ties, such  as  are  disclosed  by  this  record,  the  wife  may  obtain 
a  residence  in  this  state  which  will  enable  her  to  maintain  the 
action.  (Code,  §  1768.)  It  appears  that  numerous  papers 
were  read  upon  the  hearing  of  the  motion  upon  the  question 
of  residence  by  both  sides  ^yithout  objection,  and  under  such 
circumstances  the  court  Avas  not  confined  to  what  appeared 
froi;i  the  pleadings,  but  had  the  right  to  consider  the  other 
proofs  and  to  do  justice  according  to  what  seemed  to  be  the 
actual  facts  of  the  case.  Giving  to  all  the  proofs  before  the 
court  their  proper  weight  the  power  to  make  the  order  can- 
not, I  think,  be  doubted. 

It  follows  that  the  order  should  be  affirmed,  with  costs. 
All  concur,  except  BARTLKrr,  J.,  not  voting. 
Order  affirmed. 
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The  People  of  the  State  of  New  York,  Respondent,  v. 
Pasquale  Leonardi,  Appellant. 

Under  the  provision  of  the  Penal  Code  (§  22)  declaring  that  **  whenever 
the  actual  existence  of  any  particular  purpose,  motive  or  intent  is  a 
necessary  element  to  constitute  a  particular  species  or  degree  of  crime, 
the  jury  may  take  into  consideration  the  fact  that  the  accused  was 
intoxicated  at  the  time  in  determining  the  purpose,  motive  or  intent 
with  which  he  committed  the  act,"  where  it  appears  upon  the  trial  of 
an  indictment  for  murder  in  the  first  degree  that  the  defendant  was 
intoxicated  when  he  committed  the  homicide,  the  jury  should  be 
instructed  that  if  the  intoxication  had  extended  so  far  in  its  effects  that 
the  necessary  intent,  deliberation  and  premeditation  were  absent,  the 
fact  of  intoxication  must  be  considered,  and  a  verdict  rendered  in 
accordance  therewith.  In  such  a  case  the  intoxication  need  not  be  to  the 
extent  of  depriving  the  accused  of  all  power  of  volition  or  of  all  ability 
to  form  an  intent. 

Upon  the  trial  of  an  indictment  for  murder  it  appeared  that  the  homicide 
was  committed  by  defendant  without  provocation  and  without  motive, 
and  that  he  was  very  much  intoxicated  at  the  time.  The  court  charged 
in  substance  that  if  defendant  had  intelligence  enough  to  know  right 
from  wrong,  that  the  act  he  committed  was  wrong,  he  was  responsible; 
out  if  he  was  bereft  of  reason,  sense  and  judgment,  and  acted  without 
knowledge  or  intent  as  to  the  result  of  his  acts,  he  was  irresponsible, 
and  that  this  was  all  the  court  would  f&iy  as  to  the  intoxication  of  defend- 
ant bearing  upon  his  capacity  to  distinguish  between  right  and  wrong, 
but  that  it  would  speak  thereafter  upon  the  subject  of  intoxication  as 
bearing  upon  the  question  of  motive.  Subsequently  the  court  charged 
that  if  defendant  was  sober  enough  to  know  what  he  was  about,  that  the 
act  was  wrong,  then  his  intoxication  and  motive  would  both  exist,  and 
the  one  would  not  destroy  the  other;  that  he  must  be  so  completely 
intoxicated  in  order  to  be  excused  as  to  be  destitute  of  the  capacity  to 
realize  the  wrongful  nature  of  the  act,  that  his  acts  w^erc  wholly  aimless 
and  without  purpose.     7/cW,  error. 

(Argued  October  9,  1894;  decided  October  28,  1894.) 


Appeal  from  judgment  of  the  Court  of  Oyer  and  Terminer 
of  Montgomery  county,  entered  uj)on  a  verdict  rendered 
November  23,  1893,  whicli  convicted  the  defendant  of  the 
crime  of  murder  in  the  fii-st  degree. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 
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Louis  H,  Reynolds  for  appellant.  The  learned  trial  justice, 
in  his  charge  to  the  jnry,  erred  in  reference  to  the  defendant's 
conduct  at  the  time  of  the  assault.  {People  v.  liego^  36  Ilun, 
132 ;  Code  Grim.  Pro.  §  420  ;  Chapman  v.  E.  li,  Co.,  55  N. 
Y.  579 ;  People  v.  Kelly,  35  Hun,  296.)  The  learned  trial 
justice,  in  charging  the  jury,  erred  in  his  reference  to  the 
defendant's  intoxication.  (Penal  Code,  §  22 ;  People  v.  JF^ish^ 
125  N.  Y.  136.)  The  motion  for  a  new  trial  should  have  been 
granted.     (Code  Crim.  Pro.  §§  465,  528 ;  Penal  Code,  §  22.) 

Leonard  F.  Fish  for  respondent.  The  facts  proven  clearly 
established  premeditation  and  deliberation.  {People  v.  Fish, 
125  N.  Y.  136 ;  People  v.  Conroy,  97  id.  62 ;  Leighton  v. 
People,  88  id.  117 ;  People  v.  Beckwith,  103  id.  360 ;  People 
V.  Pallister,  51  N.  Y.  S.  R.  723 ;  People  v.  Majone,  91  N. 
Y.  211 ;  People  v.  Hawkins,  109  id.  411 ;  People  v.  Kelly,  22 
N.  Y.  S.  E.  969  ;  People  v.  CignaraU,  110  K.  Y.  23 ;  People 
v.  Clark,  7  id.  385  ;  PeopU  v.  SulUvaii,  Id.  400 ;  People  v. 
Eodgers,  19  Wend.  606  ;  Fitzgerald  v.  People,  37  N.  Y.  413 ; 
McKee  v.  PeopU,  36  id.  113;  WiUis  v.  People,  32  id.  715 ; 
Kenny  v.  People,  31  id.  330.)  The  alleged  intoxication  is  no 
defense.  {People  v.  Fish,  125  N.  Y.  136 ;  Willis  v.  People, 
32  id.  715  ;  Kenny  v.  People,  31  id.  330  ;  People  v.  McLeod, 
1  Hill,  377;  People  v.  Flanigan,  86  id.  554;  People  v. 
Rodger s,  18  id.  9;  Rex  v.  JHeakini,  7  C.  &  P.  297.)  The 
motion  to  the  trial  court  for  a  new  trial  was  properly  denied. 
{People  V.  Davis,  46  N.  Y.  S.  R.  215  ;  People  v.  Nooiiaii,  38 
id.  357 ;  PeopU  v.  leighton,  1  N.  Y.  C.  R.  469 ;  PeopU  v. 
Johnson,  110  N.  Y.  134;  Code  Crim.  Pro.  §  465,  subd.  7.) 
It  is  unnecessary  to  prove  motive.  {Peojyle  v.  Wezza,  125 
N.  Y.  741 ;  PeopU  v.  Fish,  Id.  146 ;  People  v.  Conroy,  97 
id.  75 ;  McKee  v.  PeopU,  36  id.  115.) 

Peckham,  J.     The  defendant  appeals  from  the  judgment 

of  the  Montgomery  Oyer  and  Terminer  entered  upon  the 

verdict  of  a  jury  convicting  him  of  the  crime  of  murder  in  the 

first  degree.     He  was  convicted  of  the  killing  of  one  Conover 
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by  stabbing  him  witli  a  knife.  The  defendant  is  an  Italian 
about  twenty-four  years  of  age.  On  the  afternoon  of  Sep- 
tember 12,  1893,  in  one  of  the  streets  of  Amsterdam,  lie 
met  the  deceased  and  inflicted  upon  him  the  wounds  from 
which  he  died  in  the  course  of  a  few  days.  The  killing  was 
done  publicly,  in  the  presence  of  a  number  of  people,  and  so 
far  as  the  deceased  was  concerned  it  was  wholly  without  provo- 
cation, and,  as  counsel  contended,  it  was  also  without  motive. 

There  was  evidence  upon  the  part  of  the  defendant  that  he 
was"  very  much  intoxicated  at  the  time,  and  the  material  ques- 
tion in  this  case  arises  over  the  charge  of  the  judge  as  to  the 
proper  effect  to  be  given  to  this  fact.  It  would  seem  that  the 
counsel  for  the  defendant  had  maintained  before  the  jury  that 
diefendant  was  substantially  insane,  and,  therefore,  irrespon- 
sible at  the  time  he  committed  the  deed,  or  if  not  insane  that 
he  was  so  far  intoxicated  as  not  to  have  been  guilty  of  murder 
in  the  first  degree. 

Further  elaboration  of  the  facts  preceding  and  surrounding 
the  killing  is  unnecessary  in  order  to  appreciate  the  bearing 
of  the  remarks  of  the  learned  judge  in  his  charge  to  the  jury 
upon  the  question  of  intoxication. 

The  judge  charged  upon  the  defense  of  insanity  that  if  the 
defendant  had  intelligence  enough  to  know  right  from  wrong 
as  to  the  character  of  the  act  which  he  committed,  knew  that 
it  was  wrong,  he  was  responsible ;  but  if  he  were  bereft  of 
reason,  intelligence,  sense  and  judgment  and  acted  without 
knowledge  or  intent  as  to  the  result  of  his  acts  he  was  an  irre- 
sponsible person.  No  criticism  can  be  passed  upon  this  j)or- 
tion  of  the  charge.  The  judge  then  said  tliat  that  was  all  he 
should  say  as  to  the  intoxication  of  the  defendant  bearing  upon 
his  knowledge  of  right  and  wrong,  of  his  capacity  to  distin- 
guish between  right  and  wrong  and  to  know  whether  the  act 
of  stabbing  and  killing  Conover  was  wrong,  but  that  he  should 
speak  thereafter  upon  the  subject  of  intoxication  as  bearing 
upon  the  question  of  motive. 

His  charge  thus  far,  it  is  seen,  was  confined  to  the  question 
of  drunkenness  as  an  excuse,  so  far  as  to  render  the  person 
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irresponsible  as  an  insane  person,  or  as  one  who  was  so  far 
intoxicated  as  to  be  wholly  unaware  of  the  act  committed  by 
him,  or  of  its  nature  or  extent.  Then  other  matters  were 
touched  on  by  the  learned  judge,  and  subsequently  he  charged 
the  jury  with  great  ability  and  clearness  upon  the  law  in 
regard  to  the  grade  of  the  crime,  the  fact  of  premeditation 
and  deliberation  and  tlie  time  necessary  to  elapse  in  order  to 
constitute  the  higher  grade  of  the  crime  of  murder.  All  this 
was  done  with  great  fairness  and  in  a  manner  which  left  noth- 
ing to  be  desired.  lie  then  continued  Iris  charge  upon  the 
fact  of  intoxication  with  regard  to  this  portion  of  the  case  as 
follows : 

"  Now,  that  is  all  I  propose  to  say  on  that  branch  of  the  case 
except  with  respect  to  intoxication.  Of  course  the  defendant 
must,  in  order  to  be  found  guilty  of  murder  in  the  first  degree, 
or  indeed  of  any  degree  of  murder,  have  the  hitention  to  kill ; 
have  some  motive  perhaps  —  the  law  does  not,  however, 
require  that  any  motive  shall  be  proved,  and  perhaps  I  ought 
to  correct  my  statement  by  saying  that  it  is  proper  for  you  to 
look  into  the  testimony  closely  for  the  purpose  of  discovering- 
a  motive.  It  is  not  necessary  that  you  should  lind  it.  It  is 
alleged  on  the  part  of  the  defendant  that  the  prisoner  did  not, 
in  consequence  of  intoxication,  have  any  motive  ;  that  he  did 
not  have  any  such  sufficient  intention  to  kill  as  would  consti- 
tute murder  in  the  first  degree,  and  that  he  was  not  capable 
of  so  deliberating  as  to  be  guilty  of  murder  in  the  first  degree. 
These  are  questions  for  you  to  consider  upon  all  the  evidence. 
I  express  no  opinion  with  re6i>ect  to  it.  It  is  not  my  province 
to  express  any  opinion  with  reference  to  a  question  of  tliat 
nature.  It  is  a  quection  of  fact  for  you  to  determine,  and  I 
am  only  required  to  state  the  rules  of  law  which  you  ought  to 
have  in  your  minds  in  reaching  your  determination.  If 
he  was  sober  enough  to  know  what  he  was  about,  and 
that  the  act  was  wrong,  then  his '  intoxication  and  his 
motive  would  both  exist  and  the  one  would  not  destroy 
the  other.  If  his  intoxication  made  him  more  excitable 
and   led    him   the   more   readily   and   easily  to   commit   the 
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crime,  to  form  the  intent  and  to  reach  a  conclusion,  as  the 
result  of  deliberation  upon  it,  then  his  intoxication  would 
not  help  him.  He  must  be  so  completely  intoxicated  in  order 
to  be  excused  as  to  be  destitute  of  the  capacity  to  realize  the 
wrongful  nature  of  his  act ;  that  his  acts  are  wholly  aimless 
and  without  purpose.  I  might  illustrate  the  idea  which  I 
have  in  mind  and  am  trying  to  present  to  you  by  referring  to 
the  testimony  in  relation  to  (his  brother)  Pietro's  acts  upon 
the  streets.  As  I  before  remarked,  there  does  not  seem  to  be 
much  question  but  what  Pietro  was  very  much  intoxicated. 
And  among  the  other  acts  which  are  spoken  of  by  witnesses 
as  having  been  done  by  Pietro  is  the  act  of  standing  on  the 
street  and  picking  up  stones  and  throwing  them  down  again 
with  violence.  Now  what  motive  could  he  have  had  for  pick- 
ing up  stones  and  throwing  them  down  on  the  street  ?  That 
fieems  to  me  to  be  very  much  like  an  aimless,  purposeless  act  of 
a  man  who  does  not  know  what  he  is  about,  who  is  doing 
something  without  any  motive,  and  I  speak  of  it  to  impress 
upon  your  minds,  if  I  can,  a  co^ct  notion  of  the  extent  of 
the  intoxication  under  which  a  man  must  rest  in  order  to  make 
his  r.cts  purposeless  acts.  He  must  strike  something  like  the 
wild  beasts,  bereft  of  sense,  intelligence,  judgment  and  reason, 
that  act  according  to  a  purposeless  impulse.  You  are  to  con- 
sider how  well  the  evidence  satisfies  you  that  the  defendant 
Pasquale  had  reached  that  aimless  and  purposeless  condition." 
At  common  law  drunkenness  was  not  only  not  an  excuse  for 
crime,  but  evidence  of  intoxication  while  admissible,  and  to 
be  considered  in  some  cases,  was  yet  generally  of  no  avail.  If 
a  man  made  himself  voluntarily  drunk  it  was  no  excuse  for  any 
crime  he  might  commit  while  he  was  so,  and  he  had  to  take 
the  responsibility  of  his  own  voluntary  act.  If  the  assault 
were  unprovoked,  the  fact  of  intoxication  would  not  be  allowed 
to  affect  the  legal  character  of  the  crime.  The  fact  of  intoxi- 
cation was  not  to  be  permitted  to  be  even  considered  by  the 
jury  upon  the  question  of  premeditation.  These  principles 
are  stated  in  many  cases  in  this  court.  {People  v.  Rogers^  18 
N.  Y.  9 ;  Ketmy  v.  PeopU,  31  id.  330 ;  Flanigan  v.  The 
People,  m  id.  554.) 
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.  The  strict  rule  of  the  common  law  has,  however,  been 
slightly  relaxed  by  our  Penal  Code,  the  twenty-second  section 
of  which  reads  as  follows : 

"  No  act  committed  by  a  person  while  in  a  state  of  volun- 
tary intoxication  shall  be  deemed  less  criminal  by  reason  of 
his  having  been  in  such  condition.  But  whenever  tlie  actual 
existence  of  any  particular  purpose,  motive  or  intent  is  a  nec- 
essary element  to  constitute  a  particular  species  or  degree  of 
crime,  the  jury  may  take  into  consideration  the  fact  that  the 
accused  was  intoxicated  at  the  time  in  determining  the  pur- 
pose,  motive  or  intent  with  which  he  committed  the  act." 

Under  this  section  it  has  been  held  by  this  court  that  it  is 
not  proper  to  charge  the  jury  that  the  mere  fact  of  intoxica- 
tion is  necessarily  evidence  even  tending  to  show  an  absence 
of  premeditation  and  deliberation.  Such  fact,  the  court  said, 
might  tend  in  some  cases  to  show  absence,  while  in  others  it 
might  not.  We  held  that  it  was  now  simply  the  duty  of  the 
judge  to  leave  it  to  the  jury  to  take  into  consideration  the 
question  of  intoxication  determining  the  motive  or  intent  of 
the  accused,  and  whether  he  acted  with  deliberation  and  pre- 
meditation. {People  V.  Jttm^,  98  N.  Y.  176.)  We  do  not 
think  that  under  this  statute  the  intoxication  need  be  to  such 
an  extent  as  to  necessarily  and  actually  preclude  the  defend- 
ant from  forming  ^n  intent  or  from  being  actuated  by  a  motive 
before  the  jury  would  have  the  right  to  regard  it  as  having  any 
legal  effect  upon  the  character  of  defendant's  act.  Any  intoxi- 
cation, the  statute  says,  may  be  considered  by  the  jury  and  the 
decision  as  to  its  effect  rests  with  them.  That  a  man  may  be 
even  grossly  intoxicated  and  yet  be  capable  of  forming  an 
intent  to  kill  or  do  any  other  criminal  act  is  indisputable,  and 
if,  while  so  intoxicated,  he  forms  an  intent  to  kill  and  carries 
it  out  with  premeditation  and  deliberation,  he  is  without  doubt 
guilty  of  murder  in  the  first  degree,  and  the  jury  should,  when 
such  a  defense  is  interposed,  be  so  instructed.  It  is  a  most 
important  and  far-reaching  statute  in  its  possible  effects,  and 
the  jury  ought  to  be  warned  that  where  the  criminal  act  is 
fairly  and  clearly  proved,   the  fact  of  intoxication  as  fur- 


366  People  v.  Leonardi.  [Oct., 

Opinion  of  the  Court,  per  Peckham,  J.  [Vol.  143. 

nishing  evidence  of  the  want  of  the  criminal  intent  which, 
the  proof  might  otherwise  show,  should  be  considered 
by  it  witli  the  greatest  care,  caution  and  circumspec- 
tion, and  such  fact  ought  not  to  be  allowed  to  alter  the 
character  or  grade  of  the  criminal  act  unless  they  have 
a  fair  and  reasonable  doubt  of.  the  existence  of  the 
necessary  criminal  purpose  or  intent  after  a  considera- 
tion of  such  evidence  of  intoxication.  The  safety  of  society 
depends  to  a  large  extent  upon  the  due  administration  of*  our 
criminal  law,  and  the  voluntary  intoxication  of  an  accused  per- 
son should  be  most  cautiously  considered  before  arriving  at  a 
conclusion  that  it  has  in  any  way  altered  the  character  or 
grade  of  a  criminal  act.  It  ought  always  to  be  borne  in  mind 
that  by  the  terms  of  the  very  statute  cited  no  act  committed 
by  a  person  while  in  a  state  of  voluntary  intoxication  shall  be 
deemed  less  criminal  by  reason  of  his  having  been  in  such  con- 
dition. In  other  words,  it  should  still  be  remembered  that 
voluntary  drunkenness  is  never  an  excuse  for  crime.  In 
jPeople  V.  Fish  (125  N.  Y.  l^G)  it  was  held  that  under  this 
section  of  the  Penal  Code,  if  the  accused  be  sober  enough  to 
and  do  form  an  intent  and  so  deliberate  upon  and  premeditate 
the  crime,  then  he  is  responsible  the  same  as  if  he  had  been 
perfectly  sober,  and  that  he  is  guilty  even  though  intoxicated. 
By  our  statute  deliberation  and  premeditation  are  necessary 
•constituents  of  the  crime  of  murder  in  the  first  degree,  and  if 
by  reason  of  intoxication  the  jury  should  be  of  opinion  that 
the  deliberation  or  premeditation  necessary  to  constitute  mur- 
der in  the  first  degree  did  not  exist,  the  crime  is  reduced  to  a 
lower  grade  of  murder,  or  in  the  absence  of  any  intent  to  kill, 
then  to  manslaughter  in  some  of  its  grades.  The  intoxication 
need  not  be  to  the  extent  of  depriving  the  accused  of  all  power 
of  volition  or  of  all  ability  to  form  an  intent.  The  jury  should 
be  instructed  that  if  the  intoxication  had  extended  so  far  in  its 
effects  that  the  necessary  intent,  deliberation  and  premedita- 
tion were  absent,  the  fact  of  such  intoxication  must  be  consid- 
ered and  a  verdict  rendered  in  accordance  therewith.  In  the 
portion  of  the  charge  of  the  learned  judge  which  has  been 
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above  set  forth  we  fear  that  he  required  evidence  of  the  exist- 
ence of  too  great  a  degree  of  intoxication  before  the  jury  were 
permitted  to  find  the  absence  of  the  necessary  intent  or  degree 
of  deliberation  or  prenieditation.  I  have  endeavored  to  state 
what  the  rule  is  in  such  cases. 

There  was  no  exception  taken  to  the  charge  of  the  judge,  and 
under  the  old  system  the  defendant  would  be  without  remedy 
iere,  although  we  might  feel  convinced  that  the  judge  had 
erred  in  a  material  portion  of  the  charge.  But  the  statute 
now  provides  for  a  direct  review  by  this  court  of  a  judgment 
upon  a  verdict  of  conviction  of  murder  in  the  first  degree. 
"Where  justice  demands  it  we  can  grant  a  new  trial  although  no 
exception  appears  in  the  case.  Errors,  however,  even  of  a  mate- 
rial nature,  if  unexcepted  to  upon  the  trial,  are  not  necessarily 
ground  for  granting  a  new  trial  by  this  court.  In  the  absence 
of  exceptions,  unless  the  record  shows  that  the  ends  of  justice 
really  require  a  new  trial,  it  will  not  be  granted,  even  though 
some  legal  or  material  error  may  have  occurred  upon  the  trial. 
These  principles  are  decided  in  several  cases.  {People  v. 
DriscoU,  107  N.  Y.  414;  People  v.  Lyons,  110  id.  618; 
People  V.  Kelly,  113  id.  647.) 

In  this  case  the  error  in  the  charge  was  of  the  most  vital 
nature,  and  although  possibly  it  may  be  open  to  the  claim  that 
it  was  given  with  reference  to  the  question  as  to  what  amount 
of  intoxication  formed  an  excuse  to  the  defendant,  yet  we  are 
fearful  that  the  jury  may  h«^ve  been  misled  and  may  have 
thought  that  the  language  appertained  to  the  subject  of  con- 
sidering the  extent  of  tlie  intoxication  of  the  defendant  with 
reference  to  the  intent  witli  which  he  struck  the  blows. 

Taking  all  the  facts  and  circumstances  of  the  case  into  con- 
sideration as  they  appear  in  this  record,  we  think  the  demands 
of  justice  will  be  best  subserved  by  giving  the  defendant  the 
benefit  of  a  new  trial. 

The  judgment  must,  therefore,  be  reversed  and  a  new  trial 
granted. 

All  concur. 

Judgment  reversed. 
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The  People  of  the  State  of  New  York,  Respondent,  v. 


173       *ill  Benjamin  S.  Van  Zile,  Appellant. 


Suspicion  cannot  give  probative  force  to  testimony  in  a  criminal  action 
which  is,  in  itself,  insufficient  to  establish  or  justify  an  inference  of  a 
particular  fact,  and  proof  of  one  offense  cannot  aid  in  establishing 
another,  which  other  is  not  only  not  proved,  but  as  to  which  there  is 
no  affirmative  evidence  from  which  a  legal  inference  of  its  commissioii 
can  be  drawn. 

An  indictment  for  abortion  contained  two  counts  —  one  charging  the 
commission  of  the  offense  by  the  use  of  instruments  —  the  other  by 
administering  a  medicine  or  drug.  The  only  evidence  under  the  first 
count,  so  far  as  defendant  was  concerned,  was  his  own  testimony,  which 
was  to  the  effect  that  at  a  time  specified  he  made  an  examination  to 
determine  whether  the  woman  was  pregnant,  and  after  he  bad  stated 
what  occurred,  which,  if  true,  showed  that  no  criminal  operation  was 
performed,  he  denied  the  use  of  any  instrument  which  would  have 
that  effect.  Defendant's  counsel  requested  the  court  to  charge  that 
there  was  no  evidence  as  to  what  occurred  at  the  time  stated,  except 
defendant's  testimony,  and  this  utterly  disproved  that  any  criminal 
operation  was  performed  or  attempted  at  that  time.  The  court  refused 
to  charge  other  than  that  there  was  no  direct  evidence  of  what  took 
place,  except  that  of  defendant,  and  as  to  that  the  jury  were  not  com- 
pelled to  accept  all  of  it,  but  might  believe  such  as  they  credited  and 
reject  such  as  they  discredited.  Said  counsel  then  requested  the  court 
to  charge  that  there  was  "  no  evidence  to  justify  a  finding  that  any 
criminal  operation  was  performed  or  attempted  "  by  defendant  on  that 
occasion.     This  the  court  refused.     Held,  error.  | 

Evidence  was  given  on  the  part  of  the  prosecution  tending  to  support  the 
second  count  in  the  indictment.  The  case  was  submitted  on  both 
counts  and  a  general  verdict  of  guilty  rendered.  Held,  that  this  did 
not  render  the  error  harmless,  as  defendant  may  have  been  prejudiced 
in  respect  to  the  charge  in  the  second  count  by  the  ruling. 

(Submitted  October  10,  1894 ;  decided  October  23,  1894.) 

Appeal  from  judgment  of  the  Court  of  Oyer  and  Terminer 
of  Kings  county,  entered  upon  a  verdict  rendered  February  10, 
1893,  which  convicted  the  defendant  of  the  crime  of  abortion. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Jaines  <&  Thomas  H,  Troy  for  appellant.  The  opening 
statements  of  the  district  attorney  that  "  Van  Zile  was  jointly 


1894.]  People  v.  Van  Zile.  369 

N.  Y.  Rep.]  Statement  of  case. 

m  m. 

indicted  with  Terrell,"  "  that  there  was  but  one  count  in  the 
indictment  against  both  of  them,  which  was  that  the  abortion 
was  committed  by  mechanical  appliances,"  "  that  on  the  trial 
it  was  disclosed  that  the  defendant,  Benjamin  S.  Van  Zile, 
the  physician,  had  given  a  prescription  that  was  to  aid  and 
accelerate  and  bring  about  this  abortion,  and  that  being  so  we 
had  to  re-indict  Van  Zile,"  were  entirely  erroneous.  They  must 
have  been  prejudicial  to  the  defendant,  but  the  mere  possi- 
bility that  they  were  so  is  sufficient  in  a  case  involving  personal 
liberty  to  reverse  the  conviction.  (  Williams  v.  B,  C.  i?.  Cb., 
126  N.  Y.  96;  Koelges  v.  G,  Ins.  Co,,  57  id.  638;  Walsh  v. 
People,  88  id.  458;  People  v.  HetticJc,  1  Wheeler's  Crim. 
Cas.  399 ;  /tw.  Co,  v.  Cheever,  36  Ohio  St.  201 ;  Bolfe  v. 
Rmnford,  ^^  Maine,  564 ;  Dickinson  v.  Burke,  25  Ga.  225 ; 
Mitchum  V.  State,  11  id.  616;  Tucker  v.  Keinneker,  41  N. 
II.  317.)  Permitting  the  prosecution  at  the  close  of  the  case 
to  give  proof  for  the  purpose  of  showing  instruments  had 
been  used  was  erroneous  and  the  exception  was  properly 
taken.  {Beehe  v.  People,  5  Hill,  32 ;  People  v.  Garcia,  25 
Cal.  531 ;  1  Greenl.  on  Ev.  [14th  ed.]  §§  186,  205.)  The  state- 
ment of  the  learned  court  that  Terrell  had  been  convicted, 
effectually  disposed  of  any  possibility  of  Van  Zile's  acquittal. 
For  this  most  vital  and  injurious  error,  if  for  no  other,  the 
conviction  should  be  reversed.  (Penal  Code,  §  527 ;  Wheeler 
V.  Sweet,  137  N.  Y.  435.) 

James  W.  Ridgway  and  John  P.  Clark  for  respondent. 
The  verdict  should  be  sustained  if  any  count  in  the  indict- 
ment is  good  and  there  is  any  evidence  to  support  it.  {People 
V.  Ph£lps,  72  N.  Y.  365 ;  PeopU  v.  Gonzales,  35  id.  100 ; 
Real  V.  People,  42  id.  270 ;  Hope  v.  People,  83  id.  424 ; 
People  V.  Wiley,  3  Hill,  194 ;  Ka7ie  v.  People,  8  Wend.  210 ; 
People  V.  Gilkkinsar,  4  Park.  Cr.  Eep.  26-29;  People  v. 
Strin,  1  id.  202  ;  Barren  v.  People,  Id.  246 ;  Fraser  v. 
People,  54  Barb.  306;  People  v.  Herrick,  13  Wend.  91; 
Bieshofsky  v.  People,  3  Hun,  40 ;  Lyons  v.  People,  ^%  111. 
•  SicKELs— Vol.  XCVIII.        47 
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272.)  It  was  the  duty  of  the  court,  under  the  circumstances, 
to  state  the  reason  why  the  defense  did  not  call  Terrell 
{People  V.  McCartyy  110  N.  Y.  316 ;  Price  v.  Brawn,  98 
id.  388.) 

Andbews,  Ch.  J.  The  defendant  was  indicted  for  the 
crime  of  abortion  as  defined  by  sec.  294  of  the  Penal  Code. 
The  indictment  contains  two  counts.  The  first  charges  the 
use  of  the  instruments  by  the  defendant  upon  the  body  of  one 
LiDie  M.  Cook,  with  intent  to  produce  a  miscarriage,  and  he 
is  charged  in  the  second  count  with  prescribing  and  causing 
to  be  administered  to  her  a  certain  medicine,  drug  or  sub- 
stance, with  the  same  intent.  The  case  was  submitted  to  the 
jury  under  both  counts,  who  rendered  a  general  verdict  of 
guilty.  The  court  in  its  charge  instructed  the  jury  in  sub- 
stance that  if  they  should  find  that  the  defendant  either  used 
an  instrument  for  the  purpose  and  with  the  intent  charged,  or 
prescribed  for,  or  gave  drugs  to  the  person  named,  with  the 
same  intent,  he  could  be  convicted.  The  counsel  for  the 
defendant  on  the  conclusion  of  the  charge  asked  the  judge  to 
charge  certain  propositions  which  he  had  submitted,  among 
others  that  "  there  was  no  evidence  before  the  jury  of  what 
transpired  in  Dr.  Van  Zile's  house  on  the  8th  day  of  Novem- 
ber, 1889,  except  what  is  furnished  by  the  testimony  of  Dr. 
Yan  Zile  himself,  and  that  so  far  as  that  testimony  is  con- 
cerned, he  utterly  disproved  that  any  criminal  operation  was 
performed  or  attempted  at  that  time."  The  judge  declined 
to  charge  other  than  as  follows :  "  There  is  no  direct  evidence 
of  what  took  place  there  except  his  statement.  That  is  the 
only  direct  evidence  of  what  occurred  and  as  to  that  you  (the 
jury)  are  not  compelled  to  accept  all  of  his  statement.  Ton 
may  believe  such  as  oommands  credit  at  your  hands  and  reject 
Budh  as  you  discredit."  The  defendant's  counsel  excepted  to 
the  refusal  of  the  judgeto  charge  as  requested  and  to,  what 
he  charged  on  that  point.  The  counsel  further. 'requested  the 
judge  to  charge  that  ^^  there  is  no  evidence  to  justify  a  finding 
that  any  criminal  operation  was  performed  or  attempted  by 
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Van  Zile  on  that  occasion."     This  request  was  also  refused 
and  an  exception  was  taken. 

We  think  the  requests  to  charge  were  improperly  refused, 
for  the  reason  that  there  was  no  evidence  whicli  justified 
a  submission  to  the  jury  of  the  guilt  of  the  defendant  under 
the  first  count  in  the  indictment,  charging  the  use  of  instru- 
ments to  produce  a  miscarriage.  For  the  proper  understand- 
ing of  this  point,  a  brief  reference  to  the  circumstances  shown 
is  necessary.  So  far  as  appears,  the  first  connection  of  Dr. 
Van  Zile  with  the  case  was  an  application  made  to  him  on 
or  about  the  8th  day  of  November,  1889,  by  a  young  man 
named  Terrell,  who  stated  to  the  defendant  in  substance  that 
it  was  thought  he  had  a  young  woman  in  trouble,  but  he  did 
not  believe  it,  and  he  then  asked  the  defendant  if  he  would 
make  an  examination  to  ascertain  the  fact,  and  how  much  the 
defendant  would  charge  for  making  it.  The  defendant  said 
he  would  make  the  examination,  and  that  his  charge  would  be 
$25.  The  young  man  Terrell,  in  company  with  a  young 
woman,  who  was  a  saleswoman  in  a  store,  went  to  the  defend- 
ant's oflSce  on  the  evening  of  Nov.  8th,  1889.  The  only  evi- 
dence of  what  there  occurred  is  contained  in  the  testimony  of 
the  defendant  Terrell  was  in  prison  and  was  not  examined 
on  the  trial,  and  the  girl  was  dead,  she  having  died  at  her 
mother's  house  on  the  25th  of  December  thereafter.  Van 
Zile  testified  in  substance  that  on  that  occasion  he  examined 
the  girl  for  the  purpose  of  ascertaining  whether  she  was  preg- 
nant ;  that  he  used  a  speculum  and  sponged  the  parts  with  a 
soft  sponge  to  aid  him  in  making  his  observations,  but  not 
disturbing  the  cervix  of  the  womb,  or  doing  anything  tending 
to  produce  an  abortion ;  that  a  few  minutes  only  were  occupied 
in  the  examination;  that  he  ascertained  that  the  girl  had 
advanced  a  month  or  two  in  her  pregnancy,  and  so  told  Ter- 
rell, and  advised  him  to  marry  her.  This  was  all  the  evi- 
dence of  what  occurred  on  that  occasion,  tt  appeared  from 
the  examination  of  medical  witnesses  that  an  instrument  called 
a  tent  sponge  is  sometimes  used  to  produce  a  imscarriage, 
which,  being  introduced  into  the  opening  or  neck  of  the 
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womb,  will  gradually  absorb  the  substance  which  collects  there 
in  case  of  pregnancy,  operating  as  a  barrier  against  premature 
delivery.  But  there  is  no  evidence  that  the  defendant  had  or 
used  a  tent  sponge,  and  he  positively  testified  that  he  did  not 
use  one  on  that  occasion,  but  only  a  soft  sponge  for  the  pur- 
pose of  washing  the  parts.  The  evidence  of  this  transaction^ 
as  given  by  the  defendant,  the  only  witness  who  spoke  upon 
the  subject,  did  not  tend  to  sustain  the  charge  of  using  instm- 
ments  to  produce  an  abortion. 

The  judge  correctly  stated  that  the  jury  could  believe  or 
disbelieve  the  defendant's  narration,  or  believe  part  and  reject 
the  rest.  But  if  the  whole  had  been  rejected  there  would 
have  been  no  evidence  whatever  of  what  was  done  on  the 
evening  in  question  or  even  that  any  examination  was  made. 
If  the  entire  evidence  is  credited  it  shows  no  criminal  act,  and 
if  part  only  was  believed,  the  same  result  follows,  because  the 
statements,  neither  separately  nor  together,  show  or  tend  to 
show  a  violation  of  the  statute.  The  jury  had  no  right  upon 
mere  conjecture  to  assume  or  find  that  the  defendant  had 
withheld  something,  or  that  he  used  instruments  not  shown 
to  have  been  used,  or  that  he  falsely  denied  such  use.  Nor 
was  there  any  proof  of  injury  to  the  person  of  the  girl  dis- 
closed on  the  autopsy,  which  would  justify  an  inference  thai 
force  had  been  used  on  this  occasion.  On  the  contrary,  the 
great  preponderance  of  evidence  is  that  in  case  of  the  use  of 
instruments  miscarriage  results  within  a  short  time  thereafter. 

Evidence  was  given  tending  to  support  the  second  count  in 
the  indictment,  charging  the  prescription  by  the  defendant  of 
drugs  for  the  purpose  and  with  the  intent  charged.  This  was 
denied  by  the  defendant  on  oath.  The  claim  on  the  part  of 
the  prosecution  was,  that  on  or  about  the  11th  of  November, 
the  defendant,  at  the  request  of  Terrell,  prescribed  and  had 
put  up  an  abortive  compound  to  be  used  by  the  girl.  The  coup- 
ling of  the  latter  evidence  with  the  former  may  give  rise  to 
grave  suspicion  that  the  defendant  did  not  state  the  whole 
truth  as  to  the  transaction  on  the  evening  of  November  8th. 
But  suspicion  cannot  give  probative  force  to  testimony  which 
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in  itself  is  insufficient  to  establish,  or  to  justify  an  inference  of 
a  particular  fact,  and  proof  of  one  offense  cannot  aid  in  estab- 
lishing another,  which  other  is  not  only  not  proved,  but  as  to 
which  there  is  no  affirmative  evidence  from  which  a  legal 
inference  can  be  drawn. 

It  is  claimed,  on  the  part  of  the  People,  that  the  jury  hav- 
ing found  the  defendant  guilty  on  both  counts,  and  there 
being  legal  proof  to  sustain  the  conviction  on  the  second 
count,  charging  the  prescription  of  drugs,  the  evidence  sub- 
mitting the  question  of  the  use  of  instruments  was  harm- 
less. This  claim  cannot  be  supported.  It  does  not  follow 
that  the  defendant  was  not  prejudiced  in  respect  of 
the  charge  of  prescribing  drugs  by  the  niHng  of  the  court 
that  there  was  evidence  to  sustain  the  charge  of  the  use  of 
instruments  for  the  same  purpose.  The  evidence  as  to  one 
specification  might  be  regarded  by  the  jury  as  having  addi- 
tional weight,  because  of  the  ruling  that  there  was  competent 
evidence  to  sustain  the  other.  The  principle  that  where  there 
are  several  counts,  some  of  which  are  good,  each  founded  upon 
the  same  transaction,  but  varying  in  some  detail  to  meet  the 
proof  which  may  be  offered,  and  there  is  a  general  verdict  of 
guilty  on  all  the  counts,  the  conviction  will  not  be  reversed 
because  of  a  defective  count,  has  been  frequently  declared. 
(See  BecU  v.  People,  42  X.  Y.  270 ;  Phelps  v.  People,  72  id. 
865.)  But  this  principle  has  no  application  here.  There  was 
no  defective  count.  The  offense  was  properly  charged  in  both 
counts.  The  means  charged  in  the  counts  were  distinct. 
Whether  tliey  could  have  been  properly  charged  in  one  count 
need  not  be  considered.  But  if  there  was  no  evidence  that 
one  of  the  means  charged  had  been  used,  the  defendant  was 
entitled  to  have  the  jury  so  instructed. 

The  judgment  should  be  reversed  and  a  new  trial  ordered. 

All  concur. 

Judgment  reversed. 
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Fbanois  H.  Weeks  et  al.,  as  Executors,  etc.,  Bespondents,  v. 
Fbedebio  B.  Esler,  Appellant. 

It  seems,  that  the  mere  presence  of  a  corporate  seal  upon  an  instrument  in  the 
form  of  a  promissory  note,  executed  by  the  corporation  without  any 
evidence  that  its  officers  intended  to  or  did  affix  it,  does  not  change  the 
character  of  the  instrument. 

Upon  the  comer  of  such  an  instrument  was  impressed  the  name  of  the 
corporation,  with  the  words  *  *  Incorporated.  Seal. "  There  was  no  recital 
that  the  seal  of  the  corporation  was  affixed,  and  in  an  action  against  the 
payee  as  indorser  of  the  instrument,  there  was  no  evidence  that  the 
corporate  seal  was  impressed,  or  that  what  thus  appeared  was  the  cor- 
porate seal.  Held,  that  the  paper  could  not  be  regarded  as  a  sealed 
instrument. 

As  to  whether  the  presence  upon  such  an  instrument  of  the  corporate 
seal  would  affect  its  negotiability,  quare. 

Reported  beloW,  68  Hun.  518. 

(Argued  October  11,  1894 ;  decided  October  28,  1894.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  jSrst  judicial  department,  entered  upon  an  order 
made  April  14,  1893,  which  affirmed  a  judgment  in  favor  of 
plaintiffs  entered  upon  a  verdict  directed  by  the  court. 

This  action  was  brought  against  defendant,  as  indorsee  of 
two  instruments  in  the  form  of  promissory  notes,  made  by  the 
Electric  Power  Company,  payable  to  the  order  of  defendant, 
who  indorsed  them  to  the  United  Electric  Traction  Company, 
by  whom  they  were  indorsed  and  delivered  for  value  before 
maturity  to  plaintiff's  testatrix. 

The  notes  were  signed  by  the  president  and  treasurer,  and 
upon  the  lower  left-hand  comer  of  each  was  impressed  the 
following : 

:        THE  ELECTRIC  POWER  \ 

\  COMPANY.  : 

INCORPORATED 

:  SEAL  1889.  : 


The  defendant  set  up  on  his  answer  that  the  notes  were 
sealed  and  so  non-negotiable. 
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Further  facts  appear  in  the  opmion. 

William  H.  Rand^  Jr.^  for  appellant.  An  instrument  in 
form  a  promissory  note  but  under  seal  is  not  negotiable.  (Chitty 
on  Bills,  516,  617 ;  BuUer  v.  Crisps^  6  Mod.  29  ;  Pearson  v. 
Garrett^  4  id.  242 ;  Lamourieux  v.  Hewitt^  5  Wend.  308 ; 
Warren  v.  Lynch^  5  Johns.  239 ;  Steele  v.  0,  G.  M,  Go.^  15 
Wend.  266 ;  Merritt  v.  Gole^  9  Hun,  98 ;  Curtis  v.  Leavitty 
15  N.  T.  9 ;  Mann  v.  Sutton^  4  Kand,  253 ;  F(xrce  v.  Graig^ 

2  Halst.  272 ;  ParJcer  v.  Kennedy^  1  Bay,  398 ;  Parks  v. 
Duke,  2  McCord,  380;  Tucker  v.  English,  2  Speers,  673; 
Lewis  V.  Wilson^  5  Blackf.  369 ;  Sayre  v,  Lucas,  2 
Stew.  259 ;  Skidmore  v.  Tuttle,  4  Tex.  301 ;  Dinsmore 
V.  Duncan,  57  N.  Y.  573,  577 ;  Brown  v.  Jordhal^ 
32  Minn.  135;  Bradford  v.  Randall,  5  Pick.  496; 
JIT.  J?.  Foundry  v.  Ilovey,  21  id.  417 ;  Stehhins  v.  Merritt, 
10  Cush.  27i  PhiUips  v.  Cb/fe^,  17  111.  154;  iforri>  v.  JT^ZZ, 
20  Minn.  531,  533;  Zb^^AZ^r  v.  /.  Go,,  2  Black,  717;  i?.  Go. 
V.  J/y^«,  6  S.  &  K.  16 ;  aS.  Z.  >&AooZ*  v.  ^^%,  28  Mo.  415 ; 
S,  J,  Ghurch  V.  Steinmetz,  18  Penn.  St.  273 ;  Reynolds  v. 
Triistees,  6  Dana,  40 ;  a?.  (7.  ^««m.  v.  Bustamente,  52  Cal. 
192 ;  AS^apZ<?«  V.  Nott,  128  N.  Y.  403 ;  Hopkins  v.  ^.  R,  Go., 

3  W.  &  S.  410 ;  Sidle  v.  Anderson,  45  Penn.  St.  464 ;  Ere- 
vail  V.  Pitch,  5  Whart.  325  ;  Heni^icus  v.  Englert,  137  N.  Y. 
488 ;  Briggs  v.  Partridge,  64  id.  357 ;  Shaefer  v.  Henkel,  75 
id.  378 ;  Nichollw.  Banke,  28  id.  580.) 

George  Holmes  and  Z>^  Forest  Bros,  for  respondents.  The 
notes  are  negotiable  on  tlieir  face  under  the  law  mercliant. 
(  Weeks  v.  Esler,  68  Hun,  519,  579 ;  Daniel  on  Neg.  Inst.  §  32 ; 
Glarke  v.  F.  W,,  etc,,  Go,,  15  Wend.  56 ;  SteeU  v.  0,  M.  Go,,  Id. 
265 ;  Porter  v.  McGullum,  15  Ga.  528 ;  G,  Bank  v.  G,  R,  R. 
Go.,  6  S.  C.  156 ;  Irwin  v.  Brown,  2  Cranch,  314 ;  Spicer  v. 
Buchannan,  Wright,  583;  Bank  of  St,  GlairsvillcY,  Smithy 
5  Ohio,  222 ;  Bain  v.  Wilson,  10  Ohio  St.  19 ;  Jackson  v. 
Meyers,  43  Md.  452 ;  Math  v.  Dolfield,  Id.  466 ;  //i  re  I,  L. 
Go.,  L.  R  [11  Eq.]  498 ;  Aggs  v,  NichoUon,  1  H.  &  N.  165- 
225 ;  GoUon  v,  Arnot,  57  N.  Y.  253.) 
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Gray,  J.  The  instruments  sued  upon  were  in  the  form  of 
promissory  notes  of  the  Electric  Power  Company  and  were 
signed  by  "Frederic  B.  Esler  President"  and  "F.  A.  Lee 
Treasurer."  The  defendant  was  the  payee  and  they  came 
into  the  hands  of  the  plaintiffs'  testatrix,  for  value.  Upon 
the  comer  of  each  paper  were  impressed  the  words  "  The 
Electric  Power  Company.  Incorporated.  Seal.  1889,"  and 
it  is  argued  tliat  the  presence  of  this  seal  deprived  it  of  its 
negotiable  character.  We  agree  with  the  learned  justices 
below  that,  in  the  absence  of  any  recital  that  the  seal  of  the 
corporation  was  affixed  and  of  any  evidence  to  show  the  fact 
of  sealing,  or  that  the  corporate  seal  was  impressed,  or  that  it 
was,  in  fact,  the  corporate  seal  which  thus  appeared,  these  notes 
could  not  be  regarded  as  sealed  instniments.  The  absence  of 
these  elements  precludes  the  presumption  that  they  were 
uttered  by  the  company  as  its  sealed  obligations.  Assuming 
that  the  presence  of  tlie  corporate  seal  upon  such  an  instru- 
ment, or  note,  could  affect  its  negotiability  ;  —  a  proposition 
as  to  which  we  entertain  grave  doubts,  but  which  we  do  not 
feel  called  upon  now  to  determine  —  we  think  that  its  mere 
presence,  unaccompanied  by  a  single  fact  evidencing  that  the 
company's  officers  intended  to,  or  did,  affix  it,  was  quite 
insufficient  to  have  any  effect  upon  its  apparent  character. 
These  instruments  have  the  appearance  of  having  been  made 
as  the  company's  negotiable  promissory  notes,  and  we  are  not 
disposed  to  hold  that  the  unexplained  presence  of  a  corporate 
seal  upon  them  has  made  them  anything  else.  We  are 
unaware  of  any  authority,  and  none  has  been  brought  to  our 
attention,  recpiiring  us  to  hold  otherwise.  Whatever  is 
claimed  for  the  presumption  which  attaches  ordinarily  to  seals 
of  corporations,  when  appearing  to  be  affixed  to  deeds  or 
other  instruments,  in  such  a  case  as  this  it  would  be  unreason- 
able to  hold  that  any  presumption  existed. 

The  judgment  appealed  from  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 
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Miles  M.  O'Brien  et  al.,  as  Receivers,  etc.,  Eespondents,  v. 
Lawrence  J.  Fitzgerald,  Impleaded,  etc..  Appellant. 

While  the  formal  demand  for  relief  with  which  a  complaint  concludes  is  not 
conclusive  as  to  the  character  of  the  action,  i".  e.,  whether  legal  or  equi- 
table, yet  where  the  complaint  sets  forth  facts  that  may  support  equally 
an  action  at  law  or  equity,  the  character  of  the  action  is  determined  by 
the  relief  demanded. 

The  complaint  in  an  action  brought  by  receivers  of  corporations  alleged 
that  each  of  the  defendants  had  been  a  director  of  the  corporation  dur- 
ing a  period  stated.  This  showed  that  they  had  not  all  been  directors 
for  the  same  length  of  time  or  during  the  same  period.  The  complaint 
then  set  forth  various  acts  of  negligence  and  wrong  doing  on  the  part  of 
defendants,  as  directors,  resulting  in  large  losses  to  the  corporation.  A 
money  judgment  was  asked  against  the  defendants  jointly  for  the  full 
amount  of  loss  claimed.  There  was  no  averment  that  an  accounting 
was  necessary  to  ascertain  the  damages,  nor  was  it  asserted  that  defend- 
ants were  severally  liable  for  separate  and  personal  misconduct.  On 
demurrer  based  upon  the  ground  that  different  causes  of  action  affecting 
different  defendants  had  been  improperly  joined,  ?ield,  that  the  action 
was  to  be  regarded  as  one  at  law;  and  so,  that  the  demurrer  was  well 
taken. 

BrinckerhoffY.  Bostwick  (105  N.  Y.  567),  distinguished. 

(Argued  October  8.  1894;  decided  October  23,  1894.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  jSrst  judicial  department,  entered  upon  an  order 
made  July  16,  1894,  which  aflSrmed  an  interlocutory  judg- 
ment in  favor  of  plaintiffs,  entered  upon  an  order  overruling 
a  demurrer  to  the  complaint. 

This  action  was  brought  by  plaintiffs  as  receivers  of  the 
Madison  Square  Bank.  The  complaint  alleged,  among  other 
things,  that  seven  of  the  defendants  named  were  duly  elected 
and  qualified  as  directors  of  said  bank  and  acted  as  such  for 
the  period  between  April  1,  1891,  and  August  9,  1893 ;  that 
the  other  defendants  were  also  duly  elected  and  qualified  and 
acted  as  directors  for  the  periods  specified  as  to  each,  to  wit, 
one  between  April  1,  1891,  and  February  1,  1892,  another 
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between  February  1,  1892,  and  August  9,  1893,  another 
between  April  1,  1891,  and  May  24,  1893,  another  between 
April  1,  1891,  and  May  21,  1892,  two  others  between  Febru- 
ary 6,  1893,  and  August  9,  1893.  The  complaint  then  set 
forth  various  acts  of  negligence  and  misconduct  on  the  part 
of  defendants  as  such  directors  and  alleged  that  by  reason 
thereof  the  bank,  its  creditors  and  stockholders,  were  damaged 
to  the  amount  of  $750,000,  for  which  sum  judgment  was 
demanded  against  "  defendants  and  each  of  them." 

The  defendant  Fitzgerald  demurred  to  the  complaint  on 
the  ground,  among  others,  that  two  or  more  causes  of  action 
were  improperly  united. 

Further  facts  are  stated  in  the  opinion. 

FranklvTh  Pierce  for  appellant.  This  is  an  action  at  law 
and  not  in  equity.  {Smith  v.  Rathhun^  66  Barb.  402 ;  Hun 
V.  Cary,  82  N.  T.  65 ;  AUen  v.  Curtis^  26  Conn.  456 ;  Dodge 
V.  WooUey,  18  How.  [U.  S.]  331 ;  Smith  v.  Uurd,  12  Mete 
371 ;  Hirsh  v.  Barney^  45  Fed.  Rep.  137 ;  Howe  v.  Bameyy 
Id.  668 ;  Craig  v.  Greg^  83  Penn.  St.  19 ;  Evans  t.  Brandauy 
53  Tex.  56 ;  Faurie  v.  Millandau,  3  Mart.  [N.  S.]  476 ; 
Dias  V.  Brunell^  24  Wend.  9 ;  Fowle  v.  Loxora^on^  5  Pet. 
503 ;  Kieth  v.  R,  R.  Co.,  8  Blatchf.  347;  Hodges  v.  N,  E. 
S.  Co.,  1  R.  I.  312 ;  E  S.  T.  <&  T.  Co.  v.  Bickford,  142  N. 
T.  224;  C.  Bank  v.  Ten  Eyck,  48  id.  305 ;  Holmes  v.  Wil- 
la/rd,  125  id.  75  ;  Laverty  v.  Snethen,  68  id.  524  ;  Fiwi  Dych 
V.  McQuade,  86  id.  38,  45  ;  57  How.  Pr.  62 ;  Whitney  v. 
V.  Martine,  88  N.  Y.  535 ;  F.  Ins.  Co.  v.  Jackson,  3  Wend, 
130;  Simmons  v.  F.  0.  &  M.  Co.,  61  Penn.  St.  202; 
Wa/rners  v.  Hopkins,  11  id.  328;  0.  <&  G.  Co.  v.  GiUby 
L.  K.  [5  H.  L.]  487;  Godbald  v.  B.  Bank,  11  Ala. 
191 ;  Z.  R.  R.  Co.  v.  Bridges,  7  B.  Mon.  559 ;  Angell 
&  Ames  on  Corp.  §  312 ;  Thomp.  on  Neg.  p.  1061 ;  S. 
&  R.  on  Neg.  §  424 ;  Morse  on  Banks  &  Banking  (3d  ed.) 
§  128;  B.  M.  I.  Co.  v.  Cahbold,  13  Moak's  Eng.  Rep.  556; 
Farewell  v.  I.  iT.  Bank,  90  X.  Y.  471 ;  Sa7ids  v.  Birch,  29 
How.  Pr.  308 ;  Brinkerhoff  v,  Bostwick,  105  N.  Y.  567,  571 ; 
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Sherman  v.  Parish,  53  id.  483;  SutherUmd  v.  Brush,  7 
Johns.  Ch.  17 ;  Monnell  v.  Monndly  5  id.  283 ;  BamJcs  v. 
WUkes,  3  Sandf .  Ch.  99 ;  Adaiv  v.  Brimmer,  74  N.  Y.  539.) 
By  the  very  terms  of  section  968  of  the  Code  of  Civil  Pro- 
cedure this  action  is  a  legal  action  and  must  be  tried  before  a 
jury.  {Glenn  v.  lAmcaster,  109  N.  Y.  642;  Fisher  v.  61  0.  • 
Z.  Ins.  Co.,  67  How.  Pr.  191 ;  Bowery  Bank  v.  Martin,  16 
N.  Y.  Supp.  73 ;  King  v.  Fa/i  F^^t?*,  109  N.  Y.  363  ;  Ken- 
naugh  v.  McColgan,  17  Civ.  Pro.  Rep.  287;  Penny  v.  fi^^iZ- 
7^25^,  7  Wkly.  Dig.  101 ;  Wood  v.  Simonsm,  12  N.  Y.  S. 
E.  512;  Code  Civ.  Pro.  §§  1009,  1207;  Brinkerhoff  v.  Bost- 
wick,  99  N.  Y.  185 ;  MiUs  v.  Jfi7Z«,  115  id.  85 ;  Swart  v. 
Boughton.,  33  Hun,  281,  285 ;  Vandenhurg  v.  Mayor,  7  N. 
Y.  Super.  Ct.  322.)  Where  plaintiffs  have  demanded  a 
money  judgment  only  and  no  answer  has  been  served,  but 
a  demurrer  has  been  interposed,  the  plaintiff  cannot  elect 
to  treat  his  action  as  an  action  in  equity.  {Edison  v.  Oir- 
van,  29  Hun,  422 ;  Fisher  v.  C.  0.  L.  Ins.  Co.,  67  How. 
Pr.  191 ;  Sitnonson  v.  Blake,  12  Abb.  331 ;  Alexander  v. 
Katie,  63  How.  262.)  The  cause  of  action  set  forth  in  the 
complaint  is  to  recover  for  a  tort,  namely,  the  negligence  of 
the  defendants.  It  was  a  cause  of  action  which  was  triable 
before  a  jury,  and  a  jury  only,  at  the  time  of  the  adoption  of 
our  first  Constitution  in  1777,  and  a  jury  trial  was  preserved 
by  its  provisions.  The  right  to  remedy  such  a  wrong  in  a 
court  of  law  and  before  a  jury  has  existed  from  the  very 
earliest  times,  and  the  defendants  herein  cannot  be  deprived 
of  their  right  to  a  jury  trial.  {Hudson  v.  Caryl,  41  N.  Y. 
553 ;  Townsend  v.  Ilendricks,  40  How.  Pr.  43, 162 ;  McMas- 
ter  V.  Booth,  4  id.  427,  429 ;  Derrick  v.  BicTdey,  19  Wend. 
108 ;  Beardsley  v.  Dygert,  3  Den.  380 ;  Bradley  v.  Aldrich, 
40  N.  Y.  504 ;  Wheehck  v.  Lee,  74  id.  495 ;  N.  Y.  L.  Ins. 
Co.  V.  Mayor,  106  id.  671 ;  CoTiderman  v.  Condermam,,  44 
Hun,  181 ;  Verplanck  v.  Kendal,  13  J.  &  S.  525.)  If  the 
action  be  at  law  the  causes  of  action  are  improperly  united. 
{Jackson  v.  Brookins,  5  Hun,  530 ;  Nichols  v.  Drew,  94  N. 
Y.  22;  Chipman  v.  Palmer,  77  id.  51.) 
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Zouis  Marshall  for  respondents.  The  complaint  states 
facts  sufficient  to  constitute  a  cause  of  action.  (Z.  As&fi.  v. 
Zyon,  30  N.  J.  732 ;  Koehler  v.  B.  R.  L  Co.,  2  Black,  715 ; 
Trustees,  etc.,  v.  Bossieux,  3  Fed.  Eep.  834 ;  Mersey  Docks 
V.  Gihhs,  11  H.  L.  Gas.  687-701 ;  L.  K.  [1  H.  L.]  93;  Pea- 
hody  V.  Flint,  6  Allen,  52 ;  Brinkerhoff  v.  Bostwick,  88  N. 
T.  52  ;  Robinson  v.  Smith,  3  Paige,  222 ;  King  v.  TaXbot,  40 
N.  Y.  76  ;  Briggs  v.  Sj>alding,  141  U.  S.  132.)  The  complaint 
does  not  improperly  join  causes  of  action.  {Brinkerhoff  v. 
Bostwick,  105  K  Y.  570 ;  Hale  v.  0.  N,  Bank,  49  id.  626f 
Bell  V.  Merrifield,  109  id.  202 ;  Valentine  v.  Richardt,  126 
id.  277 ;  Briggs  v.  Spalding,  141  U.  S.  132 ;  N.  P.  Bank  v. 
Goddard,  131  N.  Y.  494.) 

Finch,  J.  On  its  face  and  in  its  form  this  is  an  action  at 
law  to  recover  damages  for  negligence.  The  corporation, 
represented  by  its  duly  appointed  receivers,  sues  individuals 
who  were  its  directors  for  such  neglect  or  wrong  in  the  per- 
formance of  their  duties  as  resulted  in  large  losses,  and 
demands  a  money  judgment  for  the  damages  sustained.  There 
is  no  suggestion  that  any  equitable  relief  is  essential  to  a  full 
and  complete  redress,  and  no  facts  are  stated  wliich  indicate  a 
need  of  such  intervention.  It  is  not  averred  that  a  discovery 
is  requisite  to  the  completeness  of  the  remedy :  on  the  con- 
trary, the  acts  of  negligence  are  asserted  as  fully  known,  and 
capable  of  proof.  It  is  not  alleged  that  an  accounting  is  nec- 
essary to  ascertain  the  damages,  but  these  are  claimed  as  a 
definite  and  fixed  sum,  resulting  directly  from  the  negligent 
acts  of  the  defendants.  It  is  not  asserted  that  such  defendants 
are  severally  liable  for  separate  and  personal  misconduct,  and 
in  separate  and  different  amounts,  although  that  is  a  reasonable 
inference  from  the  facts  stated  in  the  complaint,  but  demands 
judgment  against  all  and  against  each  for  the  full  amount 
claimed.  The  circumstance  led  to  the  interposition  of  a 
demurrer  to  the  complaint,  based  upon  the  ground  that  differ- 
ent causes  of  action  affecting  different  defendants  had  been 
improperly  joined.     It  is  not  denied  that  tlie  demurrer  is  well 
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taken  if  the  actioD  is  to  be  regarded  as  one  at  law,  but  the 
contention  is  that  it  is  an  action  in  equity  for  the  vindication 
of  a  trust  and  the  protection  of  its  beneficiaries ;  and  that 
view  of  it  has  been  taken  by  the  courts  below  with  some  hesi- 
tation, and  with  a  very  obvious  doubt  of  the  consistency  of 
our  earlier  rulings. 

I  think  those  courts  ai'e  right  in  saying  that  the  formal 
demand  of  relief  with  which  the  complaint  concludes  is  not 
decisive  of  the  legal  or  equitable  character  of  the  action.  We 
so  held  in  Bell  v.  Merrijieldj  {109  N.  Y.  202),  saying  that 
where  an  answer  had  been  interposed  and  facts  were  stated  in 
a  complaint  which  "  show  that  it  is  of  an  equitable  nature, 
and  that  the  cause  of  action  is  simply  equitable,  we  do  not 
think  a  case  is  made  for  trial  by  jury  under  the  Code  (§  968), 
merely  because  the  complaint  improperly  asks  for  a  money 
judgment  only."  That  language  clearly  and  plainly  implied 
that  a  demand  of  judgment  for  money  only  would  stamp  the 
action  as  one  at  law,  unless  the  facts  pleaded  showed  an 
equitable  cause  of  action  simply,  and  that  the  relief  asked 
was,  therefore,  improperly  confined  to  a  money  demand 
merely.  In  other  words,  our  doctrine  was  that  the  demand  of 
money  only,  on  its  face  and  primarily,  characterized  the  action 
as  one  at  law,  but  not  so  conclusively  as  to  prevent  a  different 
result  where  the  action  was  clearly  equitable  rather  than  legal 
in  its  nature,  and  purely  legal  relief  is  improperly  demanded. 
But  the  case  before  us  is  not  of  that  character. '  The  facts  as 
pleaded  show  a  perfect  cause  of  action  at  law  in  favor  of  the 
receivers  as  representatives  of  the  bank  against  the  directors 
for  misconduct  resulting  in  loss.  The  actual  and  real  relation 
between  them  and  the  corporation  is  that  of  agents  acting  for 
their  principal,  (Ilun  v.  Cary^  82  K.  Y.  65),  and  the  directors 
may  be  sued  at  law  for  any  damages  caused  by  their  cul- 
pable misfeasance  or  non-feasance.  Within  the  doctrine  of 
the  case  cited  the  complaint  before  us  stated  a  perfect  cause  of 
action  to  recover  damages  at  law,  and  a  proper  and  consistent 
demand  for  a  money  judgment  awarding  such  damages.  In 
the  cited  case  the  action  was  held  to  be  of  a  legal  character, 
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-and  requires  the  same  ruling  now,  unless  our  doctrine  has 
changed,  or  some  valid  distinction  can  be  drawn.  In  support 
of  that  idea  the  case  of  BrinckerTwff  v.  Boatwich  (105  N.  Y. 
567),  is  pressed  upon  our  attention  as  indicating  that  the  pres- 
ent action  must  be  regarded  as  of  an  equitable  character. 
But  there  is  a  wide  and  vital  difference  between  the  two  cases. 
In  this  the  action  is  by  tlie  corporation  against  its  delinquent 
directors :  in  the  other  it  was  by  a  stockholder  who  could  not 
sue  at  law  but  was  compelled  to  go  into  equity  to  obtain  Lis 
relief,  and  whose  right  of  action  was  wholly  and  purely  of  an 
equitable  character. 

It  may  be,  nevertheless,  that  a  corporation  may  sue  its 
•directors  in  equity  to  recover  losses  sustained,  for  there  seem 
to  be  some  cases  in  which  the  remedy  has  been  allowed. 
Granting  that,  and  granting  also  what  I  am  not  now  ready  to 
admit  as  the  law  of  this  state,  that  the  facts  pleaded  in  the 
present  case  are  sufficient  to  support  the  action  as  an  equitable 
one,  we  are  left  by  the  pleader  in  a  doubt  which  can  only  be 
.solved  by  recurring  to  the  demand  for  relief.  He  comes  into 
court  upon  a  complaint  which,  on  the  concession  made,  pleads 
•an  ambiguous  state  of  facts,  such  as  may  support  equally  an 
action  at  law  or  in  equity,  and  leaving  us  with  no  means  of 
determining  which  view  must  prevail  except  by  reference  to 
the  relief  demanded.  In  such  a  case  that  relief  as  asked  must 
necessarily  solve  the  doubt,  because  there  is  no  other  solution. 
The  facts  pleaded  do  not  help  us,  for  they  fit  equally  either  a 
legal  or  an  equitable  action,  assuming  the  latter  to  be  main- 
tainable, and  we  are  justified  in  relying  upon  the  formal  relief 
demanded  to  settle  the  point  in  dispute.  That  accords  with 
our  system  of  pleading  and  with  the  distinction  drawn  by  the 
Code.  "Where  the  action  is  for  the  recovery  of  money  only 
it  is  classed  as  legal  and  is  triable  by  a  jury ;  and  while  we 
have  held  that  we  are  not  concluded  by  the  formal  demand 
<of  relief,  but  may  look  into  the  facts  to  see,  nevertheless,  if  it 
be  not  equitable  relief  which  they  imperatively  require,  yet 
^lere  the  facts  do  not  aid  us,  where  they  are  just  as  appro- 
priate to  a  legal  as  an  equitable  cause  of  action,  where  they 
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are  ambiguous  as  to  the  subject  of  inquiry,  we  must  be  guided 
by  the  relief  asked  in  reaching  a  conclusion.  That,  I  think,  is 
the  situation  here  upon  the  assumption  most  favorable  to  the 
plaintiffs,  that  upon  the  facts  pleaded  without  further  allega- 
tions an  equitable  action  could  be  supported.  My  doubt  about 
that  is  very  grave,  although  I  leave  the  question  open.  If 
there  were  further  allegations  showing  somewhere  or  in  some 
way  the  need  of  equitable  intervention  the  difficulty  would  be 
removed.  The  cases  of  Glenn  v.  Lancaster^  (21  Abb.  New 
Cases,  273),  and  of  Run  v.  Cary^  already  cited,  point  to  this 
conclusion,  and  are  not  overruled  or  affected  hj  Brvnckerhoff 
V.  Bogtwich, 

It  follows  that  the  judgment  overruling  the  demurrer  should 
be  reversed  and  the  demurrer  sustained,  with  costs. 

All  concur. 

Judgment  accordingly. 


The  People  of  the  State  of  New  Yoke,  Respondent,  v. 
Henry  Miles,  Appellant* 

Under  the  provision  of  the  Penal  Code  defining  murder  in  the  first  degree 
(§  188),  which  includes  the  killing  of  a  human  being  ''by  a  person 
engaged  in  the  commission  of  or  attempt  to  commit  a  felony  either  upon 
or  affecting  the  person  killed,  or  otherwise,"  the  word  **  otherwise"  is 
not  confined  to  felonies  against  property  simply,  but  also  includes  a 
felony  upon  or  against  a  person  other  than  the  one  killed. 

Upon  the  trial  of  an  indictment  for  murder,  in  advance  of  the  selection  of  a 
jury,  and  before  any  of  the  panel  had  been  examined,  the  parties,  by 
permission  of  the  court,  elected  to  have  all  peremptory  challenges  as  to 
Jurors  determined  before  the  juror  left  the  witness  stand,  and  if 
acceptod>  that  the  final  oath  be  at  once  administered.  'A  juror  was  then 
caUed  and  sworn  as  to  his  qualification;  after  his  examination  by  the 
prosecution,  defendant's  counsel  asked  if  the  juror  was  satisfactory  to 
the  People,  to  which  the  district  attorney  replied:  "We  do  not  chal- 
lenge him  for  bias  nor  for  favor."  Said  coundel  then  asked  the  court 
lo  direct  that  the  prosecution  should  at  once  accept  or  reject  the  juror, 
and  ^xercL^e  it9  right  o;f  peremptory  challenge  then,  if  at  all;  this,  the 
court  refused.  The  juror  was  then  examined  by  the  prisoner's  counsel 
and,  after  his  examination  was  concluded,  the  court  called  upon  the  dis- 
trict attorney  to  exercise  his  right  of  peremptory  challenge;  he  inter- 
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posed  none,  and  said  counsel  having  expressed  himself  satisfied,  the 
Juror  was  sworn.  JTeld^  that  the  ruling  of  the  court  was  not  error; 
that  there  was  a  full  compliance  with  the  provision  of  the  Code  of  Crim- 
inal Procedure  (§§  385,  386)  in  reference  to  challenges. 

One  of  the  defenses  interposed  was  insanity ;  after  evidence  had  been  given 
on  the  part  of  the  defense  as  to  the  words  and  actions  of  defendant  oa 
an  occasion  specified,  which  it  was .  claimed  were  so  strange  and  inex- 
plicable as  to  indicate  insanity,  the  prosecution  was  allowed  to  show 
that  on  that  occasion  defendant  was  intoxicated.     Held,  no  error. 

It  appeared  that  the  person  killed  was  shot  by  defendant;  he,  as  a  witness 
in  his  own  behalf,  testified  that  the  fatal  shot  was  fired,  not  at  the 
deceased,  but  in  the  direction  of  another  person.  Held,  that,  assuming 
defendant,  in  an  attempt  to  wound  or  kill  such  other  person,  by  a  false 

'  aim  killed  the  deceased,  it  was  murder  in  the  first  degree. 

(Argued  October  9,  1894;  decided  October  23, 1894.) 

I 

Appeal  from  judgment  of  the  Court  of  Oyer  and  Termi- 
ner of  Jefferson  county,  entered  upon  a  verdict  rendered 
March  13,  1894,  which  convicted  the  defendant  of  the  crime 
of  murder  in  the  first  degree,  and  also  from  an  order  of  said 
court  denying  a  motion  by  defendant  for  a  new  trial. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Wilbur  F,  Porter  for  appellant.  This  court  is  clothed  with 
the  power  to  grant  a  new  trial ;  if  it  be  satisfied  that  the  ver- 
dict was  against  the  evidence  or  law,  or  that  justice  requires 
a  new  trial,  it  should  grant  it.  (Code  Civ.  Pro.  §  528 ;  Code 
Crim.  Pro.  §  385.)  The  court  erred  in  permitting  the  wit- 
ness Lester  II.  Baum  to  testify  that  on  an  occasion  when  try- 
ing to  settle  with  deceased  at  half-past  two  o'clock  in  the 
afternoon,  at  Evans  Mills,  defendant  was  intoxicated.  (  War- 
ner V.  N,  Y.  a  R,  R.  Co.,  44  N.  Y.  465.)  It  appeared  upon 
the  trial,  by  the  evidence  of  the  defendant,  that  in  an  attempt 
to  maim  Rusaw,  Mary  A.  Ward  received  the  discharge  of  the 
gun,  from  the  effects  of  which  she  died.  Upon  this  evidence 
the  jury,  upon  the  contention  claimed  for  by  the  defendant, 
might  have  found  the  defendant  guilty  of  a  crime  less  than 
murder  in  the  first  degree.  (Laws  of  1860,  chap.  410 ;  Laws 
of  1873,  chap.  644;  Dolan  v.  PeopU,  64  N.  T.  485;  Bud 
V.  People,  78  id.  492 :  Co;c  v.  People,  80  id.  502 ;  People  v. 
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Oreenwallj  115  id.  520.)  The  charge,  as  a  whole,  left  no 
doubt  in  the  minds  of  the  jury  as  to  the  opinion  entertained 
by  the  court  relative  to  the  case  and  the  degree  of  murder  the 
defendant  should  be  convicted  of.  This  is  contrary  to  the 
spirit  and  intention  of  criminal  law  and  criminal  trials,  destroys 
the  confidence  of  the  jury  in  themselves,  and  breaks  down  the 
bulwark  of  safety  in  a  jury  trial.  This  was  manifest  through- 
out the  trial,  and  is  urged  as  a  reason  for  a  new  trial.  (  Wasson 
v.  Palmer^  13  Neb.  376 ;  Dingman  v.  State^  48  Wis.  485 ; 
Tedder  v.  FeUows,  20  N.  Y.  126.) 

Virgil  K,  Kellogg  for  respondent.  The  defense  that  at 
the  time  of  the  alleged  murder  the  defendant  was  of  unsound 
mind  and  incapable  of  reason  or  judgment  to  appreciate  the 
nature  and  quality  of  his  act,  or  to  know  that  it  was  wrong, 
is  untenable.  (Brotheraon  v.  People^  75  N.  Y.  159 ;  Penal 
Code,  §  17;  People  v.  Fkh,  125  K  Y.  153;  Flanagan  v. 
People^  52  id.  467;  People  v.  Carpenter,  102  id.  250; 
People  V.  Walrath,  4  N.  Y.  Cr.  Rep.  395  ;  WiUia  v.  People, 
32  N.  Y.  717 ;  Moett  v.  People,  85  id.  379.)  The  charge  of 
the  trial  justice  as  to  the  degree  of  crime  committed  was 
proper.  (Penal  Code,  §  218 ;  Buel  v.  PeopU,  78  N.  Y.  492.) 
It  may  be  contended  that  the  common-law  indictment  would 
not  warrant  the  finding  that  Miles  killed  Mrs.  Ward  while 
shooting  at  Kusaw.  This  would  be  untenable.  (People  v. 
Qihlin,  115  K  Y.  196.) 

Finch,  J.  The  defendant  has  been  convicted  of  murder  in 
the  first  degree  and  sentenced  to  death.  His  counsel  assails 
that  judgment  for  alleged  errors  occurring  at  the  trial,  and  also 
insists  that  upon  the  merits  the  conviction  should  only  have 
been  for  murder  in  the  second  degree. 

In  advance  of  the  selection  of  a  jury,  and  before  any  of  the 
panel  had  been  examined,  the  mode  and  order  of  that  selec- 
tion came  up  for  discussion.  The  court  allowed  the  parties  to 
choose  whether  all  peremptory  challenges  should  be  reserved 
until  twelve  jurors  had  been  provisionally  selected,  or  whether 
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the  case  of  each  juror  should  be  fully  settled  before  leaving 
the  witness  stand,  and  if  accepted  the  final  oath  be  at  once 
administered.  The  parties  chose  the  latter  method  and  the 
court  assented. 

Thereupon  Walton  B.  Canter  was  called  and  sworn  as  to 
his  qualification  as  a  juror.  He  was  examined  by  the  prose- 
cution and  at  the  close  of  that  examination  the  prisoner's 
counsel  asked  if  the  juror  was  satisfactory  to  the  People,  to 
which  the  district  attorney  replied,  "  we  do  not  challenge  him 
for  bias  nor  for  favor."  The  defense  insisted  that  the  prose- 
cution should  at  once  accept  or  reject  the  juror  and  exercise 
its  right  of  peremptory  challenge  immediately  if  it  meant  to 
do  so  at  all :  and  to  the  refusal  of  the  court  to  so  direct  an 
exception  was  taken.  The  juror  was  then  examined  in  behalf 
of  the  prisoner,  and  both  examinations  having  been  concluded, 
and  the  basis  obtained  for  determining  whether  challenges 
should  be  interposed  or  not,  the  court  called  upon  the  distjrict 
attorney  for  the  exercise  of  his  right.  There  was  no  chal- 
lenge for  general  disqualifica-tion,  nor  for  implied  bias,  nor  for 
actual  bias,  and  then  the  district  attorney  was  called  upon  to 
exercise  his  right  of  peremptory  challenge.  He  interposed 
none,  and,  after  a  few  further  questions,  the  prisoner's  coun- 
sel announced  himself  satisfied  and  tlie  juror  was  sworn.  In 
this  process  there  was  full  obedience  to  and  no  disregard  of 
the  provision  of  the  C'riminal  Code  that  challenges  to  an  indi- 
vidual juror  must  be  first  taken  by  the  People  and  then  by 
the  defendant.  (§  385.)  The  next  section,  fixing  the  order 
of  the  different  challenges,  indicates  that  they  might  have 
been  disposed  of  in  that  order.  Practically  that  result  was 
accomplished,  but  at  all  events  the  prisoner's  counsel  was  in 
no  case  and  hi  no  manner  compelled  to  challenge  until  after 
the  prosecution  had  fully  exhausted  its  right. 

One  of  the  defenses  interposed  on  the  trial  was  that  of 
insanity.  To  sustain  it  proof  was  given  of  the  conduct  of  the 
defendant  at  Evans'  Mills  on  an  occasion  when  he  was  trying 
to  settle  his  business  difficulties  with  Mrs.  Ward,  and  it  was 
claimed  on  liis  behalf  that  his  words  and  actions  on  that  occa- 
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sion  were  so  strange  and  inexplicable  as  to  indicate  insanity. 
To  rebut  that  inference  and  answer  the  manifest  tendency 
and  purpose  of  the  proof,  the  prosecution  were  allowed  to 
show  that  on  that  day  and  that  occasion  the  defendant  was 
intoxicated,  and  that  his  excited  and  ugly  conduct  was 
explainable  by  that  fact.     The  evidence  was  clearly  admissible. 

On  the  day  of  the  homicide  the  witness  Carpenter  was  one 
of  the  first  persons  who  came  upon  the  scene,  and  described 
in  very  considerable  detail  what  the  prisoner  said,  what  his 
appearance  was,  and  the  manner  of  his  conduct.  The  follow- 
ing question  was  then  propounded  by  the  defendant's  counsel : 
"After  you  were  over  there  at  the  house  with  him,  before 
leaving  for  Evans'  Mills,  how  did  his  acts  and  conversation, 
which  you  have  here  related  upon  the  stand,  impress  you  at 
the  time  as  to  being  rational  or  irrational  ?"  To  this  inquiry 
the  prosecution  objected  that  it  aggregated  a  whole  series  of 
acts  and  words,  and  called  for  an  opinion  upon  that  aggrega- 
tion, leaving  it  impossible  to  determine  upon  what  specific  acts 
or  words  the  impression  of  the  witness  was  founded.  The 
court  took  that  view  of  the  question  and  at  first  excluded  it, 
but  thereafter  changed  its  ruling  and  explicitly  allowed  the 
question  read  from  the  stenographer's  minutes  to  be  put  to 
the  witness  and  answered  by  him.  Thenceforward  similar 
questions  were  asked  by  the  defendant's  counsel  of  other  wit- 
nesses, and  I  have  discovered  no  instance  in  which  they  were 
excluded. 

The  remaining  objections  respected  the  charge  of  the  court. 

The  trial  judge  defined  murder  in  the  first  degree,  using  for 
that  purpose  the  words  of  the  statute.  In  so  far  as  that  defi- 
nition involved  homicide  while  engaged  in  the  commission  of 
a  felony  the  prisoner's  counsel  insisted  that  it  had  no  applicBr 
tion  to  the  facts  disclosed.  The  defendant  as  a  witness  tes- 
tified that  the  fatal  shot  was  fired  not  at  Mrs.  Ward,  and  not 
even  at  Kusaw,  but  in  the  latter's  direction,  without  intention 
to  kill  or  even  to  wound  him,  but  solely  to  frighten  him  and 
60  drive  him  away  from  the  premises.  The  truth  of  that  tes- 
timony was  submitted  to  the  jury,  the  court  saying  that  upon 
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that  theory  the  woman  was  shot  accidentally  and  the  prisoner 
was  not  guilty.  The  jury  disbelieved  the  pretended  accident 
and  rejected  the  explanation,  and  that  they  were  fully  jus- 
tified in  that  conclusion  is  apparent  from  two  facts.  If  the 
killing  of  Mrs.  Ward  had  been  accidental  the  prisoner  would 
have  said  so  at  the  time ;  it  would  have  been  the  first  word 
to  spring  to  his  lips ;  the  natural  and  swift  explanation  made 
to  those  who  came  upon  the  scene.  But  no  such  word  was 
then  uttered.  His  first  word  to  Carpenter  was  "  What  are 
you  going  to  do  with  me  ?  "  and  then  he  said :  "  I  have  shot 
that  woman."  He  proposed  to  carry  the  dead  body  into  the 
house,  and  when  Carpenter  doubted  their  right  to  do  so,  he 
insisted  and  said  :  "  They  will  electricity  me."  This  was  the 
evidence  of  Mrs.  Carpenter,  who  did  not  go  into  the  house 
when  they  carried  the  bod3^in;  but  she  adds  that  when  they 
came  out  the  defendant  in  answer  to  her  remark,  "  You  hadn't 
ought  to  done  that,"  replied,  "  I  don't  think  I  had  ought  to, 
but  she  would  have  other  men  around  her,  and  she  slept  with 
that  hired  man  all  night,"  and  further  added,  "  She  has  got 
my  property  all  away  from  me."  Tlie  defense  called  Mr. 
Carpenter,  who  not  only  corroborated  his  wife,  but  repeated 
what  occurred  in  the  house  when  the  body  was  laid  upon  the 
bed.  The  prisoner  bent  over  her  and  kissed  her,  and  said : 
"  Mary  I  have  shot  you  —  I  have  killed  you  —  my  God,  Mary, 
I  have  killed  you  —  but  I  couldn't  help  it  —  I  done  it  because 
I  loved  you  —  you  have  lied  to  me  —  you  have  proved  false 
to  me  and  I  couldn't  stand  it."  All  these  expressions  indicat- 
ing an  intentional  killing,  and  the  motive  for  it  are  utterly 
inconsistent  with  any  theory  of  accident,  which  was  evidently 
an  afterthought.  Beyond  that  tlie  two  lines  of  fire,  towards 
Mrs.  Ward  in  one  direction  and  toward  Rusaw  in  another, 
were  shown  to  be  seventeen  feet  apart,  and  made  the  theory 
of  an  accident  quite  improbable. 

But  assuming  that  Miles  did  shoot  at  Kusaw  intending 
to  wound  or  kill  him,  and  by  a  false  aim  killed  Mrs.  Ward, 
the  defendant's  counsel  contended  that  the  court  erred  in 
describing  it  as  murder  in  the  first  degree,  and  that  a  felony 
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affecting  another  than  the  person  killed  will  not  be  sufficient 
to  make  the  homicide  murder  in  that  degree.  The  words  of 
the  statute  are  "  by  a  person  engaged  in  the  commission  of  or 
in  an  attempt  to  commit  a  felony  either  upon  or  affecting  the 
person  killed  or  otherwise."  (Penal  Code,  §  183.)  The  con- 
struction asserted  is  that  the  word  "  otherwise  "  relates  only 
to  felonies  against  property  and  does  not  include  a  felony 
upon  or  against  a  person  other  than,  the  one  killed.  The  sup- 
posed authority  for  this  construction  is  People  v.  Greenr 
waU^  (115  N.  T.  520),  but  it  decides  no  such  proposition.  In 
saying  that  the  word  "  otherwise "  cannot  be  changed  into 
''  another "  it  means  only  that  it  cannot  be  so  narrowed  and 
limited  and  that  it  includes  a  felony  against  property  as  well 
as  against  another.  There  was  no  error  in  the  charge  in  this 
respect. 

That  charge  was  not  unfair  or  an  invasion  of  the  province 
of  the  jury.  The  evidence  could  not  be  re-called  and  put 
before  them  in  its  logical  order  without  seeming  to  bear 
heavily  upon  the  prisoner,  but  they  were  left  to  find  the  facts 
and  steadily  instmcted  that  no  opinion  of  the  court  was 
intended  to  be  expressed,  or  should  at  all  influence  their  con- 
clusion. No  opinion  was  expressed  upon  any  fact  in  dispute, 
but  the  testimony  given  was  recalled  so  far  as  was  needed  to 
make  plain  the  legal  rules  which  it  was  tlie  duty  of  the  court 
to  state  and  to  explain.  There  was  in  truth  no  defense  avail- 
able to  the  prisoner.  The  proof  of  insanity  fell  far  short  of 
the  legal  standard,  and  the  examination  of  the  prisoner  him- 
self showed  that  he  fully  understood  at  the  time  the  nature 
and  quality  of  his  act. 

We  see  no  reason  for  a  reversal  of  the  verdict. 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 
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Theodore  Kirsoh,  by  Guardian  ad  Litem,  et  al.,  Respondents, 
V,  Orange  L.  Tozier  et  al..  Appellants,  et  al. 

A  person  dealing  with  a  trustee  must  take  notice  of  the  scope  of  his 
authority,  and,  while  an  act  within  his  authority,  done  by  him  with 
intent  to  defraud  the  estate,  and  which  accomplished  that  purpose,  will 
bind  the  estate  or  the  beneficiaries,  as  to  third  persons  acting  in  good 
faith  and  without  notice,  where  the  act  is  beyond  the  scope  of  the 
trustee's  authority,  such  third  person  is  not  protected. 

Defendant  L.,  who,  pursuant  to  an  arrangement,  had  bid  off  at  a  fore- 
closure sale  certain  lands  in  which  three  infants  had  an  interest  as  chil- 
dren and  heirs  at  law  of  the  deceased  mortgagee,  upon  receipt  of  a 
deed  from  the  widow  of  the  mortgagor  of  her  interest  in  the  lands,  exe- 
cuted a  mortgage  thereon  to  defendant  O.  in  trust  for  the  three  children 
for  $1,000,  payable  in  three  installments,  with  interest,  which  mortgage 
was  duly  recorded.  Subsequently  L.  conveyed  the  lands  to  O.,  who 
thereafter,  and  on  February  19,  1886,  executed,  without  consideration, 
and  acknowledged  a  discharge  of  the  mortgage,  which  he  caused  to  be 
recorded  on  March  9,  1886.  The  first  installment  of  the  mortgage  was 
not  then  due.  In  an  action  by  the  children  to  reinstate  the  mortgage  and 
to  foreclose  the  same  it  appeared  that  before  the  execution  of  the  discharge, 
O.  applied  to  defendant,  the  B.  Sav.  Bank,  for  a  loan  on  the  property, 
which  application  was  granted  February  1,  1886.  On  examination  of 
the  title  an  abstract  by  the  county  clerk  was  submitted  to  the  bank; 
this  contained  a  memorandum  of  the  mortgage,  which  was  described 
as  given  in  trust  for  said  minor  children.  Across  this  was  written : 
"Discharged  March  6,  1886."  The  bank  made  the  loan,  having  no 
noticq  or  knowledge  of  the  mortgage  except  as  given  by  the  abstract 
and  the  record  of  the  mortgage.  Beld^  that  the  acceptance  by  O.  of  the 
mortgage  containing  the  declaration  of  trust  was  an  acknowledgment  of 
the  trust  and  bound  him  to  perform  it;  that  the  satisfaction  of  the  mort- 
gage was  a  breach  of  trust;  that  the  bank  was  chargeable  with  knowl- 
edge of  the  trust,  also  of  the  facts  that  the  relation  of  the  tnisteQ  to  the 
property  had  changed  so  that  when  he  executed  the  satisfaction  he  was 
himself  the  owner  of  the  land,  and  in  satisfying  the  mortgage  was  deal- 
ing with  the  trust,  and  tliat  he  satisfied  it  before  it  became  due ;  that 
there  was  no  indication  in  the  mortgage  of  authority  in  the  trustee  to 
accept  payment  before  it  became  due,  or  to  vary  the  trust  security;  that 
the  bank  was  bound  to  inquire  by  what  authority  the  trustee  acted,  and 
having  failed  to  do  so,  and  in  the  absence  of  proof  of  any  affirmative 
power  conferred  upon  him,  it  was  not  protected,  and  that  plaintiffs 
were  entitled  to  the  relief  sought. 

Reported  below,  63  Hun,  607. 

(Argued  October  12,  1894;  decided  October  23,  1894.) 
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Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  fifth  judicial  department,  entered  upon 
an  order  made  August  16,  1892,  which  affirmed  a  judgment 
in  favor  of  plaintiffs  entered  upon  the  report  of  a  referee. 

This  action  was  brought  to  reinstate  a  mortgage  executed 
by  the  defendant  Lester  II.  Tozier  and  his  wife  to  the  defend- 
ant Orange  L.  Tozier,  which  was  made  in  trust  for  the  plain- 
tiffs, Michael  Kirsch  and  Theodore  Kirsch,  and  for  Peter 
Kirsch,  now  deceased,  minor  children  of  John  Kirsch,  to 
set  aside  a  discharge  of  such  mortgage  executed  by  Orange 
L.  Tozier,  and  for  foreclosure  of  the  mortgage  and  sale  of 
the  mortgaged  premises  for  tlie  benefit  of  the  persons  named 
as  cestui  que  trust. 

The  lands  in  question  consist  of  102  acres  situate  in  the 
town  of  Sheldon,  Wyoming  county,  New  York,  of  which 
John  Kirscli  died  seized  in  the  year  1872.  On  the  8th  day  of 
January,  1873,  the  defendant  Orange  L.  Tozier  M'as  appointed 
general  guardian  of  the  infant  children,  Michael  J.,  Theodore 
and  Peter  Kirscli.  At  the  time  of  liis  death  John  Kirsch 
owed  debts  which,  with  the  incumbrances  upon  his  real  estate, 
exceeded  the  value  of  both  his  personal  and  real  properfy. 
Orange  L,  Tozier  and  Elizabeth  Kirsch,  the  latter  the  widow 
of  the  deceased,  were  appointed  administrators  of  the  estate  of 
John  Kirsch.  Subsequently  to  this  it  was  agreed  between 
them  and  Lester  IL  Tozier,  a  son  of  Orange  L.  Tozier,  that 
they  should  purchase  the  mortgages  then  existing  on  the 
farm,  foreclose  them,  and  procure  a  title  to  the  land,  and 
convey  the  same  to  Elizabeth  Kirsch,  who  should,  in  turn, 
by  mortgage  thereon,  secure  to  Lester  IL  Tozier  the  amount 
paid  by  liim,  and  give  a  mortgage  upon  the  farm  of  $1,000  to 
these  three  children.  This  arrangement  was  carried  out, 
except  that  upon  a  sale  of  the  lands,  either  by  direct  purchase 
at  the  sale  or  by  deed  coming  immediately  from  the  purchaser, 
Lester  H.  Tozier  became  the  owner  for  the  consideration,  in 
all,  of  $1,131.56,  Thereupon  it  was  further  arranged  between 
Orange  L.  Tozier  and  the  widow,  Elizabeth  Kirsch,  that  the 
widow  should  convey  to  the  then  holder  of  the  title,  Lester  H. 
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Tozier,  all  her  interest  in  the  lands  to  which  she  was  entitled 
as  widow,  and  that  a  mortgage  should  be  executed  by  Lester 
II.  Tozier  to  Omnge  L.  Tozier,  in  trust  for  the  three  children, 
in  the  sum  of  $1,000,  one-third  thereof  payable  to  each  of  the 
three  children  when  he  should  arrive  at  age,  with  interest  in 
the  meantime.  Having  received  the  deed  from  Mrs.  Eliza- 
beth Kirsch,  Lester  H.  Tozier  and  his  wife  executed  to  Orange 
L.  Tozier,  in  trust  fpr  Michael  Kirsch,  Peter  Kirsch  and 
Theodore  Kirsch,  "minol*  children  of  John  M.  Kirsch, 
deceased,"  the  mortgage  in  question,  dated  the  15th  day  of 
October,  1875,  expressing  a  consideration  of  $1,000,  pay- 
able as  follows:  The  sum  of  $333.33  November  13,  1887; 
the  sum  of  $333.33  March  18,  1891,  and  the  sum  of  $333.33 
October  6,  1892,  with  interest  payable  annually  from  the  Ist 
day  of  April,  1876.  This  instrument  was  delivered  to  Orange 
L.  Tozier,  who  caused  the  same  t©  be  recorded  in  the  proper 
clerk's  office  on  the  23d  day  of  October,  1875.  The  mort- 
gagee and  trustee  paid  the  interest  upon  this  mortgage  to 
Elizabeth  Kirsch,  the  mother  of  the  children,  in  pursuance  of 
a  previous  arrangement,  until  the  spring  of  1886,  since  which 
time  no  part  of  the  principal  or  interest  has  been  paid  thereon 
by  the  tnistee  for  the  benefit  of  either  of  the  children. 

On  the  3d  day  of  September,  1883,  Lester  H.  Tozier  and 
his  wife  executed  and  delivered  a  deed  of  the  farm  to  Orange 
L.  Tozier,  at  a  consideration,  as  expressed  in  the  deed,  of 
$4,000,  and  the  record  title  of  such  farm  has  since  been  in 
Orange  L.  Tozier.  After  acquiring  this  title,  and  on  the  19th 
day  of  February,  1886,  Orange  L.  Tozier  executed  and 
acknowledged  a  discharge  of  the  mortgage,  and  caused  the 
same  to  be  recorded  in  the  proper  clerk's  office  on  the  9th  day 
of  March,  1886.  On  the  27th  day  of  January,  1886,  before 
the  execution  of  such  discharge.  Orange  L.  Tozier  applied  to 
the  defendant,  the  Buffalo  Savings  Bank,  for  a  loan  of  $2,000 
upon  his  farm,  which  application  was  granted  on  the  1st  day 
of  February,  1886 ;  and  on  an  examination  of  the  title  of  such 
farm,  submitted  to  the  officers  of  the  bank,  there  was  an 
abstract  certified  by  the  proper  clerk  of  Wyoming  county  to 
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the  effect  that  Orange  L.  Tozier  appeared  to  be  the  owner  of 
the  farm.  On  such  abstract  a  memorandum  of  the  mortgage, 
sought  by  this  action  to  be  reinstated,  described  the  mortgage 
simply  as  being  given  for  $1,000  and  interest,  "  in  trust  for 
Michael  Kirsch,  Theodore  Kirsch  and  Peter  Kirsch,  minor 
children  of  John  M.  Kirsch,  deceased,"  having  written  across 
the  face  of  the  memorandum  as  follows :  "  Discharged  March 
9,  1886,  E.  M.  Jennings,  Clerk."  The  defendant,  the  Buffalo 
Savings  Bank,  at  the  time  of  taking  its  mortgage  and  advan- 
cing the  monej  thereon,  had  not,  either  through  any  of  its 
officers  or  attorneys,  any  knowledge  or  notice  of  the  existence  of 
this  mortgage  now  sought  to  be  reinstated  in  this  action,  except 
the  memorandum  on  the  abstract  of  title  of  its  discharge,  and 
the  constructive  notice  given  by  the  record  of  such  mortgage. 

Adolph  Rebadow  and  Johnson  &  Charles  for  appellants. 
This  action  cannot  be  maintained  by  the  plaintiffs  for  the 
relief  asked  for  in  the  complaint.  The  title  to  the  estate  is  in 
the  defendant  Orange  L.  Tozier,  and  the  promise  to  pay  was 
made  to  him  and  to  no  other  person,  {N,  R,  i?.  Oo.  v. 
Nolan,  48  N.  Y.  513 ;  Wetmore  v.  Porter,  92  id.  76 ;  Boon 
v.  a  S.  Bank,  48  id.  83  ;  Mabie  v.  Bailey,  95  id.  206  ;  Btmn 
v.  Yaughan,  1  Abb.  Ct.  App.  Dec.  253 ;  Perry  on  Trusts, 
§§  225,  321,  613,  814 ;  MoPherson  v.  RoUins,  107  N.  Y.  316.) 

Spencer  Clinton  for  the  Buffalo  Savings  Bank,  appellant. 
The  Buffalo  Savings  Bank  was  not  chargeable  with  notice 
that  Mr.  Tozier  had  no  authority  to  discharge  the  mortgage 
in  question.  {Field  v.  Schiefelin,  7  Johns.  Ch.  150 ;  Bogert 
V.  HerteU,  4  Hill,  492;  Swartftout  v.  Curtis,  5  N,  Y.  301; 
Acer  V.   Westcott,  46  id.  354 ;  Briggs  v.  Davis,  20  id.  15.) 

F,  C,  Peck  and  Franh  W,  Brown  for  respondents.  It 
appears  by  an  examination  of  the  case  that  the  appellants 
made  no  requests  for  findings,  and,  hence,  the  question  of 
whether  the  findings  were  against  the  weight  of  evidence  is 
not  presented  by  any  exception  contained  in  the  record. 
{Hugo  V.  Shamk,  4  N.  Y.  Supp.  929.)  Plaintiffs  can  maintain 
SiCKBLs— Vol  XCVIII.        50 


394  KiBscH  et  al.  v.  Toziee  et  al.  [Oct.^ 

Opinion  of  the  Court,  per  Andrews,  Ch.  J.  [Vol.  148. 


this  action.  (Code  Civ.  Pro.  §§  488,  499 ;  HubbeU  v.  3fed' 
hury^  53  K  Y.  102 ;  Dodge  v.  Stevens,  94  id.  209 ;  Waterfnaik 
V.  Webster^  108  id.  158.)  The  mortgage  in  question  in  terms 
recites  that  it  is  given  to  Orange  L.  Tozier  in  trust  for  the 
plaintiffs,  the  children  of  John  Kirsch,  deceased,  naming  each 
of  them,  and  the  execution  and  delivery  thereof  to  Orange  L. 
Tozier,  in  trust,  made  him  trustee  of  an  express  trust.  (Code 
Civ.  Pro.  §  449  ;  Jlathaway  v.  Pai/ne,  34  N.  Y.  107;  War- 
roll  V.  Munn,  5  id.  238 ;  Brayvion  v.  Bingham,  32  id.  491 ; 
People  V.  Bostwick,  26  id.  483  ;  WaUace  v.  BurdeU,  97  id. 
14.)  The  record  of  this  mortgage,  which  recited  on  its  face 
that  it  was  executed  and  given  in  trust  for  these  infants,  was 
constructive  notice  to  the  defendant,  the  Buffalo  Savings  Bank, 
that  Michael  J.  Kirsch,  Peter  Kirsch  and  Theodore  Kirsch 
each  had  a  beneficial  interest  in  the  execution  of  the  trust  so 
created.  (  Waterman  v.  ^Yebster,  108  N.  Y.  165.)  The  order 
of  the  Special  Term,  granting  an  additional  allowance  of 
costs,  and  the  decision  of  the  General  Term,  modifying  and 
affirming  such  order,  was  right.     (Code  Civ.  Pro.  §  3253.) 

Andrews,  Ch.  J.  The  only  serious  question  presented  on 
the  record  arises  on  tlic  claim  of  the  Buffalo  Savings  Bank, 
that  it  was  not  chargeable  Avith  notice  nor  put  upon  inquiry  to 
ascertain  that  the  defendant  Tozier  had  no  authority  to  dis- 
charge the  mortgage  in  question.  The  savings  bank,  when 
it  took  its  mortgage,  had  constructive  notice  of  every  fact 
which  could  have  been  ascertained  by  an  inspection  of  the 
deeds,  or  mortgages,  on  record  in  the  chain  of  title.  An 
inspection  of  the  records  would  have  disclosed  the  mortgage 
given  by  Lester  11.  Tozier  in  October,  1875,  and  that  it  was 
given  "  in  trust "  for  the  three  minor  children  of  John  M. 
Kirsch,  deceased ;  that  the  lands  covered  by  the  mortgage 
were  subsequently,  in  1883,  conveyed  by  Lester  H.  Tozier  to 
Orange  L.  Tozier,  the  mortgagee  named  in  the  mortgage  given . 
in  trust  for  the  minor  children  of  John  M,  Kirsch  ;  that  after 
such  conveyance,  and  in  March,  1886,  Omnge  L.  Tozier,  then 
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being  the  owner  of  tlie  lands  and  also  the  mortgagee  ^^  in 
trust,"  in  that  mortgage,  himself  executed  and  caused  to  be 
recorded  a  satisfaction  of  the  mortgage,  and  that  this  occurred 
before  any  part  of  the  sum  secured  by  the  mortgage  had 
become  due.  There  can  be  no  doubt  that  the  satisfaction  of 
the  mortgage  was  as  to  the  defendant  Orange  L.  Tozier  a 
breach  of  trust.  The  satisfaction  was  without  consideration. 
The  question  whether  Tozier  held  the  mortgage  as  trustee 
impressed  with  a  trust  in  favor  of  the  three  children  of  John 
M.  Kirsch,  admits  of  no  doubt.  The  implication  from  the 
nature  of  the  instrument,  the  character  of  the  beneficiaries  and 
the  division  of  the  payments  into  three  equal  parts,  payable  at 
specified  but  diflferent  dates  in  the  future,  is  that  the  instni- 
ment  was  intended  to  secure  to  the  several  beneficiaries  a& 
they  became  of  age  an  equal  share  of  the  sum  for  which  the 
mortgage  was  given.  The  acceptance  by  Orange  L.  Tozier  of  the 
mortgage  containing  the  declaration  of  the  trust  was  an  acknowl- 
edgment of  the  trust  on  his  part  and  bound  him  to  perform  it. 
The  trust  was  expressed  in  the  instrument,  although  not  fully  set 
out  in  words,  and  any  act  thereafter  done  by  him  in  contravention 
of  the  trust  was  by  the  common  law  and  by  the  statute  void. 
(St.  Uses  and  Trusts,  1  Kev.  St.  §  65.)  The  discharge  of  the 
mortgage  was  not  intended  for  the  benefit  of  the  infants,  but 
to  deprive  them  of  the  benefit  of  the  security,  and,  as  we  have 
said,  was  a  plain  breach  of  trust.  The  bank  knew,  or  must  be 
presumed  to  have  known,  when  it  took  its  mortgage,  because 
an  examination  of  the  records  would  have  disclosed  the  facts, 

(1)  that  the  mortgage  was  taken  by  Tozier  in  trust  for  infants ; 

(2)  that  he  satisfied  it  before  it  became  due ;  (3)  that  his  rela- 
tion to  the  property  had  clianged,  so  that  when  he  executed 
the  satisfaction  he  was  himself  the  owner  of  the  land,  having 
an  adverse  interest  to  those  beneficially  interested  in  the 
security,  and  (4)  that  in  satisfying  the  mortgage  he  was  deal- 
ing with  himself.  Persons  dealing  with  a  trustee  must  take 
notice  of  the  scope  of  his  authority.  An  act  within  his. 
authority  will  bind  the  trust  estate  or  the  beneficiaries  as  to 
third  persons  acting  in  good  faith  and  without  notice,  although 
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the  trufitee  intended  to  defraud  the  estate,  and  actually  did 
accomplish  his  purpose  by  means  of  the  act  in  question.  It 
has  frequently  been  Jield  that  a  person  dealing  with  an  execu- 
tor, administrator  or  trustee,  who,  from  the  nature  of  his 
office,  or  by  tlie  terms  of  the  tnist,  has  power  to  satisfy  or 
transfer  the  securities  of  the  estate,  or  to  vary  the  investment 
from  time  to  time,  is  not  bound  to  go  further  and  ascertain 
whether  in  fact  the  act  of  the  executor  or  trustee  is  justified, 
and  that  no  breach  of  trust  was  intended.  It  is  sufficient  for 
his  protection  that  he  acts  in  good  faith,  and  if  the  act  of  the 
executor  or  trustee  is  justified  by  the  terms  of  the  power,  the 
party  dealing  with  him  is  protected.  {Fuld  v.  Schieff^elin^  7 
Jo.  Ch.  153.)  But  circumstances  were  disclosed  by  tlie  record 
when  the  bank  took  its  mortgage,  which  precluded  the  bank 
from  relying  upon  the  recorded  satisfaction  of  the  prior  mort- 
gage. There  was  no  indication  in  the  mortgage  that  any  power 
was  vested  in  the  trustee  Tozier  to  accept  payment  of  the  mort- 
gage before  it  became  due,  or  to  vary  the  trust  security.  There 
was  no  such  affirmative  power  conferred  upon  him  in  fact,  and 
the  case  of  McPherson  v.  liolli/is  (107  N.  Y.  316)  seems  to 
be  a  decisive  authority  that  there  is  no  implication  of  such  a 
power  in  case  of  a  trustee  of  a  specified  security  for  the  bene- 
fit of  minors,  and  no  other  evidence  of  his  actual  authority 
exists  than  may  be  implied  from  the  fact  that  he  is  trustee  of 
the  security.  The  rule  declared  in  that  case  operated  with 
great  severity  upon  one  who,  without  any  actual  notice,  bought 
the  property  upon  an  official  certificate  that  no  lien  existed  on 
the  premises,  paying  full  value  therefor.  There  the  mortgage 
was  given  to  seoure  the  payment  of  an  annuity  to  the  mort- 
gagee, and  also  annuities  to  two  minors  until  they  should 
become  of  age.  The  mortgagee  afterwards,  and  before  the 
expiration  of  the  minority  of  the  two  children,  without  con- 
sideration, assumed  to  dipcharge  the  mortgage  and  the  satis- 
faction was  duly  recorded.  It  was  held  that  the  trustee  had 
no  power  to  satisfy  tlie  mortgage  before  the  termination  of 
the  trust,  and  that  the  purchaser  was  not  protected.  It  is 
difficult  to  perceive  any  solid  distinction  between  that  case 


1894.]  KiBscH  et  al.  v.  Tozier  et  al.  397 


N.  Y.  Rep.]     Opinion  of  the  Court,  per  Andrews,  Ch.  J. 

and  tlie  present.  In  MePherson  v.  liollhis  there  was  no 
express  direction  that  the  mortgage  security  should  remain 
unchanged  during  tJie  term  of  the  trust.  It  was  given  to 
secuife  annuities  presumably  for  maintenance.  Here  the  mort- 
gage was  given  to  secure  a  gross  sum,  for  the  benefit  of  infants, 
the  shares  being  payable,  as  was  to  be  inferred,  on  their  sev- 
erally attaining  full  age.  There  is  a  very  pregnant  circum- 
stance in  the  present  case  bearing  upon  the  point  of  constnic- 
tive  notice.  The  bank  relied  upon  a  discharge  by  Tozier  of  a 
lien  held  by  him  as  trustee  on  his  own  land.  The  transaction 
as  disclosed  by  the  record  showed  that  in  executing  the  satis- 
faction Tozier  was  dealing  with  himself,  and  that  the  act  was  in 
his  own  interest,  and  not  only  so,  but  that  the  mortgage  was  not 
due.  Tozier  was  acting  in  the  double  capacity  of  owner  of  the 
land  and  trustee  of  a  lien  thereon  for  other  persons.  The  trans- 
action was  unusual  and  special  and  the  savings  bank  with  knowl- 
edge of  Tozier's  relation  tg  the  land  as  owner  and  trustee  was, 
we  think,  bound  to  inquire  by  what  authority  he  acted,  and  if 
inquiry  had  been  made  the  invalidity  of  the  transaction  would 
Of  might  have  been  disclosed.  What  circumstances  will 
amount  to  constructive  notice  or  will  put  a  party  upon  inquiry 
is,  in  many  cases,  a  question  of  much  diflBculty.  A  purchaser 
is  not  required  to  use  the  utmost  circumspection.  He  is  bound 
to  act  as  an  ordinarily  prudent  and  careful  man  would  do 
under  the  circumstances.  He  cannot  act  in  contravention  to 
the  dictates  of  reasonable  prudence  or  refuse  to  inquire  when 
the  propriety  of  inquiry  is  naturally  suggested  by  circum- 
stances known  to  him.  The  circumstances  of  this  case  made 
it,  we  think,  the  duty  of  the  bank  to  inquire  in  respect  to  the 
authority  of  Tozier  to  discharge  the  prior  mortgage,  and  hav- 
ing failed  to  do  so,  is  not  entitled  to  protection  as  a  hona  fide 
purchaser.  {Baker  v.  Bliss^  39  N.  Y,  70  and  cases  cited ; 
Story  Eq.  Jur.  sec.  400  et  seq,)  The  other  questions  are  satis- 
factorily disposed  of  in  the  opinions  of  the  referee  and  at 
General  Term,  and  do  not  require  further  elaboration. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 
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Frederick  Marstaller,  Bespondent,  v.  Ogdek  Mills  et  al., 
a&  Trustees,  etc.,  Appellants. 

A  cause  of  action  against  a  domestic  business  corpomtion  for  injuries 
caused  by  its  negligence  does  not  abate  upon  its  dissolution,  but  survives, 
and  an  action  thereon  is  maintainable  against  the  trustees  holding  the 
corporate  property  for  the  purposes  of  distribution.  (§  5,  chap.  091, 
Laws  of  1892;  §  80,  chap.  687,  Laws  of  1892.) 

Within  the  meaning  of  the  provision  of  the  "  General  Corporation  Law* 
(Chap.  687,  Laws  of  1892),  which  provides  that,  upon  the  dissolution  of 
a  corporation,  its  directors  or  managers  shall,  unless  other  persons  are 
appointed,  be  the  trustees  of  the  *'  creditors  and  stockholders,"  the  word 
''  creditors  "  includes  all  those  to  whom  the  corporation  was  under  any 
enfordble  obligation  at  the  time  of  its  dissolation,  as  well  as  those  to 
wnom  It  was  indebted. 

(Argued  October  22,  1894 ;  decided  October  30.  1894.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
upon  an  order  made  September  18,  1894,  which  affirmed  an 
interlocutory  judgment  in  favor  of  plaintiff  entered  upon 
an  order  of  Special  Term  overruling  a  demurrer  to  the 
complaint. 

This  action  was  brought  against  defendants,  as  trustees  of 
the  creditors  and  stockholders  of  the  Mergenthaler  Printing 
Company,  to  recover  for  the  loss  of  services  of  plaintiff's  son, 
because  of  injuries  alleged  to  have  been  received  by  him 
through  the  carelessness  and  negligence  of  said  company, 
which  had  been  dissolved  before  the  action  was  commenced. 

Defendant  demurred  to  the  complaint  on  the  ground  that 
the  cause  of  action  did  not  survive  the  dissolution  of  the 
company,  and  could  not  be  maintained  against  defendants  as 
trustees  of  its  creditors  and  stockholders. 

William  John  Warburton  for  appellants.  Under  the  com- 
mon law  no  cause  of  action  against  a  corporation  can  survive 
the  dissolution  of  the  latter.  (2  Wait's  Act.  ife  Def.  350;  2 
Morawetz   on  Corp.  987 ;  Owen  v.   Smithy  31  Barb.  641.) 
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PlaintifPs  action  muBt,  therefore,  be  based  on  statute. 
{McOulloch  V,  Norwood^  58  K  Y.  568  ;  Peoples.  Walker,  17 
id.  503  ;  Laws  of  1832^  chap.  295.)  No  statute  exists  to  support 
tlie  action.  (Laws  of  1892,  chap.  687  §  30 ;  Laws  of  1880, 
cliap.  245,  §  10.)  The  statute  is  for  the  benefit  of  creditors. 
(2  Potter  on  Corp.  §  831.)  The  plaintiff  is  not  a  creditor. 
{Ti!dmond  v.  BvUardy  16  Hun,  65 ;  Ileacock  v.  Sherman^  14 
Wend.  58;  Jones  v.  Graham^  77  N.  Y.  628;  Noyea  v. 
BlaJceman^  6  id.  567  ;  Lathrop  v.  Singer^  39  Barb.  396  ;  Ifor- 
ru  V.  De  Wolf,  12  Hun,  666 ;  Cregin  v.  B,  C.  IL  R.  Go,,  76 
N.  Y.  193 ;  Bohn  v.  Br(mn,  33  Mich.  257.)  The  cause  ot 
action  originally  possessed  by  the  plaintiff  against  the  corpora- 
tion did  not  survive  the  death  of  the  tort  feasor.  {Bank 
of  Selma  v.  Colly,  21  Wall.  609;  Greely  v.  Smith,  3 
Story,  658 ;  Pendleton  v.  Bussell,  144  U.  S.  640 ;  Price  v. 
Price,  11  Hun,  301 ;  Zahriskie  v.  Smith,  13  N.  Y.  322 ; 
Whitford  V.  B,  B.  Co,,  23  id.  465  ;  Stokes  v.  Stickney,  96  id. 
323.) 

James  C  Cropsey  and  Charles  J,  Patterson  for  respondent. 
Tlie  cause  of  action  is  not  one  which  is  extinguished  by  the 
death  of  either  the  person  injured  or  the  wrongdoer,  but  is  one 
which  under  the  statute  survives.  (Cregin  \.  B,  C.  B,  B.  Co., 
75  K  Y.  192 ;  Scott  v.  Brown,  24  Hun,  620 ;  Foels  v.  Town 
of  Tonawanda,  20  If.  Y.  Supp.  447.)  Even  if  we  admit 
that  the  sections  of  the  Revised  Statutes  are  not  appli- 
cable to  actions  against  corporations,  there  is  another  statute 
expressly  relating  to  business  corporations  which,  in  effect, 
states  that  actions  in  tort  against  them  survive  their  dissolu- 
tion. (Laws  of  1892,  chap.  691,  §  5 ;  Laws  of  1875,  chap.  611, 
I  38.)  This  action  is  properly  brought  against  the  directors 
of  the  dissolved  corporation.     (liaws  of  1892,  chap.  687,  §  30.) 

Gray,  J.  Plaintiff  brings  this  action  against  the  defend- 
ants, as  the  trustees  of  the  creditors  and  stockholders  of  the 
Mergenthaler  Printing  Company,  a  domestic  business  corpora- 
tion, to  recover  for  the  loss  of  services  of  his  son ;  who  was 
injured  while  in  the  employment  of  the  company.     Subse- 
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quently  to  the  time  when  he  received  these  injuries,  that  cor- 
poration was  dissolved,  m  the  course  of  proceedings  for  its 
voluntary  dissolution,  and  the  sole  question,  which  is  presented 
by  the  demurrer  to  the  complaint,  is  whether  the  cause  of 
action  survived  the  dissolution  and  is  maintainable  against  the 
defendants.  If  provision  has  not  been  made  in  the  statute 
law  of  this  state,  whereby  such  a  cause  of  action  is  preserved 
from  abatement,  the  common-law  rule  would  undoubtedly  be 
in  force  and  the  plamtiff  s  remedy  would  be  gone.  We  think 
that  such  is  not  the  case  and  that,  upon  a  fair  reading  and  by 
a  reasonably  liberal  construction  of  certain  statutory  provis- 
ions, the  plaintiff  retained  his  remedy  in  the  form  he  has 
adopted. 

In  the  "  Business  Corporations  Law "  (Laws  1892,  chap. 
691,  §  5)  is  contained  the  following  section  : 

"Payment  of  Capital  Stock. —  One-half  of  the  capital 
stock  of  every  such  corporation  shall  be  paid  in  within  one 
year  from  its  incorporation,  or  the  corporation  shall  be  dis- 
solved. *  *  *  The  dissolution  of  any  such  corporation 
for  any  cause  sliall  not  take  away  or  impair  any  remedy 
against  it,  its  stockholders  or  oflScers,  for  any  liabilities  incur- 
red previous  to  its  dissolution." 

The  last  sentence  of  this  section  was  taken,  with  a  slight 
change  of  verbiage,  from  the  statute  as  it  was  enacted  in  1875 
(Laws  1875,  chap.  611,  §  38) ;  where  it  stood  as  a  distinct  sec- 
tion. Although  it  was  inserted  in  connection  with  a  provision 
made  for  the  event  of  a  failure  to  pay  in  the  capital  stock,  its 
language  is  too  comprehensive  to  warrant  us  in  attributing  any 
other  legislative  intent,  than  what  the  plain  reading  conveys. 
Inartificial  as  may  be  the  insertion  of  this  clause  in  the  seoJion, 
it  cannot  be  qualified  by  what  precedes  and  it  reaches  beyond 
the  contingency  of  the  particular  dissolution  previously  refer- 
red to  and  applies  to  any,  that  is  to  every,  case  of  corporate 
dissolution. 

The  plaintiff's  cause  of  action  arose  upon  a  wrong  having 
been  done  to  his  rights  or  interests,  for  which  the  corporation 
could  be  held  liable,  and  if  it  has  survived,  by  force  of  th» 


1894.]  Marstaller  v>  Mills  et  al.  401 

N.  Y.  Rep.]  Opinion  of  the  Court,  per  Gray,  J. 

statutoiy  provisions  mentioned,  we  think  he  is  entitled  to  be 
classed  with  the  "  creditors ; ''  for  whom,  in  another  provision, 
the  directcJrs  of  the  corporation  become  trustees.  It  was 
enacted  in  the  "  General  Corporation  Law  "  (Chap.  687  of  the 
the  Laws  of  1892)  as  section  30  and  reads : 

"  Upon  the  dissolution  of  any  corporation  created,  or  to  be 
created,  and  unless  other  persons  shall  be  appointed  by  the 
legislature,  or  by  some  court  of  competent  authority,  the 
directors  or  managers  of  the  affairs  of  such  corporation  at  the 
time  of  its  dissolution,  by  whatever  name  they  may  be  known 
in  law,  shall  be  the  trustees  of  the  creditors  and  stockholders 
of  the  corporation  dissolved,  and  shall  have  full  power  to  set- 
tle the  affairs  of  the  corporation,  collect  and  pay  the  outstand- 
ing debts  and  divide  among  the  stockholders  the  moneys  and 
other  property  that  shall  remain  after  the  payment  of  debts 
and  necessary  expenses." 

We  think  that  the  legislature  intended  by  this  provision 
that  the  corporate  property  should  be  held  and  .administered 
upon  by  the  directors,  where  other  persons  were  not  appointed, 
for  the  purpose  of  its  distribution  in  the  settlement  of  all 
existing  claims  upon  it ;  whether  the  claimant  was  a  creditor 
in  the  legal  sense,  or.  not.  The  term  "creditor"  is  broad 
enough,  in  view  of  the  evident  purpose  of  this  act  and  of  the 
other  provision  we  have  mentioned,  to  include  those  persons, 
to  whom  the  corporation  was  under  any  enforceable  obligar 
tion,  as  well  as  those  to  whom  it  was  indebted.  If  the  gene- 
ral investment  of  the  directors  with  the  power  "  to  settle  the 
affairs  of  the  corporation "  were  to  be  regarded  as  qualified 
and  as  limited,  with  respect  to  the  payment  of  claims  against 
it,  to  those  which  constituted  debts,  in  the  strict  legal  sense  of 
the  word,  the  legislature  would  be  chargeable  with  a  very 
grave  inconsistency.  It  would  have  expressly  retained  all  the 
remedies  against  a  corporation  for  any  liabilities  incurred 
previous  to  its  dissolution ;  while  limiting  the  power  of  its 
trustees,  upon  a  voluntary  dissolution,  to  the  consideration  and 
payment  of  those  liabilities  only  which  arose  upon  contract. 
This  would  be  a  harsh  construction  and  one  which  does  not 
SicKELs— Vol.  XCVIII.        51 
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fieem  in  liarmony  with  the  general  scheme  of  legislation.  If 
this  had  been  the  case  of  an  individual  wrongdoer,  his  death 
would  not  have  caused  the  abatement  of  the  cause  of  action  for 
the  wrong  done  by  him  to  the  property  rights  or  interests  of 
the  plaintiff.  That  case  has  been  expressly  provided  for  and 
the  action  would  be  maintainable  against  his  executors  or 
administrators.  (2  K.  S.  447,  §§  1,  2,  and  see  Cregvrh  v.  i?. 
M.  Co.^  76  N.  T.  192.)  We  do  not  think  a  discrimination  has 
been  intended  in  favor  of  corporations.  The  language  of  the 
section  admits  of  the  criticism  that  it  fails  to  express  clearly 
the  intention  that  a  liability  upon  tort  is  to  be  considered  and 
met  by  the  trustees ;  but,  reading  together  section  5  of  the 
Business  Corporations  Law  and  section  30  of  the  General 
Corporation  Law,  the  construction  is  permitted  that  all  per- 
sons, who  have  claims  against  the  corporation,  upon  which  it 
might  be  liable,  should  be  regarded  as  actual  or  possible 
creditors. 

The  interlocutory  judgment  should  be  affirmed,  with  costs ; 
with  leave,  however,  to  the  appellants  to  answer  the  com- 
plaint within  twenty  days  after  service  of  the  notice  of  the 
entry  of  the  order  upon  our  remittitur  and  on  payment  of 
costs. 

AH  concur. 

Judgment  accordingly. 


Henby  L.  Beakes,  Bespondent,  v.  The  Phcenix  Iksusakob 
Company  of  Hartford,  Conn.,  Appellant. 

A  policy  of  insurance  contained  a  clause  declaring  that  "this  policy  shall 
cover  any  direct  loss  or  damage  caused  by  lightning  (meaning  thereby 
the  commonly  accepted  use  of  the  term  lightning,  and  in  no  case  to 
include  loss  or  damage  by  cyclone,  tornado  or  wind  storm)."  In  an 
action  on  the  policy  plalntifTs  evidence  was  to  the  effect  that  the  build- 
ings insured  were  struck  by  lightning,  and  that  immediately  thereafter  a 
high  wind  came  up;  it  also  appeared  that  part  of  the  damage  done  was 
due  to  the  wind.  The  court  charged  the  Jury  in  substance,  among  other 
things,  that  if  they  found  that  the  buildings  were  struck  by  lightning, 
and  this  was  the  primary  cause  of  the  loss,  plaintiff  was  entitled  to 
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recover  the  whole  Ipss,  although  the  wind  increased  the  damas^e.  The 
court  also  refused  to  charge  that  "  the  lury  must  strictly  confine  their 
verdict  to  the  actual  damage  done  by  the  lightning,  and  cannot  give  a 
verdict  for  the  damage  done  by  the  wind."  Hsldy  error;  that  under  the 
policy  the  recovery  should  have  been  limited  to  the  direct  loss  or  dam- 
age done  by  the  Mghtning. 

(Argued  October  17,  1894 ;  decided  October  80,  1894.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
upon  an  order  made  July  28,  1893,  which  aflSrmed  a  judg- 
ment in  favor  of  the  plaintiff  entered  upon  a  verdict,  and 
also  affirmed  an  order  denying  a  motion  for  a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material^ 
are  stated  in  the  opinion. 

WiUiam  Vanamee  for  appellant.  The  language  of  the 
contract  is  that  the  liability  of  the  company  is  "  in  no  case  to 
include  loss  or  damage  by  cyclone,  tornado  or  wind  storm." 
Even  if  these  words  and  the  lightning^  provisioiT  had  not  been 
found  in  juxtaposition,  they  would  still  constitute  a  complete 
bar  to  the  instruction  by  which  the  jury  were  permitted  to 
include  in  their  verdict  any  damage  whatever  caused  by  the 
wind,  whether  related  to  lightning  or  any  other  primary 
cause.  {St.  John  v.  A.  M.  F.  &  M.  Ins.  Co.,  11  K  Y.  516 ; 
Strong  v.  S,  M.  Ins,  Co.^  31  id  103.)  The  whole  discussion 
precipitated  into  the  case  by  the  trial  court  as  to  primary 
cause  was  confusing  and  misleading  to  the  last  degree.  The 
contract  had  plainly  separated  the  two  possible  causes  of 
injury,  and  had  provided  that  injuries  produced  by  one  cause 
could  not  be  referred  to  the  other  cause.  The  effect  of  the 
fanciful  rule  of  damages  laid  down  by  the  court  was  to  make 
these  two  causes  inter-dependent  and  inter-penetrating;  to 
blend  them  indissolubly  in  the  minds  of  the  jury  and  to 
obliterate  the  distinction  which  the  contract  had  so  care- 
fully preserved.  (Sedgwick  on  Dam.  §  122.)  The  case  was 
sent  to  the  jury  under  the  instruction  that  if  the  buildings 
were  weakened,  and  if,  without  the  presence  of  the  wind,  the 
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injury' would  have  stopped,  but,  with  the  presence  of  wind, 
the  building  was  prostrated,  still  the  whole  damage  done  by 
the  wind  could  be  included  in  their  verdict.  This  was  erroneous. 
{Beai:e8  v.  C.  U.  Ins,  Co.,  47  N.  Y.  S.  E.  406.)  The  duty 
resting  upon  the  courts  to  so  construe  exceptions  contained  in 
policies  as  to  give  to  them  some  force  and  effect  is  well 
settled.  {Briggs  v.  N.  A.  <&  Jf.  Ins.  Co.,  53  N.  T.  447; 
Everett  v.  L.  A.  Co.,  19  C.  B.  [K  S.]  126.) 

William  F.  G^Neill  for  respondent.  The  rule  that  the 
contract  of  insurance  should  be  construed  most  strongly 
against  the  company  should  be  applied  in  this  case.  (Rwwrk 
V.  H.  Ins.  Co.,  69  N.  Y.  387 ;  Herman  v.  M.  Ins.  Co.,  81  id. 

187.) 

Bahtlett,  J.  This  is  an  appeal  from  a  judgment  of  the 
General  Term  of  the  second  department,  affirming  a  judg- 
ment, and  from  an  order  denying  a  new  trial  in  an  action 
tried  at  the  Orange  Circuit,  in  which  the  jury  rendered  a  ver- 
dict in  favor  of  the  plaintiff  for  the  sum  of  eleven  hundred 
dollars  in  an  action  upon  a  policy  of  insurance  covering  *the 
plaintiff's  two  barns  and  contents,  located  on  his  farm,  about 
a  mile  from  the  city  of  Middletown. 

The  plaintiff  claims  that  on  Sunday,  the  10th  of  August, 
1890,  during  a  severe  thunder  storm,  his  bams  were  struck  by 
lightning,  and  by  reason  thereof  were  destroyed,  with  their 
contents. 

The  defense  interposed  is  that  the  bams  and  contents  were 
swept  away  and  destroyed  by,  and  solely  in  consequence  of,  a 
violent  wind  storm,"  tornado  or  cyclone,  and  were  not  struck 
by  lightning. 

Two  facts  are  admitted  in  this  case,  that  no  one  saw  the 
demolition  of  the  barns,  and  that  there  was  no  actual  ignition, 
fire  playing  no  part  in  the  disaster. 

The  plaintiff  seeks  to  recover  under  the  lightning  clause 
of  the  policy,  which  reads  as  follows,  viz. : 

"  Lightning. —  It  is  understood  and  agreed  that  this  policy 
shall  cover  any   direct  loss  or  damage  caused  by  lightning 
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(meaning  thereby  the  commonly-accepted  use  of  the  tenn 
lightning,  and  in  no  case  to  include  loss  or  damage  by  cyclone, 
tornado  or  wind  storm),  not  exceeding  the  sum  insured,  nor 
the  interest  of  the  insured  in  the  property,  and  subject  in  all 
other  respects  to  the  terms  and  conditions  of  this  policy." 

The  issue  thus  presented  was  very  thoroughly  tried,  and 
resulted  in  a  direct  conflict  of  evidence ;  the  witnesses  for  the 
plaintiff  testified  that  there  was  abundant  evidence  that  the 
buildings  had  been  struck  by  lightning,  and  that  the  wind 
came  almost  immediately  after  the  lightning  stroke ;  the  wit- 
nesses for  the  defendant  found  no  evidence  of  lightning. 
There  was  also  a  great  conflict  between  the  witnesses  as  to 
the  force  of  the  wind  which  followed  the  lightning ;  some  of 
plaintiffs  witnesses  said  it  was  blowing  very  hard,  while  many 
of  defendant's  witnesses  described  the  force  of  the  wind  as 
being  very  unusual  and  severe,  doing  great  damage  to  build- 
ings in  the  immediate  neighborhood. 

It  seems  to  have  been  assumed  by  the  learned  trial  judge  in 
his  charge  to  the  jury  that  it  might  be  fairly  inferred  from 
the  evidence  that  part  of  the  damage  wrought  on  this  occasion 
was  due  to  the  wind.  It  becomes  necessary  to  examine  this 
charge,  as  the  defendant  and  appellant  insists  that  it  contains 
legal  error  which  must  lead  to  a  reversal  of  the  judgment. 
Near  the  opening  of  his  charge  the  trial  judge  uses  this  lan- 
guage, viz. : 

"  It  is  the  claim  of  the  plaintiff  that  these  buildings  were 
destroyed  by  lightning,  and,  therefore,  he  claims  that  they 
come  within  the  clause  of  the  policy  which  does  cover  any 
direct  loss,  which  does  insure  him  against  direct  loss  or  dam- 
age caused  by  lightning.  It  is  the  contention  of  the  defend- 
ant, on  the  other  hand,  that  the  destruction  to  the  building 
was  not  caused  by  lightning,  but  was  caused  by  a  violent  wind 
storm,  by  some  denominated  as  a  cyclone,  and  by  some  called 
a  tornado,  but  the  contention  is  that  the  destruction  was 
caused  by  the  wind  and  not  by  the  lightning.  If  it  was 
caused  by  the  wind  then  the  loss  is  not  covered  by  this  policy, 
as  you  see.     But  if  it  was  caused  by  the  lightning  then  it  is." 


406  Bbakes  v.  Ph(enix  Ins.  Co.  [Oct., 

Opinion  of  the  Court,  per  Babtlbtt,  J.  [Vol.  14S. 

To  this  language  no  exception  could  be  properly  taken,  but 
later  in  his  charge  the  trial  judge  stated  to  the  jury  as  follows, 
viz.: 

"  If  you  find  that  this  building  was  destroyed  by  lightning, 
then  you  will  have  to  find  what  it  was  that  wrought  the  dam- 
age, because  there  was  there,  as  you  will  probably  have  no 
difficulty  in  finding,  the  presence  of  a  high  wind,  and  if  tliis 
destruction,  if  part  of  this  destruction,  was  wrought  by  the 
wind,  then  it  is  not  destruction  or  damage  by  Ughtning.  But 
there  is  another  rule.  You  will  have,  in  the  consideration  of 
this  question  of  damages,  to  settle  this  question  of  fact,  you 
are  to  say  whether  the  lightning  was  the  primary  cause,  what 
we  call  the  first  cause,  the  approximate  cause,  as  we  call  it  in 
law.  If  you  find  it  was  then  you  may  attribute  the  loss  to 
that,  although  you  may  find  that  by  reason  of  the  presence  of 
the  wind  more  destruction  was  wrought.  That  is  to  say,  that 
the  roof  was  blown  over  into  the  field,  that  the  destruction 
was  more  complete.  If  you  should  find  that  these  buildings 
were  struck  by  lightning,  that  they  were  weakened  and  in  a 
reeling  condition  or  rent  apart  by  lightning  and  moved  from 
the  foundation,  then,  without  the  presence  of  wind  that  would 
have  stopped ;  but  with  the  presence  of  wind  and  with  that 
opening  in  the  building  made  by  the  lightning,  that  they  were 
prostrated  by  the  wind,  if  you  find  that  the  lightning  was  the 
primary  cause  of  the  destruction,  then  you  may  allow  him  the 
whole  damage,  but  you  will  have  to  be  careful  about  that  and 
discriminate.  I  think  you  understand  it.  If  that  was  ,the 
primary  cause,  and  although  the  wind  made  more  damage,  you 
may  allow  him  the  whole  of  his  loss,  as  though  it  was  caused 
by  lig^itning." 

The  defendant's  counsel  excepted  to  the  portion  of  the 
charge,  to  quote  his  own  language,  "in  which  your  honor 
charges  in  substance  that  if  the  lightning  was  the  primary 
cause  of  the  loss,  and  the  loss  was  accelerated  or  increased  by 
wind,  the  whole  damage  can  be  recovered."  He  also  requested 
the  court  to  charge  "  that  if  lightning  struck  the  buildings  and 
did  some  damage,  and  the  wind  came  on  and  did  the  main 
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damage,  the  jury  must  strictly  confine  their  verdict  to  the 
actual  damage  done  by  the  lightning  and  cannot  give  a  ver- 
dict lor  the  damage  done  by  the  wind.''  This  request  was 
refused  and  we  think  it  was  error. 

The  lightning  clause  of  the  policy,  already  quoted,  is  very 
carefully  worded  and  limits  the  liability  of  the  company  to  the 
direct  loss  caused  by  lightning,  and  expressly  excludes  dam- 
age by  cyclone,  tornado  or  wind  storm. 

It  must  be  admitted  that  the  duty  of  a  jury  in  cases  of  this 
character  is  difficult  to  perform.  If  a  building  is  shattered  by 
a  lightning  stroke,  but  not  prostrated,  and  a  moment  later  a 
high  wind  completes  the  work  of  destruction,  it  is  not  an  easy 
task  for  counsel  to  prove  the  plaintiffs  case,  or  for  the  jury  to 
determine  the  amount  of  recovery,  and  apportion  the  loss 
between  lightning  and  wind.  Courts  are  required,  however, 
to  enforce  contracts  as  drawn  by  the  parties,  and  under  this 
liglitning  clause  in  the  standard  policy  juries  must  be  required 
to  limit  the  recovery  of  plaintiff's  to  the  direct  loss  or  damage 
caused  by  lightning. 

The  judgment  and  order  appealed  from  should  be  reversed 
and  a  new  trial  ordered,  with  costs  to  abide  the  event 

All  concur. 

Judgment  accordingly. 


The  People  ex  rel.  John  F.  Mitchell,  Respondent,  v.  James 
J.  Maktin  et  al.,  Commissioners,  etc..  Appellants. 

XTnder  the  provisions  of  the  New  York  Consolidation  Act  (§  273,  chap. 
410,  Laws  of  1882),  declaring  that  "  absence  without  leave  of  any  mem- 
ber of  the  police  force  for  Ave  consecutive  days  shall  be  deemed  and 
held  to  be  a  resignation,  and  the  member  so  absent  shall  at  the  expiration 
of  said  period  cease  to  be  a  member  of  the  police  force,"  the  absence  that 
will  deprive  a  member  of  his  place  must  be  voluntary  and  intentional. 

Where,  therefore,  a  member  of  the  force  was  dismissed  for  absence  with- 
out leave  for  over  five  days,  and  it  appeiired  that  the  absence  was  not 
his  conscious  act,  but  the  result  of  temporary  mental  aberration,  hM^ 
that  the  dismissal  was  error. 

(Argued  October  22,  1894;  decided  October  80,  1894.) 
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Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  June  14,  1894, 
which  reversed  a  determination  by  defendants  as  commissioners 
of  police  of  the  city  of  New  York  dismissing  the. relator  from 
the  police  force  and  directed  his  reinstatement. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

David  J,  Dean  for  appellants.  By  force  of  section  273  of 
the  Consolidation  Act,  in  consequence  of  absence  without 
leave  for  five  consecutive  days,  the  relator  vacated  his  office, 
ceased  to  be  a  member  of  the  police  force,  and  became  liable 
to  be  dismissed  therefrom  without  notice.  (Laws  of  1873, 
chap.  335,  §  47 ;  People  ex  rd.  v.  Police  Comra.^  114  N.  Y. 
245.) 

Edmund  Luis  Mooney  for  respondent.  The  reversal  by 
the  General  Term  of  the  determination  of  the  commissioners 
being  upon  the  facts,  this  court  will  not  review  the  order 
appealed  from.  {People  ex  rel.  v.  French^  123  K.  Y.  636.) 
The  absence  of  the  relator  from  duty  was  neither  conscious, 
voluntary  nor  blamable,  and  the  case  was,  therefore,  not  within 
the  language  or  intendment  of  the  statute.  (Laws  of  1882, 
chap.  410,  §  273  ;  People  ex  rel.  v.  Bd.  of  Police,  114  X.  Y. 
245 ;  People  ex  rel.  v.  French,  119  id.  502 ;  People  v.  Bart- 
lett,  3  Hill,  570  ;  People  v.  Manning,  8  Cow.  297 ;  Ilarviomj 
V.  Bingham,  12  N.  Y.  99,  107 ;  ^¥olfe  v.  Howes,  20  id.  201 ; 
Gobi  V.  Harmon,  23  id.  148,  150 ;  WiUkem  v.  Willett,  40  id. 
521 ;  Cohen  v.  N.  Y.  L.  Ins.  Co.,  50  id.  617 ;  U.  S.  v.  Thomas, 
15  Wall.  337-355 ;  Taylor  v.  Taintor,  16  id.  366,  377.) 

Bartlett,  J.  The  police  commissioners  dismissed  the 
relator  from  the  police  force  of  the  city  of  Kew  York ;  the 
General  Term  of  the  Supreme  Court  reversed  that  decision 
upon  the  law  and  the  facts  and  ordered  the  reinstatement  of 
the  relator.  From  that  order  the  commissioners  appeal  to  this 
court. 

There  were  two  charges  made  against  the  relator,  viz. : 
First,  absence  without  leave ;  second,  failure  to  appear  against 
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a  prisoner.  Both  charges  rest  upon  the  same  state  of  facts. 
•The  relator  admitted  his  absence,  but  sought  to  justify  it  on 
the  ground  it  was  not  his  conscious  act,  but  the  result  of  tem- 
porary mental  aberration  which  led  him  to  absent  himself 
from  his  family  and  the  city  of  New  York  for  a  period  of 
About  eight  days.  The  reversal  of  the  determination  of  the 
commissioners  by  the  General  Term  being  upon  the  facts  as 
well  as  the  law,  and  resting  as  it  does  upon  abundant  evidence, 
it  remains  for  us  to  decide  whether,  as  matter  of  law,  the 
defense  established  was  a  good  answer  to  the  charges  upon 
which  the  relator  was  tried. 

The  contention  of  the  appellants  in  this  comi;  relates  solely 
to  the  force  and  e£Eect  of  section  273  of  the  Consolidation 
Act,  which  provides  as  follows :  "Absence,  without  leave,  of 
any  member  of  the  police  force,  for  five  consecutive  days, 
shall  be  deemed  and  held  to  be  a  resignation,  and  the  member 
so  absent  shall,  at  the  expiration  of  said  period,  cease  to  be  a 
member  of  the  police  force,  and  be  dismissed  therefrom  with- 
out notice." 

The  appellants  insist  that  this  statute  is  to  be  construed 
according  to  its  literal  reading,  and  that  absence  without  leave 
for  any  cause,  however  justifiable  and  beyond  control,  which 
<»ontinues  for  five  consecutive  days,  justifies  the  commissioners 
in  dismissing  the  absentee  without  notice,  and  there  is  no  pos- 
sible defense  that  can  be  interposed  except  where  the  absence 
is  compelled  by  the  unjustifiable  act  of  the  autliorities  to 
whom  the  relator  owes  obedience.  This  court  in  the  case  of 
Nugent  (111  N.  T.  245)  held  that  his  absence  was  an  obedience 
to  the  command  of  tlie  law,  and  not,  therefore,  within  the 
intendment  of  the  statute.  The  appellants  seek  to  distinguish 
the  Nugent  case  from  the  one  at  bar  by  the  fact  that  Nugent's 
absence  was  due  to  the  unjustifiable  act  of  his  superior 
ofliicers. 

We  fail  to  apprehend  the  soundness  of  any  such  distinction. 

The  statute  under  consideration,  when  reasonably  construed, 

will  lead  to  no  such  result  as  to  deprive  an  honorable  police 

officer  of  his  place  on  the  force  by  reason  of  absence  arising 
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from  the  act  of  God.  The  absence  that  will  deprive  the  oflS- 
cer  of  his  place  must  be  voluntary  and  intentional.  It  is  such 
an  act  alone  that  can  be  deemed  a  resignation  and  justify  the 
commissioners  in  acting  without  notice  to  the  relator. 

It  is  urged  in  support  of  the  strict  and  literal  construction 
of  this  statute  that  the  police  force  of  the  city  of  New  York 
is  in  many  respects  like  a  military  organization,  and  the  legis- 
lature has  evinced  the  determination  to  maintain  its  efficiency 
by  compelling  the  dismissal  of  absentees  in  order  that  their 
place  may  be  filled  and  the  efficiency  of  the  force  maintained. 
It  is  doubtless  true  that  the  legislature  intended  to  make  this 
statute  one  of  unusual  strictness  and  severity  as  conserving  the 
discipline  of  the  police  force,  and  it  is  the  duty  of  the  courts 
to  see  that  it  is  rigidly  enforced.  It  does  not  follow^  how- 
ever, that  when  absence  under  this  statute  is  caused  by  the  act 
of  God,  that  its  penalties  are  to  be  visited  upon  the  absentee ; 
such  a  construction  would  not  only  do  violence  to  the  natural 
sense  of  justice,  but  would  be  contrary  to  a  long  line  of 
authorities.  Many  of  the  cases  are  cited  and  commented  on 
in  the  Nugent  Case  (114  N.  Y.  248,  249,  250).  After  so  cit- 
ing them  the  court  goes  on  to  say :  "  The  cases  referred  to 
establish  the  principle  that,  in  matters  of  contract,  a  party  may 
be  relieved  from  the  consequences  of  the  obligation  to  perform 
when  performance  is  prevented  by  the  act  of  God,  or  the  exer- 
cise of  a  superior  power  residing  within  the  sovereignty  of  the 
state.  The  same  principle  has  been  held  to  relieve  a  party 
from  the  obligation  imposed  by  the  statute." 

It  was  further  urged  in  support  of  the  appellants'  conten- 
tion that  if  such  an  absence  as  the  relator's  is  not  ground  for 
dismissal,  and  his  attacks  continue,  he  must  be  permitted  to 
remain  on  the  force  to  its  great  detriment.  The  answer  to 
this  contention  is  found  in  section  250  of  the  Consolidation  Act, 
which  provides  as  follows  *  *  *  « that  any  member  of  the 
police  force  who  is  now,  or  who  may  iiereafter  become,  insane 
or  of  unsound  mind  so  as  to  be  unable  or  unfit  to  perform  full 
police  service  or  duty,  maybe  removed  and  dismissed  from  the 
police  force  by  resolution  of  the  board  of  police."     If  mere 
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temporary  aberration  gives  place  to  a  more  serious  form  of 
mental  malady,  so  that  a  member  of  the  police  force  is  unable 
or  unfit  to  perform  full  police  service  or  duty,  then  the  statute 
provides  an  abundant  and  summary  remedy  for  dismissal. 

The  order  appealed  from  should  be  affirmed,  with  costs. 

All  concur. 

Order  affirmed. 


New  York,  New  Havett  and  Hartford  Railroad  Compant, 
Respondent,  v.  Henry  Welsh  et  ah.  Appellants. 

The  legislature  has  power  to  authorize  a  foreign  railroad  corporation, 
lawfully  operating  its  road  within  this  state,  to  acquire  by  condemna- 
tion additional  lands  required  for  railroad  purposes. 

Such  a  corporation,  in  the  contemplation  of  the  statutes  of  the  state  and 
to  the  extent  of  its  existence  and  operation  here.  Is  pro  Tiac  vice  a  state 
corporation. 

Accordingly  hdd,  that  the  term  "  every  railroad  corporation  "  in  the  Gen- 
eral Railroad  Law  (§  4,  chap.  565,  Laws  of  1892),  and,  it  aeemSy  the  term 
*'all  existing  corporations"  in  the  General  Railroad  Act  of  1850  (Chap. 
140,  Laws  of  1850)  includes  foreign  railroad  corporations,  which  under 
authority  of  law  have  extended  and  are  operating  their  roads  in  this 
state,  and  that  under  the  former  act  (§  7)  such  a  corporation  had 
authority  to  acquire  by  condemnation  additional  real  estate  when 
needed  for  the  proper  operation  of  its  road  and  to  meet  the  public 
demands  of  travel  and  traffic. 

(Submitted  October  18,  1894;  decided  October  30,  1894.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  made  the  second 
Monday  of  February,  1893,  whicli  affirmed  an  order  of  Spe- 
cial Term  denying  a  motion  by  defendant  to  dismiss  the  peti* 
tion  of  the  plaintiff  for  the  condemnation  of  certain  lands 
belonging  to  defendants  for  railroad  purposes. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Martin  J.  KeogK  for  appellants.  A  foreign  corporation 
can  acquire  no  right  to  condenm  lands  in  this  state  unless  such 
right  is  expressly  conferred  by  statute.  This  rule  applies 
equally  to  all  corporations,  foreign  or  domestic.     The  statute 
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delegating  the  right  to  exercise  the  power  of  eminent  domain, 
being  a  right  in  derogation  of  common  law,  must  be  construed 
strictly  and  cannot  be  extended  by  implication.  {People  v. 
Smith,21  N.  Y.  595 ;  JV.  T.  0.  c6  IL  R.  B.  H,  Co.  v.  Kipj), 
46  id.  546  ;  In  re  Comra.  Central  Park,  50  id.  493.)  It  is  a 
well-settled  rule  of  construction  that  a  general  law  cannot 
repeal,  modify  or  extend  a  special  law  by  implication.  (  Whip- 
ple V.  Christian^  80  N.  Y.  523 ;  McKenna  v.  Edmundatoney 
91  id.  231 ;  People  v.  Ja^hne,  103  id.  182 ;  In  re  Comrs,  of 
Central  Park,  50  id.  493 ;  Laws  of  1850,  chap.  140,  §§  13, 49 ; 
Code  Civ.  Pro.  §  3359.)  The  order  made  by  the  county  judge 
of  Westchester  county  denying  the  application  of  the  village 
of  New  Kochelle  to  condemn  this  property  has  never  been 
modified  or  reversed  and  is  res  adjudicata  and  binding  upon 
the  plaintiff  in  this  proceeding.  {Pray  v.  Ilegeinan,  98  N. 
Y.  351 ;  Marsh  v.  Maaterton,  101  id.  401 ;  C  P.  Co.  v.  Walker, 
114  id.  7 ;  Decker  v.  Decker,  108  id.  134 ;  LoriUard  v.  Clyde, 
122  id.  41;  Leavitt  v.  Wolcott,  95  id.  212;  Parkhurst  v. 
Sendell,  10  id.  386.) 

Pa^e  cfe  Taft  for  respondent.  The  plaintiff  had  authority 
to  take  this  proceeding  to  acquire  land  for  railroad  purposes. 
{Johnson  V.  II  R.  R.  R.  Co.,  49  N.  Y.  455 ;  /;*,  re  N.  Y.  C 
R,  R.  Co.,  4  Hun,  381 ;  Laws  of  1890,  chap.  565 ;  Mangam 
V.  City  of  Brooklyn,  98  N.  Y.  591 ;  Ifosier  v.  Hilton,  15 
Barb.  657,  665 ;  Clarkson  v.  II.  R.  R.  R.  Co.,  12  N.  Y.  304 ; 
Demarest  v.  Flack,  128  id.  205 ;  J^.  T.  <&  E.  R.  R.  Co.  v. 
Taung,  33  Penn.  St.  175 ;  Code  Civ.  Pro.  §  3359.)  The 
issues  of  fact  made  by  the  general  denial  of  the  allegations  of 
the  petition  are  judicial  questions  to  be  determined  from  the 
evidence  and  circumstances  of  the  case.  {In  re  N.  Y.,  L.  &  W. 
R.  Co.,  35  Hun,  220,  229 ;  In  re  Rensselaer  v.  S.  R.  R.  Co., 
43  N.  Y.  137,  144 ;  In  re  iT.  Y.  A  II  R.  R.  Co.  v.  Kip,  46 
id.  552;  In  re  N.  Y.  C.  R.  R.  Co.,  66  id.  407,  410;  In  re 
Jf.  Y.  C  R.  R.  Co.,  77  id.  264.)  This  court  will  not  review 
the  conclusion  of  the  Supreme  Court  upon  these  questions. 
{In  re  JJ.  E.  R.  R.  Co.,  113  N.  Y.  275,  282;  In  re  Thom/p- 
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son,  121  id.  277 ;  In  re  City  of  Rochester^  137  id.  243 ;  In 
re  Middletown^  82  id.  200 ;  In  re  Ma/rsh^  71  id.  318 ;  In  re 
P.  P.  <&  a  L  E,  R.  Co.,  67  id.  377.)  The  questions 
involved  herein  are  not  res  ddjudicata.  (Laws  of  1872,  chap. 
440 ;  Laws  of  1867,  chap.  176 ;  Laws  of  1864,  chap.  249.) 

Gray,  J.  This  proceeding  was  instituted  by  the  New 
York,  New  Haven  and  Hartford  R.  R.  Co.,  a  corporation 
organized  under  the  laws  of  the  state  of  Connecticut,  to  con- 
demn, for  railroad  purposes,  certain  lands  of  the  defendants, 
in  the  village  of  New  Rochelle.  It  was  opposed  by  the 
defendants  upon  various  grounds ;  but  the  only  one  we  deem 
it  necessary  to  discuss  is  that  the  plaintiff,  as  a  foreign  cor- 
poration, had  received  its  only  powers  through  a  special  act 
of  the  legislature  of  this  state  (Chapter  195  of  the  Laws  of 
1846)  and  that  they  were  long  since  exhausted.  The  argu- 
ment is  made  upon  the  proposition  that,  as  a  foreign  corpora- 
tion, it  could  acquire  no  right  to  condemn  lands  in  this  state, 
unless  such  right  were  expressly  conferred  by  statute ;  and 
that  it  cannot  avail  itself  of  the  powers  given  to  corporations 
of  this  state  by  General  Railway  Acts.  By  the  special  act 
of  1846,  the  petitioning  company  (then  the  New  York  and 
New  Haven  R.  R.  Co.)  were  given  "  permission  and  authority 
*  *  *  to  continue  and  extend  their  railroad  from  the  divid- 
ing lines  of  the  states  of  New  York  and  Connecticut,  by  such 
route  as  shall  be  established  by  said  company,  through  the 
county  of  Westchester,  to  the  New  York  and  Harlem  R.  R. 
Co.'s  line  of  road  etc.  etc."  Provision  was  made  for  the 
location  of  its  route,  in  such  manner  as  should  be  approved  by 
three  commissioners,  to  be  appointed  by  the  governor.  Power 
was  given  to  purchase  jand  hold  such  real  estate,  as  might  be 
necessary  and  convenient  in  accomplishing  the  objects  of  the 
act.  It  was  authorized  to  construct  a  railroad,  with  one  or 
more  tracks,  on  the  course  designated  by  its  directors  and  all 
essential  powers  were  conferred  to  enable  it  to  construct, 
maintain  and  to  initiate  its  operation  within  this  state. 

It  must,  of  course,  be  conceded  that  the  provisions  of  the 
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special  act  would  be  ineflEectual  to  authorize  the  condemnation 
of  lands,  not  required  for  the  precise  purposes  ol  the  act  and 
to  carry  it  into  effect,  in  the  continuation  of  the  petitioner's 
road  between  the  points  named  in  this  state,  and  that  they 
gave  no  power  to  acquire  lands  by  condemnation  proceedings 
after  tlie  railroad  was  constructed,  as  therein  intended  and 
provided  for.  At  that  time,  and  at  ail  times  prior  to  the 
adoption  of  the  Constitution  of  18i6,  railroad  corporations 
were  created  by  and  derived  their  powers  from  special  laws. 
Subsequently,  pursuant  to  the  authority  with  which  the  legis- 
lative body  was  invested  by  the  Constitution  adopted  by  the 
people  in  1846.  general  railroad  laws  were  enacted ;  with  the 
object  of  placing  the  railroad  companies  within  the  state  upon 
a  footing  of  equality,  as  to  their  privileges  and  powers  and  as 
to  their  duties  and  liabilities.  The  general  act  of  1850  (Chap. 
140  Session  Laws  1850)  endowed  "  all  existing  railroad  corpo- 
rations within  this  state "  with  all  the  powers  and  privileges 
And  subjected  them  to  all  the  duties  and  liabilities  and  pro- 
visions contained  in  the  act ;  so  far  as  they  should  be  appli- 
cable to  their  charters.  By  that  act  authority  was  conferred 
upon  railroads,  organized  under  its  provisions,  to  condemn 
lands  for  the  construction  of  their  roads ;  but  that  authority 
was  broadened  by  subsequent  legislation,  so  as  to  provide  with 
respect  to  all  existing  corporations  for  the  case  where  additional 
land  might  be  required,  after  the  construction  of  the  raikoad 
and  for  the  purpose  of  operating  it.  Then,  in  1892,  (Chap. 
565  Session  Laws),  was  placed  upon  our  statute  books  the 
present  General  Railroad  Law ;  which,  in  its  fourth  section, 
gave  power  to  "  every  railroad  corporation "  to  acquire  by 
condemnation  such  real  estate  as  may  be  necessary  for  the 
construction,  maintenance,  or  acconfmodation  of  its  railroad. 
By  the  seventh  section,  "  all  real  property,  required  by  any 
railroad  corporation  for  the  purpose  of  its  incorporation,  shall 
be  deemed  to  be  required  for  a  public  use ; "  and  the  right  is 
given  to  it  to  acquire  title  to  the  real  estate  required,  by  con- 
demnation, "  where  it  shall  require  any  further  rights  to  lands, 
or  the  use  of  lands  for  switches,  turnouts  etc.  etc."     It  seems 
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very  clear  to  us  that  under  the  law  as  it  stood  before  the  pres- 
ent General  Kailroad  Act,  as  well  as  under  it,  the  petitioner 
was  included  in  the  general  gift  of  authority  to  acquire 
additional  real  estate ;  where,  as  is  the  case  here,  it  was  needed 
for  its  proper  operation  and  to  accommodate  the  road  to  the 
growth  of  its  business  and  to  meet  the  public  demands  of 
travel  and  traffic.  The  expressions  "all  existing  corpora- 
tions "  in  prior  legislation  and  "  any  railroad  corporation  "  in 
the  present  general  law  must  be  taken  in  their  comprehen- 
sive sense ;  unless  the  legislature  is  inhibited  by  the  funda- 
mental law  of  the  state  from  delegating  to  other  than 
domestic  corporations  the  power  to  exercise  the  right  of 
eminent  domain.  An  argument  is  based  upon  the  supposed 
e£Eect  of  the  provisions  of  the  General  Eailroad  Law, 
as  it  was,  or  as  it  is,  upon  the  charters  of  corporations, 
and  upon  the  supposed  conflict  with  the  special  act  of  1846. 
We  cannot  find  any  such  difficulty  in  bringing  the  foreign 
corporation,  authorized  to  operate*  its  road  within  this  state, 
under  the  directions  and  restraints  of  this  law.  With  respect 
to  whatever  rights  it  acquired,  through  the  permission  and 
authority  given  by  the  special  act  of  1846  to  maintain  and 
operate  its  road  here,  they  were,  necessarily,  as  much  subject 
to  subsequent  legislation  in  their  regulation,  as  were  those 
acquired  by  the  corporations  of  this  state.  There  should,  and 
can,  be  no  question  but  that,  except  where  the  provisions  of 
their  charters  come  into  material  conflict,  corporations,  with- 
out discrimination  as  to  their  origin,  lawfully  exercising  their 
franchises  within  this  state,  were  dealt  with  in  the  General 
Eailroad  Law  and  brought  under  a  uniform  system  of  legal 
rules  and  procedure,  in  the  conduct  of  their  affairs  and  in  the 
operation  of  their  roads.  But  the  question  here  is  whether 
the  legislature  of  the  state  could  competently  authorize  foreign 
railroad  corporations,  as  well  as  those  organized  under  our 
laws,  to  acquire  additional  lands  by  condemnation.  If  it  coUld, 
it  mtist  be  deemed  to  have  done  so  by  this  general  law. 
There  is  nothing  in  the  Constitution  of  the  state,  which  limits 
the    legislature  in    the   exercise    of  the    right  of  eminent 
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domain.  Its  dominion  is  as  broad  as  the  confines  of  the 
state  and  it  may  appropriate  any  part  of  the  property 
within  the  state;  subject  only  to  the  conditions  that  the 
appropriation  shall  be  for  a  necessary  public  use  and  that 
reasonable  compensation  shall  be  made.  There  is  no  restraint 
upon  its  selection  of  a  corporation  created  by  the  laws  of 
another  state,  as  an  instrument  to  carry  the  appropriation 
to  the  public  use  into  effect.  {Matter  of  Townsend,  39  ]N'. 
T.  at  p.  175.)  In  the  present  case,  the  petitioner,  under  the 
special  act  of  1846,  was  authorized  to  carry  on  a  part  of  its 
chartered  business  and  to  operate  a  portion  of  its  road  in  this 
state.  jPro  tanto,  it  is  settled  here  under  the  sanction  of  our 
laws  and,  to  the  extent  of  its  existence  and  operation  here,  in 
the  contemplation  of  those  laws,  it  is,  j?ro  hoc  vice,  a  state 
corporation.  {Matter  of  Townsend,  sujyra.)  The  public 
interests  were  deemed  to  be  promoted  by  pennitting  it  to 
come  within  our  borders  and  there  to  conduct  its  chartered 
business.  -That  permissiOT  was  an  act  which  recognized  its 
existence  as  a  coi'poration  in  this  state.  Existing  here  as  a 
corporation,  the  act,  under  which  it  exists,  has  neither  exempted 
it  from  such  general  duties  as  apply  to  corporations  generally 
within  this  state,  nor  precluded  it  from  enjoying  those  general 
privileges  which  they  enjoy,  and  which  the  public  interests,  in 
connection  with  the  operation  of  a  railroad,  require  that  these 
qv^asi  public  agencies  should  possess.  Those  interests  demand 
that  the  foreign  corporation,  operating  its  road  here  for  their 
benefit,  should  have  the  same  powers,  as  corporations  organ- 
ized here  have,  to  acquire  additional  lands  for  the  adequate 
transaction  of  the  corporate  business. 

To  hold  otherwise  would  be,  in  our  judgment,  illogical  and 
without  sufficient  warrant  in  the  law.  It  is  easy  to  show, 
from  the  reading  of  the  various  sections  of  the  present  Gen- 
eral Railroad  Law,  that  the  intention  of  the  legislature  was  to 
include  every  railroad  corporation  actually  within  the  state, 
without  discrimination.  This  the  respondent's  counsel  has 
well  pointed  out  in  his  brief.  As  one  of  the  corporations 
referred  to  in  the  General  Railroad  Law,  those  provisions  of 
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the  Code  of  Civil  Procedure,  which  constitute  the  whole  law 
of  procedure  upon  the  subject  of  condemnation,  must  govern 
in  the  proceedings  to  acquire  the  lands  required  by  the  com- 
pany. The  procedure  of  the  special  act  of  1846  was  limited 
to  the  precise  accomplishment  of  the  purpose  of  the  act. 
With  the  construction  oi  the  road  and  its  completion  for  oper- 
ation, the  provisions  as  to  procedure  ceased  and  became 
unavailable  for  the  future  acquisition  of  additional  real  estate. 
The  power  conferred  by  the  General  Railroad  Law  could  only 
be  exercised  in  accordance  with  the  law  of  procedure,  as  enacted 
by  the  legislature  to  govern  in  all  cases  of  the  condemnation 
of  real  property  for  public  use.  (Section  3359,  Code  Civ. 
Pro.) 

The  order  appealed  from  should  be  affirmed,  with  costs. 

All  concur. 

Order  affirmed.  152  8481 

(  148    4171 
|267_178! 

Thomas  Butleb,  Respondent,  v.  Thb  Manhattan  Railway 
Company,  Appellant. 

"While,  where  a  wrong  has  been  done  from  which  pecuniary  injury  has 
resulted,  or  when  injury  is  the  natural  or  probable  result  of  the  wrong, 
the  injured  party  is  not  remediless,  although  the  extent  of  the  injury  is 
not  capable  of  precise  proof,  yet,  when  the  damages  claimed  are  neither 
the  probable  result  of  the  wrong  nor  capable  of  proof,  they  cannot  be 
awarded  by  a  jury. 

In  an  action  by  a  husband  to  recover  damages  resulting  from  a  personal 
injury  to  his  wife,  alleged  to  have  been  caused  by  defendant's  negli- 
gence, the  evidence  tended  to  show  that  in  consequence  of  the  injury, 
the  wife  had  a  miscarriage.  The  court  permitted  the  jury  to  consider 
and  include  in  their  verdict  "  any  damages  arising  from  the  injury  and 
resulting  in  depriving  the  plaintiff  of  prospective  offspring."  Held, 
error. 

The  injury  to  the  wife  was  caused  by  the  closing  of  the  gate  to  the  plat- 
form of  one  of  defendant's  cars,  as  she  was  seeking  to  enter  the  car. 
The  wife  testified  to  the  injury,  that  the  guard  was  looking  another 
way,  and  that  immediately  after  the  injury  she  made  an  exclamation  of 
pain.  She  was  then  permitted  to  testify  to  an  insulting  remark  made 
by  the  guard  in  reply  to  her  exclamation  of  pain.     Held,  error. 

While,  in  such  an  action,  proximity  in  time  with  the  act  causing  the  injury  ' 

is  essential  to  make  what  was  said  by  a  third  person  competent  evi- 
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dence  as  part  of  the  res  gesta,  that  alone  is  insufficient;  to  make  it 
competent  what  was  said  must  be  part  of  the  principal  fact,  and  so 
part  of  the  act  itself;  that  is,  naturally  accompanying  the  act,  or  calcu- 
lated to  unfold  its  character  and  quality. 
Butler  V.  M,  R,  Co,  (4  IMisc.  Rep.  401),  reversed. 

(Argued  October  23,  18^4;  decided  October  80,  1894.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supe- 
rior Court  of  the  city  of  New  York,  entered  upon  an  order 
made  June  5,  189?,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict^  and  also  affirmed  an  order 
denying  a  motion  for  a  new  trial. 

This  action  was  brought  to  recover  for  the  loss  of  services 
of  plaintiff's  wife,  caused  by  injuries  resulting  from  the 
alleged  negligence  of  defendant. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Edward  B.  Thomas  for  appellant.  The  court  erred  in 
allowing  the  plaintiff's  wife  to  testify  over  objection  and  excep- 
tion that  the  defendant's  guard  told  her  after  the  accident  that 
she  "  could  go  to  hell."  {Duche  v.  WiUon^  37  Hun,  519 ; 
Mayne  on  Dam.  21,  22  ;  Sedg.  on  Dam.  §§  437,  455 ;  Sh&r^ 
man  v.  i).,  etc,^  R.  Co.,  106  K  T.  542 ;  Homer  v.  Everett, 
91  id.  641,  643  ;  People  v.  Dame,  56  id.  95,  102;  EighmyY 
People^  79  id.  546,  559 ;  Waterman  v.  Whitney,  11  id.  167, 
161 ;  Mame  v.  PeopU,  9  Hun,  111 ;  WaldeU  v.  N.  T.  &H. 
B.  B.  Co.,  96  N.  T.  274;  D%^  v.  S.  B.  B.  B.  Co.,  17  id. 
131 ;  Ordway  v.  Sanders,  58  N.  H.  132  ',D.(&M.  B.  B.  Co.  v. 
Van  SteiTtbv/rgh,  17  Mich.  99 ;  CommionweaUh  v.  Hachetty 
2  Allen,  136 ;  Coleman  v.  People,  58  K  T.  561,  562 ;  Fern- 
dervoort  v.  Gould,  36  id.  639,  644 ;  People  v.  Oomales,  35  id. 
49, 59.)  The  court  erred  in  instructing  the  jury  that  they  could 
award  the  plaintiff  damages  for  loss  of  prospective  offspring  and 
inability  of  his  wife  to  bear  children.  {Filer  v.  If.  Y.  C.  B. 
B.  Co.,  49  N.  T.  42 ;  Wils(m  v.  Law,  112  id.  536 ;  Story  v. 
Bremum,  15  id.  524;  McGowam,  v.  Duff,  14  Daly,  315; 
WaUhevmer  v.  LamKmt,  9  N.  T.  S.  R.  437 ;  Dawson  v.  City 
of  Tr(/y,  49  Hun,  322;  Story  v.  Brennan,  15  N.  Y.  624.) 
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The  court  erred  in  submitting  to  the  jury  the  question  of 
future  damages,  there  being  no  evidence  in  the  case  that  the 
injuries  suffered  by  the  plaintiff's  wife  were  reasonably  certain 
to  be  permanent.  {Ferguson  v.  Huhhell^  97  N.  Y.  607; 
Elwood  V.  W.  U.  T.  Co.,  45  id.  654  ;  Curtis  v.  B.  ds  S.  B. 
B.  Co.,  18  id.  541 ;  FiUr  v.  N.  Y.  C.  B.  B.  Co.,  49  id.  45 ; 
Clark  V.  Brovm,  18  Wend.  229 ;  Lincoln  v.  S.  <&  S.  B.  B. 
Co.,  23  id.  425,  435 ;  Toser  v.  iT.  T.  C.  B.  B.  Co.,  105  K 
T.  617 ;  McClaim  v.  B.  C.  B.  B.,  116  id.  467, 468 ;  Johnson 
V.  M.  B.  Co.,  52  Hun,  113 ;  Gregory  v.  iV^.  T.,  L.  E.  <&  W. 
B.  Co.,  55  id.  303  ;  Atkins  v.  JH.  B.  Co.,  57  id.  102.) 

GHh&rt  D.  Lamb  for  respondent.  The  testimony  on  behalf 
of  plaintiff  in  respect  to  the  assistance  rendered  plaintiff  in 
his  business  by  Mrs.  Butler,  and  the  value  of  her  services,  and 
the  expenses  to  plaintiff  arising  from  the  accident  was  proper. 
(Filery.N.  T.  C  <&  H.  B.  B.  B.  Co.,^%^.Y.^1',  Turner 
v.  City  of  N&whurgK,  109  id.  30 ;  Blaechinsha  v.  H.  If.  dk 
J5r./wZ.Tr.,  130id.  497;  Colwelly.  M.  B.  Co.,  64  Hun, 
452 ;  Matteson  v.  B.  B.  Co.,  35  N.  Y.  493 ;  Guwh  v.  B.  Co., 
114  id.  411.)  •  The  admission  of  testimony  as  to  what  Mrs. 
Butler  did  and  said  to  the  guard  at  the  moment  of  the  occur- 
rence, and  what  the  guard  said  in  response  at  the  same  time, 
was  proper.  (1  Greenl.  on  Ev.  §  108 ;  Enos  v.  TutUe,  1 
Conn.  250 ;  TUson  v.  Terwilliger,  56  N.  Y.  273 ;  BagUy  v. 
Smith,  10  id.  489  ;  Carpenter  v.  StilweU,  11  id.  61 ;  Keller 
T.  B.  B.  Co.,  24  How.  Pr.  172 ;  WUUts  v.  S.  M.  Ins.  Co.,  46 
K  Y.  45  ;  Chisholm  v.  If.  T.  Co.,  61  Barb.  363 ;  Shoemaker 
v.  G.  F.  Ins.  Co.,  60  id.  84.) 

Andbews,  Ch.  J.  The  evidence  supports  the  claim  that 
through  the  negligence  of  the  guard  in  closing  the  gate  to  the 
platform  of  one  of  the  defendant's  cars,  before  the  plaintiff's 
wife,  who  was  seeking  to  enter  the  car,  had  got  upon  the 
platform,  she  was  seriously  injured,  and  that  as  one  of  the 
consequeuces  of  the  injury  she  had  a  miscarriage  a  few  days 
thereafter.    Her  pregnancy  had  then  existed  a  few  weeks. 
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The  court  permitted  the  jury  to  consider  and  to  include  in 
the  verdict  "  any  damages  arising  from  the  injury  and  result- 
ing in  depriving  the  plaintiff  of  prospective  offspring."  The 
charge  on  this  point  was  expanded  and  repeated  by  the  judge. 
The  defendant  excepted  to  this  ruling.  We  think  the  excep- 
tion was  well  taken,  construing  the  charge  most  favorably  to 
the  plaintiff,  that  the  court  intended  to  confine  the  jury  to  a 
consideration  of  damage  to  the  plaintiff  from  the  loss  of  the 
chance  of  offspring  involved  in  the  particular  miscarriage 
proved. 

The  action  was  for  the  loss  of  service  of  the  wife.  The 
term  service  in  actions  of  this  character  includes  any  pecuni- 
ary injury  suffered  by  the  husband  from  having  been  deprived 
of  the  aid,  comfort  and  society  of  his  wife,  or  which  reason- 
ably may  be  expected  ^o  result  in  the  future,  including  charges 
and  expenses  incurred,  or  which  he  may  be  put  to  in  conse- 
quence of  the  wrong.  (Cooley  on  Torts,  p.  266  [226].)  The 
wife  has  her  own  action  for  her  physical  injury,  and  for  the 
pain  and  suffering  to  which  she  has  been  or  will  be  subjected. 
The  husband's  action  is  for  the  consequences  affecting  hift 
estate  and  for  depriving  him  of  the  aid,  society  and  companion- 
ship of  his  wife,  which,  except  for  the  wrong,  he  might  reason- 
ably expect  to  enjoy.  It  is  doubtless  true  that  the  raising  of 
children  is  one  of  the  objects  of  marriage.  The  husband  may 
.and  usually  does  contemplate  the  birth  of  children  as  one  of 
the  important  advantages  of  the  marital  relation.  At  com- 
mon law  and  independently  of  statutory  enactments,  the 
death  of  a  person  caused  by  the  negligence  of  another,  gave 
no  right  of  action  for  damages  to  any  person,  however  closely 
connected  with  the  deceased.  But  recent  statutes,  changing 
the  rule  of  the  common  law,  recognize  the  ties  of  kindred^ 
the  mutual  dependence  of  parents  and  children,  husband  and 
wife,  and  of  persons  standing  in  other  degrees  of  relationship^ 
the  reasonable  expectations  that  pecuniary  aid  or  assistance, 
even  outside  of  legal  obligations,  will  be  extended  by  relative* 
to  each  other  in  case  of  necessity,  and  upon  this  .basis  have 
given  a  statutory  action  for  the  benefit  of  the  widow  and  next 
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of  kin  of  a  deceased  person  whose  death  was  caused  by  the 
wrongful  act,  neglect  or  default  of  another  against  the  wrong- 
doer, to  recover  the  pecuniary  damages,  not  exceeding  a 
specified  amount,  resulting  from  such  death,  to  the  persons  for 
whose  benefit  the  action  is  given.  (Cliap.  450,  Laws  of  1847 ; 
chap.  256,  Laws  of  1849.)  Under  these  statutes  actions  are 
allowed  to  be  maintained  for  the  death  of  infant  children  for 
the  benefit  of  parents,  and  recoveries  have  been  sustained,  the 
basis  of  damage  being  the  supposed  pecuniary  value  to  the 
parents  of  the  life  of  the  infant.  {Etherington  v.  R.  R.  Co.y 
88  N.  Y.  641 ;  Birkett  v.  K  I.  Co.,  110  id.  504 ;  Hough- 
kirk  V.  E.  B.  Co.,  92  id.  219.)  The  difficulty  of  finding  any 
safe  basis  upon  which  to  estimate  the  pecuniary  damages  in 
such  cases,  has  been  frequently  adverted  to  by  the  courts. 
Whether  the  infant  would  have  lived  to  an  age  capable  of 
rendering  service,  and  whether  the  continued  life  would  be  a 
pecuniary  benefit  or  burden,  and  the  numerous  contingencies 
which  may  affect  the  value  of  the  life  make  the  ascertainment 
of  such  value  by  a  jury,  in  a  great  degree,  a  matter  of  specu- 
lation and  conjecture.  But  where  the  inquiry  relates  to 
the  value  of  the  life  of  a  child  cut  off  in  infancy,  there 
are  some  material  facts  capable  of  proof,  which  may  be 
placed  before  the  jury  and  which  afford  some  aid  in  estimat- 
ing the  pecuniary  loss  suffered  by  parents  or  other  relatives. 
The  age  and  sex  of  the  infant  may  be  proved,  its  mental  and 
physical  condition,  its  bodily  strength,  and  generally  whether 
there  was  the  apparent  promise  of  a  continued  or  useful  life, 
or  the  contrary.  The  speculation  which,  in  the  present  case, 
the  jury  were  permitted  to  make  had  not  even  these  safe- 
guards, slight  as  they  are.  They  were  allowed  to  estimate  the 
pecuniary  interest  which  a  husband  had  in  the  chance  that  an 
embryo,  not  yet  quickened  into  life,  would  become  a  living 
child.  The  sex  could  not  be  known,  and  if  born  alive,  the 
infant  might  have  been  destitute  of  some  faculty,  or  so  physi- 
cally infirm  as  to  have  made  it  a  helpless  charge.  There  are 
no  elements  whatever  upon  which  a  jury  could  base  any  con- 
clusion that  a  pecuniary   injury  had   been  suffered  by  the 
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plaintiff  from  the  loss  of  the  iinbom  child,  and  this  inquiry 
should  have  been  excluded  from  the  consideration  of  the  jury 
as  too  remote  and  speculative  to  form  an  element  in  the  recov- 
ery. Where  a  wrong  had  been  done  from  which  pecuniary 
injury  has  resulted,  or  where  injury  is  the  natural  or  probable 
result  of  a  wrong,  the  injured  party  is  not  remediless,  although 
the  extent  of  the  injury  is  not  capable  of  precise  proof.  The 
jury  in  such  a  case  may  fix  the  damages  within  reasonable 
limits,  as  best  they  may.  Actions  for  defamation  or  involving 
recovery  for  pain  or  suffering  are  examples.  But  where  dam- 
ages claimed  are  neither  the  probable  result  of  the  wrong  nor 
capable  of  proof,  they  cannot  be  awarded  by  the  jury.  It  is 
not  in  the  interest  of  justice  to  extend  the  field  of  speculation 
in  jury  trials  beyond  its  present  limits,  and  to  sustain  the  i  il- 
ing  in  this  case  would  go  beyond  what  has  been  hitherto  sanc- 
tioned by  the  courts. 

We  think  there  was  error  also  in  one  of  the  rulings  upon  the 
admission  of  evidence.  The  plaintiff's  wife  testified  to  the 
closing  of  the  gate  and  the  blow  received,  and  stated  that  at 
the  time  the  guard  was  looking  in  the  opposite  direction  ; 
that  immediately  after  the  blow  she  made  an  exclamation  of 
pain.  The  plaintiff's  counsel  then  asked  the  witness  "  what 
the  guard  said  in  reply  to  her  exclamation  of  pain."  The 
question  was  objected  to  by  the  counsel  for  the  defendant  as 
incompetent  and  hearsay,  whereupon  the  plaintiff's  counsel 
said  :  "  I  intend  to  prove  that  the  brakeman  in  charge  o£  the 
brakes  at  the  moment  of  the  blow  did  not  treat  her  (the  plain- 
tiff's wife)  with  respect,  but,  on  the  contrary,  insulted  her." 
The  trial  judge,  after  warning  the  plaintiff's  counsel,  finally 
allowed  the  question  to  be  put,  and  the  witness  answered : 
"He  said,  I  can  go  to  hell.  Shut  up."  The  defendant'^ 
counsel  excepted  to  the  evidence.  The  only  claim  made  in 
support  of  the  ruling  of  the  court  is  that  the  remark  of  the 
brakeman  was  part  of  the  res  gestcB,  We  think  the  ruling- 
cannot  be  supported  on  this  ground.  The  only  circumstance 
upon  which  it  can  be  claimed  to  have  been  part  of  Xhere^ 
gestcB  was  its  connection  in  point  of  time  with  the  transaction 
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under  investigation,  viz.,  the  alleged  injury  from  the  closing 
of  the  gate.  While  proximity  in  point  of  time  with  the  act 
causing  the  injury  is  in  every  case  of  this  kind  essential  to 
make  what  was  said  by  a  third  person,  competent  evidence 
against  another  as  part  of.  the  res  ffestcBj  that  alone  is  insuffi- 
cient, unless  what  was  said  may  be  considered  part  of  the 
principal  fact,  and  so  a  part  of  the  act  itself.  But  as  in  this 
case  the  act  was  complete  before  the  remark  of  the  brakeman 
was  made,  although  closely  connected  with  it  in  point  of  time, 
and  was  not  one  naturally  accompanying  the  act,  or  calculated 
to  unfold  its  character  or  quality,  it  was  not  .admissible  as  res 
gestcB,  It  was  as  independent  of  the  principal  fact,  and  as 
incompetent  as  evidence  as  though  the  act  and  the  remark  had 
been  much  further  separated  in  point  of  time.  Res  gestae  in 
a  case  like  this  implies  substantial  coincidence  in  time,  but  if 
declarations  of  third  persons  are  not  in  their  nature  a  part  of 
the  fact,  they  are  not  admissible  in  evidence,  however  closely 
related  in  point  of  time.  (See  Waldele^s  Case,  95  N".  Y.  274, 
and  cases  cited.)  The  remark  of  the  brakeman  was  brutal  and 
for  that  reason  was  calculated  to  prejudice  the  jury,  but  it  had 
nothing  to  do  with  the  question  at  issue,  viz.,  whether  the 
plaintiff's  wife  sustained  an  injury  through  the  defendant's 
negligence,  and  having  been  admitted  against  the  protest  of 
the  defendant's  counsel,  its  admission  was  reversible  error. 

Upon  both  grounds  stated,  the  judgment  should  be  reversed 
and  a  new  trial  granted. 

All  concur,  except  Babtlett,  J.,  not  voting. 

Judgment  reversed. 


424  Bridger  v.  Goldsmith.  [Oct., 

.   Statement  of  case.  [YoL  148. 


Henry  J.  Bridoer,  Bespondent,  v.  Jonas  G.  Goldsmith, 

Appellant. 

A  seal  unnecessarily  affixed  to  a  contract  for  the  sale  of  personal  property 
cannot  affect  the  rights  of  the  parties,  and  every  defense.is  open  to  either 
which  would  exist  had  the  writing  not  been  scaled. 

A  mere  device  of  one  party  to  a  contract  intended  to  shield  him  from  the 
results  of  his  own  fraud  practiced  upon  the  other  party  cannot  be  the 
basis  of  an  equitable  estoppel. 

80,  also,  where  one  party  to  a  contract  has  perpetrated  a  fraud  upon  the 
other  by  means  of  which  the  latter  was  induced  to  enter  into  the  con- 
tract, he  cannot  be  precluded  from  seeking  redress  by  a  provision  in  the 
contract  purporting  to  grant  to  the  former  immimity  against  the  conse- 
quences of  any  fraud. 

Defendant  sold  to  plaintiff  his  business,  the  fixtures  and  other  property 
in  his  store.  The  contract  of  sale  was  in  writing,  under  seal  and  con- 
tained a  clause  to  the  effect  that  it  was  understood  and  agreed  that 
defendant  had  made  no  statements  or  representations  for  the  purpose 
of  inducing  the  sale,  other  than  that  he  had  been  engaged  in  the  busi- 
ness since  1867.  In  an  action  to  set  aside  the  sale  and  recover  the  con- 
sideration paid  on  the  ground  that  plaintiff  was  induced  to  purchase  by 
false  and  fraudulent  representations  as  to  the  character  of  the  property, 
the  extent  of  the  business  and  the  income  derived  therefrom,  it  appeared 
that  after  the  negotiations  had  been  completed  and  the  agreement  draWn, 
the  clause  specified  was  inserted  at  the  request  of  defendant.  Held,  that 
the  provision  was  not  a  covenant  but  simply  a  statement  in  the  nature 
of  a  certificate  as  to  a  fact;  and  that  plaintiff  was  not  precluded  thereby 
from  showing  the  fraud  and  obtaining  relief  therefrom. 

Reported  below,  8  Misc.  Rep.  585. 

(Argued  October  17,  18»4;  decided  October  80,  1894.) 

Appeal  from  judgment  of  the  General  Term  of  the  Court 
of  Common  Pleas  for  the  city  and  county  of  New  York, 
entered  upon  an  order  made  the  first  Monday  of  March, 
1893,  which  aflSrmed  a  judgment  in  favor  of  plaintiff  entered 
upon  a  decision  of  the  court  on  trial  at  Special  Term. 

This  was  an  action  upon  a  contract,  the  material  provisions 
of  which,  and  the  facts,  so  far  as  material,  are  stated  in  the 
opinion. 

Isaac  IT.  Maynard  for  appellant.  The  plaintiff  cannot 
maintain  this  action  because  of  the   covenant  or  agreement 
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which  he  made  under  seal,  that  the  defendant  had  not  in  any 
manner  or  form  stated,  made  or  represented  to  him,'  for  the 
purpose  of  inducing  the  sale  of  the  business  or  the  making  of 
the  agreement,  any  statements  or  representations,  verbally  or 
in  writing,  in  respect  to  the  business,  other  than  that  the 
defendant  had  been  engaged  in  the  piano  business  in  the  city 
of  New  York  since  1867.  {Parish  v.  U.  S.,  8  Wall.  489; 
Bawdon  v.  Tohy^  2  How.  [U.  S.]  493 ;  Sawyer  v.  PrickeU^ 
19  Wall.  146;  Sedgwick  v.  Stanton,  14  N.  T.  289 ;  BUaUey 
V.  SvUivafij  140  id.  181 ;  Penal  Code,  §  554;  Baglehole  v. 
Waters,  3  Camp.  1^6.)  There  is  no  proof  to  sustain  the  find- 
ing that  the  plaintiff  was  deceived  and  misled  into  the  execu- 
tion of  the  covenant  contained  in  paragraph  four  of  the  agree- 
ment of  sale.     {Lyon  v,  Richmond,  2  Johns.  Ch.  51.) 

John  A.  Straley  for  respondent.  The  bill  of  sale  does  not 
estop  respondent  from  asserting  the  fraud  of  appellant.  (  Wil- 
cox V.  HoweU,  44  N.  Y.  398  ;  U,  V.  Go.  v.  Skinner,  64  Hun, 
293 ;  Broom's  Leg.  Max.  622 ;  Shapley  v.  Abbott,  42  N.  Y. 
443 ;  Crawford  v.  Lochwood,  9  How.  Pr.  547 ;  KneeUe  v. 
Newcomh,  31  Barb.  169  ;  22  N.  Y.  249 ;  Smyth  v.  Jtfunroe, 
84  id.  S61;.  Steel  v.  Smelting  Co.,  106  U.  S.  447;  Bell  v. 
Leggatt,  7  N.  Y.  176-179  ;  W.  C.  Co.  v.  Hatlmway,  8  Wend. 
483  ;  KuU  v.  Mayor,  etc.,  23  N.  J.  Eq.  84 ;  Bigelow  on  Est 
[4th  ed.]  563 ;  Dickerson  v.  Colgrove,  100  U.  S.  578 ;  Boyce 
V.  Watroits,  73  N.  Y.  597.)  Appellant's  knowledge  that  the 
representations  contained  in  the  fourth  clause  were  not  true 
prevents  his  invoking  it  by  way  of  estoppel.  (Bigelow  on 
Est.  [4th  ed.]  480,  563 ;  Wilcox  v.  UoweU,  44  N.  Y.  398 ; 
Holden  V.  P.  Ins.  Co.,  46  id.  1 ;  Stanford  v.  Lyon,  37  N.  J. 
Eq.  94 ;  BUir  v.  Wait,  69  N.  Y.  113 ;  SUel  v.  S.  Co.,  106 
U.  S.  447 ;  Fitzpa/t/rick  v.  Flam£ga/n,  I^.  648.)  As  a  contract, 
paragraph  four  of  the  bill  of  sale  is  void  as  against  public 
policy.  {CuUen  v.  Butter,  5  M.  &  S.  466  ;  U.  F.  Co.  v. 
Skinner,  64  Hun,  293;  Shapley  v.  Abbott,  42  N.  Y.  443; 
Crawford  v.  Lockwood,  9  How.  Pr.  547 ;  Kneetle  v.  New- 
comh,  22  N.  Y.  249 ;  BeU  v.  Leggatt,  8  id.  176 ;  Sedgwick  v. 
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Stcmton,  14  id.  289.)  The  f randulent  suppressions  of  fact  not 
covered  by  the  fouii;h  clause  of  the  bill  of  sale  would  war- 
rant the  relief  granted  respondent.  (Story  Eq.  Juris.  207 ; 
2  Kent's  Comm.  482  ;  Paul  v.  Iladley,  23  Barb.  521 ;  3  Wait's 
Act.  ife  Def.  431 ;  Simar  v.  Canaday,^  53  N.  Y.  298 ;  Pom. 
Eq.  Juris.  §§  900,  901,  904 ;  Brown  v.  Montgomery,  20  N. 
T.  287 ;  NioUey  v.  Thomas,  22  Barb.  652 ;  Bench  v.  SfieU 
dony  14  id.  66.) 

O'Brien,  J.  The  judgment  in  this  case  awards  equitable 
relief  to  the  plaintiff,  rescinding  and  declaring  void  for  fraud 
a  written  contract  made  by  the  parties  on  the  16th  day  of 
March,  1891.  By  this  contract  the  defendant  sold  to  the 
plaintiff  for  $3,000  his  business,  fixtures  and  other  property, 
including  three  upright  pianos  in  his  store  or  place  of  business 
in  the  city  of  New  York.  The  plaintiff  went  into  the  posses- 
sion of  the  store  and  the  goods,  liaving  paid  $2,500  of  the 
purchase  price,  and  soon  after  ascertained  that  he  had  been 
induced  to  enter  into  the  contract  and  make  the  payment  by 
means  of  grossly  false  and  fraudulent  representations  as  to  the 
character  and  value  of  the  property  and  the  extent  and  mag- 
nitude of  the  business  which  the  defendant  transferred  to  him 
and  the  income  therefrom.  The  fraudulent  acts  and  repre- 
sentations of  the  defendant  which  induced  the  plaintiff  to 
purchase  and  pay  for  the  property  are  fully  alleged  in  the 
complaint,  and  found  by  the  court  upon  evidence  entirely 
sufficient.  In  view  of  these  findings  we  must  assume,  upon 
the  consideration  of  the  appeal,  that  the  defendant  in  nego- 
tiating the  sale  deceived  and  defrauded  the  plaintiff.  The 
judgment  annulled  the  contract  and  directed  the  defendant  to 
restore  to  the  plaintiff  the  portion  of  the  purchase  price  which 
was  paid.  In  this  state  of  the  case  there  would  be  no  ques- 
tion for  our  consideration,  except  for  a  peculiar  clause  which 
was  inserted  in  the  written  instrument,  which  is  the  evidence 
of  the  terms  and  conditions  of  the  sale,  at  the  request  and 
upon  the  suggestion  of  the  defendant.  That  clause  reads  as 
follows :  "  It  is  expressly  understood  and  agreed  between  the 
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parties  hereto  that  the  said  party  of  the  first  part  has  not,  in 
any  manner  or  form  stated,  made  or  represented  to  the  said 
party  of  the  second  part,  for  the  purpose  of  inducing  the  sale 
of  the  said  business  or  the  making  of  this  agreement,  any 
statements  or  representations,  verbally  or  in  writing,  in  respect 
to  the  said  business  other  than  that  the  said  party  of  the 
first  part  has  been  engaged  in  the  piano  business  in  the  city 
of  New  York  since  1867." 

It  is  urged  by  the  learned  counsel  for  the  defendant  that,  as 
this  stipulation  was  inserted  in  the  writing,  which  is  under  seal 
and  assented  to  by  both  parties,  the  action  cannot  be  main- 
tained. I  assume  that  the  fact  thai  a  seal  waa  unnecessarily 
affixed- to  an  agreement  for  the  sale  of  personal  property  can- 
not affect  the  rights  of  the  parties.  Every  defense  is  open  to 
either  party  that  would  have  existed  in  case  the  writing  waa 
unsealed.  It  appears  that  after  the  negotiations  had  been 
completed  and  the  agreement  drawn,  the  defendant  stated,  in 
the  presence  of  the  plaintiff,  and  the  counsel  for  both  parties 
present,  that  he  wanted  a  clause  of  this  character  inserted. 
The  plaintiff's  counsel  at  first  objected  to  it.  The  defendant's 
counsel  suggested  that  it  would  make  no  difference,  and  the 
plaintiff  consented  that  it  might  be  put  in.  There  is  evidence 
in  the  case  tending  to  show  that  the  plaintiff  voluntarily 
assented  to  this  stipulation  after  having  been  advised  by  his 
counsel  that  it  would  have  the  effect  of  precluding  him  from 
subsequently  alleging  fraud  in  the  transaction,  even  though  it 
existed  in  fact.  This  provision  is  not  a  covenant  in  any 
proper  sense  of  that  term.  Indeed,  it  can  scarcely  be  consid- 
ered as  any  part  of  the  agreement  at  all.  It  does  not  relate 
in  any  manner  to  the  subject-matter  of  the  contract.  It  wa& 
a  mere  statement  in  the  nature  of  a  certificate  as  to  a  fact.  It 
did  not  relate  to  the  property  or  to  the  terms  of  the  sale  or 
the  payments,  but  to  the  absence  of  all  fraud  from  the  trans- 
action. The  clause  cannot  be  given  any  greater  effect  than  if 
it  had  been  written  upon  a  separate  paper  after  the  execution 
of  the  contract  and  signed  by  the  parties.  The  question  now 
is  whether  it  can  be  given  the  effect  claimed  for  it  by  the 
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learned  counsel  for  the  defendant,  to  preclude  the  plaintiff 
from  alleging  fraud  in  the  sale  and  pursuing  in  the  courts  the 
remedies  which  the  law  gives  in  such  cases.  It  cannot  operate 
by  way  of  estoppel  for  the  obvious  reason  that  the  statements 
were  false  to  the  defendant's  knowledge.  He  may,  indeed, 
have  relied  upon  its  force  and  efficacy  to  protect  him  from  the 
consequences  of  his  own  fraud,  but  he  certainly  could  not 
have  relied  upon  the  truth  of  any  statement  in  it.  A  mere 
device  of  the  guilty  party  to  a  contract  intended  to  shield  him- 
self from  the  results  of  his  own  fraud,  practiced  upon  the 
other  party,  cannot  well  be  elevated  to  the  dignity  and  import- 
ance of  an  equitable  estoppel.  If  the  clause  has  any  effect 
whatever,  it  must  be  as  a  promise  or  agreement  on  the  part  of 
the  plaintiff,  that  however  grossly  he  may  have  been  deceived 
and  defrauded  by  the  defendant,  he  would  never  allege  it 
against  the  transaction  or  complain  of  it,  but  would  forever 
after  hold  his  peace.  It  is  difficult  to  conceive  that  such  a 
clause  could  ever  be  suggested  by  a  party  to  a  contract,  unless 
there  was  in  his  own  mind  at  least  a  lingering  doubt  as  to  the 
honesty  and  integrity  of  his  conduct.  I  assume  that  there  is 
no  authority  that  we  are  required  to  follow  in  support 
of  the  proposition  that  a  party  who  has  perpetrated  a 
fraud  upon  his  neighbor  may,  nevertheless,  contract  with 
him  in  the  very  instrument  by  means  of  which  it  was 
perpetrated^  for  immunity  against  its  consequences,  close 
his  mouth  from  complaining  of  it  and  bind  him  never  to 
seek  redress.  Public  policy  and  morality  are  both  ignored  if 
such  an  agreement  can  be  given  effect  in  a  court  of  justice. 
The  maxim  that  fraud  vitiates  every  transaction  would  no 
longer  be  the  rule  but  the  exception.  It  could  be  applied 
then  only  in  such  cases  as  the  guilty  party  neglected  to  protect 
himself  from  his  fraud  by  means  of  such  a  stipulation.  Such 
a  principle  would  in  a  short  time  break  down  every  barrier 
which  the  law  has  erected  against  fraudulent  dealing.  It  is 
argued  that  whatever  may  be  said  about  the  fraudulent  char- 
acter of  the  sale  itself,  this  particular  clause  was  a  bargain 
fairly,  made  and  deliberately  entered  into  by  the  plaintiff,  with 
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full  knowledge  of  its  purpose,  scope  and  effect,  and,  there- 
fore, the  plaintiff  should  be  held  to  abide  by  it.  But  it  is  not 
correct  to  say  that  even  with  respect  to  this  clause  the  parties 
dealt  with  each  other  at  arms  length.  The  defendant,  when 
suggesting  it,  had  the  advantage  of  his  secret  knowledge,  that 
its  statements  were  false,  while  the  plaintiff,  on  the  other 
hand,  relying  upon  the  truth  of  the  representations  made  as  to 
the  extent  and  character  of  the  business,  was  not  upon  his 
guard,  but,  assuming  that  the  defendant  had  told  him  the 
truth,  was  readily  induced  to  sign  a  statement  which,  upon 
such  assumption,  was  obviously  of  no  consequence.  In  fact  it 
was  but  a  link  in  the  chain  and  the  crowning  act  which  was  to 
secure  to  the  defendant  the  full  fruits  of  the  fraud  and  thus 
enable  him  not  only  to  overreach  the  plaintiff,  but  the  law 
itself.  This  clause  cannot  be  separated  from  the  transaction 
in  which  it  originated.  It  is  tainted  with  the  same  vice  and 
must  share  the  same  condemnation.  As  the  chain,  can  be  no 
stronger  than  its  weakest  link,  so  this  clause  cannot  be  made 
to  survive  the  rest  of  the  transaction  as  a  shield  and  protection 
to  the  defendant.  I  have  not  thought  it  necessary  to  cite 
authorities  in  support  of  these  views,  but  cases  are  not  want- 
ing which  by  analogy,  at  least,  sustain  them,  and  by  an  appli- 
cation of  the  principles  decided  to  the  facts  here,  the  forego- 
ing propositions  are  legitimately  deduced.  (  Wilcox  v.  JBbweUj 
44  N.  T.  398;  SkofpUy  v.  AUott^  42  id.  443;  HutcJwns  v. 
Hebbaa*dy  34  id.  24 ;  Urwoeraal  Fashion  Co.  v.  Simmer ^  64 
Hun,  293 ;  Grcmford  v.  Lochwood^  9  How.  Pr.  547 ;  KneetUe 
V.  NefOicomh^  22  K  T.  249;  Broom's  Legal  Maxims,  622; 
Bigelow  on  Est.  [4th  ed.]  563 ;  Smyth  v.  Munroej  84  K  T. 
861;  State  v.  Smdimg  Co.,  106  U.  S.  447.) 

Much  of  the  argument  in  support  of  the  appeal  rests  upon 
the  proposition  that  the  defendant  would  not  have  assented  to 
the  sale  without  this  clause,  and  as  the  plaintiff  obtained  such 
assent  only  by  acquiescing  in  its  insertion  in  the  writing,  he 
ought  not  now  to  be  permitted  to  question  it.  Without 
inquiring  what  the  result  would  or  ought  to  be  in  case  this 
assumption  was  correct,  it  is  sufficient  to  observe  that  no  such 
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fact  is  found,  and  in  the  sense  in  which  the  defendant  claims, 
it  could  not  have  been  found  from  the  testimony.  While  at 
the  end  of  the  transaction  he  did  suggest  that  the  clause  should 
be  inserted,  and  perhaps  insisted  upon  it,  yet  to  say  that  he 
would  not  have  made  the  sale  under  the  same  circumstances 
without  it,  had  the  plaintiff  refused  his  assent,  is  to  assert  a 
proposition  that  finds  no  support  in  the  facts  and  circumstances 
of  the  case.  No  doubt  the  defendant  wanted  this  provision 
in  the  contract,  but  the  terms  and  conditions  of  the  salp  had 
been  settled  before  it  was  suggested,  and  it  was  manifestly 
intended  as  a  possible  safeguard  against  the  result  >  of  mis- 
representation rather  than  a  bona  fide  condition  of  the  sale. 

The  judgment  is  right  and  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 


Fbank  S.  Oakes,  Appellant,  -y.  The  Cattaraugus  Water 
Company,  Bespondent. 

Where  the  president  of  a  private  corporation  has  full  personal  charge  of 
its  business,  he  represents  the  corporation,  and  prima  fade  has  power  to 
do  any  act  which  its  directors  could  authorize  or  ratify. 

Jt  seems,  where  the  business  of  a  private  corporation  or  an  individual  is 
threatened  with  competition,  a  contract  with  the  competitor  that  he  shall 
abandon  his  enterprise  and  take  employment'at  an  agreed  compensation, 
with  such  corporation  or  individual,  is  not  against  public  policy. 

C,  who  was  engaged  in  organizing  a  water  works  company,  and  was  the 
principal  promoter  of  the  enterprise,  in  the  name  of  the  proposed 
corporation  entered  into  a  contract  with  plaintiff,  agreeing  to  pay  him 
$1,000  for  his  services  "for  securing  right  of  way,  hydrant  rental, 
placing  investments,  and  in  all  things  pertaining  to  the  building  of  water 
works.''  The  company  was  thereafter  incorporated;  C,  his  wife  and 
brother  became  respectively  president,  secretary  and  treasurer  thereof; 
C.  was  its  general  managing  agent  and  had  full  direction  and  charge 
of  its  business.  The  water  works  were  constructed,  and  plaintiif,  at 
the  request  of  C,  rendered  services  of  the  character  called  for  by  the 
contract.  In  an  action  against  the  corporation  on  the  contract  it 
appeared  that,  after  the  completion  of  the  works,  C.  acknowledged  the 
indeotedness  to  plaintiff  and  promised  to  pay  it.  Eeld  (Fikcr, 
and  Gray,  JJ.,  dissenting),  that  while  the  contract,  having  been 
made  before  defendant  had  a  corporate  existence,  was  not,  at  the 
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inception  thereof,  its  contract  or  binding  upon  it,  yet  it  was  of  such  char- 
acter that  C.  had  the  power  to  make  or  ratify  it  on  behalf  of  the  cor- 
poration when  it  attained  a  legal  existence;  that  if  0.  intended,  by 
calling  upon  plaintiff  to  do  the  things  agreed  to  in  the  writing,  to  adopt 
and  ratify  the  agreement  on  behalf  of  the  defendant,  and  if  plaintiff 
intended  to  and  did  perform  for  the  corporation,  it  became  bound  ;  that 
these  were,  under  the  circumstances,  questions  of  fact  for  the  jury;  and 
so,  that  an  order  dismissing  the  complaint  on  trial  was  error. 
Evidence  was  given  on  the  trial  tending  to  show  that  plaintiff,  before 
contracting  with  C,  contemplated  the  formation  of  a  similar  corpora- 
tion himself,  and  that  one  purpose  of  the  agreement  was  to  compensate 
him  for  consenting  to  abandon  the  enterprise.  No  such  consideration 
was  stated  in  the  agreement.  Held,  that  the  court  was  not  warranted 
in  holding,  as  matter  of  law,  that  the  purpose  of  the  contract  was  for- 
bidden by  public  policy,  or  that  it  was  made  for  purposes  other  than 
that  stated  upon  its  face. 

(Argued  June  21,  1894 ;  decided  November  2,  1894.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  January  18,  1893,  which  denied  a  motion  by  plaintiff 
for  a  new  trial  and  ordered  judgment  in  favor  of  defendant 
upon  a  decision  of  the  court  on  trial  at  Circuit  non-suiting  the 
plaintiff.  * 

This  action  was  brought  upon  the  following  agreement : 

"Cattaraugus,  K  Y.,  Feb.  18,  1890. 

"  This  agreement  made  by  and  between  the  Cattaraugus 
Water  Company  of  Cattaraugus,  N.  Y.,  and  F.  S.  Oakes,  of 
the  same  place,  Witnesseth :  The  Cattaraugus  Water  Com- 
pany hereby  agrees  to  and  with  F.  S.  Oakes  to  pay  him  the 
sum  of  One  Thousand  Dollars  in  consideration  of  his  services 
to  said  Water  Company  in  securing  right  of  way,  hydrant 
rental  and  placing  investments,  and  in  all  things  pertaining  to 
the  building  of  water  works  at  Cattaraugus,  N.  Y. 

"  Said  sum  to  be  paid  at  the  completion  of  said  works. 

"  Said  services  to  consist  of  aiding  and  helping  the  said 
company  in  the  above  matters,  but  without  cash  expense  to 
said  Oakes. 

"  K  said  water  works  are  not  constructed  in  Cattaraugus  by 
said  company,  then  tliis  agreement  to  be  null  and  of  no  effect. 
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"  This  agreement  shall  be  binding  on  the  succeBSors  and 
assigns  of  the  said  company. 

"GEORGE  N.  COWAN, 

^^Att^y  for  Gatta/r(mgu8  Water  Co. 
«F.  S.  OAKES." 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

WiUia/m  H,  Henderson  for  appellant.  Upon  the  facts  as 
the  jury  were  authorized  to  find  them,  George  N.  Cowan,  as 
the  president  and  the  chief  managing  oflScer  of  the  defendant 
in  constructing  the  water  works  for  the  defendant  at  the  vil- 
lage of  Cattaraugus  in  the  summer  and  fall  of  1890,  stood  in 
the  place  of  the  corporation,  and  his  acts  and  admissions  while 
BO  engaged  in  the  duties  of  his  office  were  the  acts  and  admis- 
sions of  the  defendant  itself.  {Jourdcm  v.  Z.  I.  JR.  JR.  Co.j 
115  N.  Y.  380.)  The  defendant  having  had,  through  the 
action  of  its  chief  managing  officer,  the  entire  benefit  of  the 
performance  of  the  contract  on  the  part  of  the  plaintiff,  must 
be  considered  as  ha^dng  ratified  all  its  terms,  and  the  defend- 
ant must  be  presumed  b^  such  ratification  to  have  agreed  to 
all  the  provisions  thereof,  and  to  have  become  obligated  to  pay 
to  the  plaintiff  the  sum  sued  for.  {Jourdan  v.  Z.  Z  R.  It. 
Co.,  115  N.  Y.  380,  385 ;  Scott  v.  Jf.,  etc.,  R.  R.  Co.,  86  id. 
200  ;  Beers  v.  P.  G.  Co.,  14  Barb.  358 ;  Wild  v.  N.  T.,  ete.^ 
M.  Co.,  59  N.  Y.  644 ;  Decker  v.  Q.,  etc.,  Co.,  61  Hun,  516 ; 
Hoag  V.  Lamont,  60  N.  Y.  96,  101 ;  Bornmer  v.  S.  S.  Co.y 
81  id.  468.)  George  N.  Cowan  being  the  general  agent  and 
as  such  in  the  actual  charge  of  the  business  of  the  defendant 
in  constructing  the  water  works,  and  being  the  chief  officer  of 
the  directors,  the  directors  of  the  defendant  must  be  presumed 
to  have  had  knowledge  of  all  his  acts  and  doings,  and  must 
be  presumed,  in  the  absence  of  any  evidence  to  the  contrary, 
to  have  assented  thereto.  (Story  on  Agency,  §  140 ;  Hy<M 
V.  Clarh  118  N.  Y.  563,  569 ;  Adams  v.  MiUs,  60  id.  533, 
539 ;  Woodruff  v.  E.  R.  Co,,  93  id!  609 ;  8.  H.  Co.  v.  E.  B. 
B.  Co.,  90  id.  607.)    Upon  the  whole  case,  the  plaintiff  was 
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entitled  to  submit  the  evidence  to  the  jury.  (Ilaman  v.  Jor*- 
dan,  129  K.  Y.  61.)  The  clanu  of  the  defendant  that  the 
contract  sued  upon  is  void  and  illegal  as  being  against  public 
policy,  is  destitute  of  merit.  {D,  M.  Co.  v.  lioeber,  106  N. 
Y.  473 ;  Leslie  v.  Lorillard,  110  id.  519  ;  Tode  v.  Gross,  127 
id.  480;  TF.  T.  Co.  v.  Poole,  51  Hun,  157;  Cameron  v.  N. 
Y,  (&  M.  V.  W.  Co.,  62  id.  269.) 

2).  E.  Powell  for  respondent.  This  contract  comes  within 
the  rule  rendering  it  void  on  the  ground  of  public  policy. 
{PeopU  V.  iT.  E.,  etc.,  Co.,  22  Abb.  [X.  C]  164 ;  Wither  v.  N. 
Y,  a  Co.,  35  N.  Y.  S.  E.  81 ;  Atcheson  v.  Mallo?i,  43  K  Y. 
147 ;  Mills  v.  Ifills,  40  id.  543  ;  Graij  v.  Hook,  4  id.  449 ; 
Pease  v.  Wolsh,  49  How.  Pr.  269  ;  People  v.  Lord,  6  Hun, 
390  ;  State  v.  Hartford,  etc.,  29  Conn.  538  ;  Judd  v.  Harri- 
son, 46  N.  Y.  S.  E.  925 ;  Brishone  v.  Adams,  3  N*.  Y.  129 ; 
Braclc^t  v.  Wyman,  48  id.  667;  People  v.  Stevens,  71  id. 
627;  Hose  v.  Trua^,  21  Barb.  361 ;  Davison  v.  Seymour,  1 
Bosw.  88.)  Had  the  agreement  been  valid  the  plaintiif  could 
not  recover  as  the  contract  would  have  been  entire,  and  full 
performance  on  his  part  would  be  a  condition  precedent  to 
recovery.  {Moiiell  v.  Hurn^,  4  Den.  121 ;  Heab  v.  3Ioore,  19 
Johns.  337;  Wolfy.  Howes,  20  N.  Y.  197.)  A  contract  to 
prevent  rivalry  or  competition  is  not  within  the  scope  of 
defendant's  charter,  and  no  officer  can  make  such  a  contract  or 
bind  the  corporation  by  ratification  or  otherwise,  and  a  person 
dealing  with  a  corporation  is  chargeable  with  notice  of  its 
power,  and  the  purposes  for  which  it  was  formed,  and  when 
dealing  with  its  agents  or  officers  is  bound  to  know  the  extent 
of  their  power  and  authority.  {Alexander  v.  Cauldwell,  83 
N.  Y.  480 ;  Jemisan  v.  C  S.  Bank,  122  N.  Y.  135  ;  Milhank 
V.  N.  Y.,  L.  E,  etc.,  R.  R.  Co.,  64  How.  Pr.  401.)  There  is 
no  proof  that  any  person,  when  an  officer,  ever  saw  or  knew 
that  plaintiff  was  performing  the  slight  services  that  he  claims 
to  have  rendered  ;  and  if  they  had,  plaintiff  could  not  recover 
their  value,  for  there  is  no  proof  establishing  it,  and  that  is 
not  the  cause  of  action  claimed  in  the  complaint.  The  action 
SlOKELS— YoL.  XCVIII.         55 
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is  based  upon  the  written  contract,  and  the  General  Term  was 
right  in  so  holding.  {Foley  v.  Speer^  100  N.  Y.  552 ;  Han^ 
ringUm  v.  F.  N.  Bank,  1  T.  &  C.  361 ;  Mxon  v.  Palmer,  8 
N.  Y.  398  ;  Fisher  v.  Murdoch,  13  Hun,  487.)  The  declara- 
tions of  the  individual  members  of  the  company  oflEered  by  the 
plaintiff  were  not  competent.  {Jex  v.  Board  of  Education,  1 
Hun,  157 ;  Alexander  v.  Cauldwell,  83  N.  Y.  480 ;  H.  t.  S. 
B.  Co.  V.  Buchanan,  66  id.  261 ;  Custer  v.  T.  G,  Co.,  63 
Penn.  St.  381 ;  B.  Church  v.  B.  F.  Ins.  Co.,  28  N.  Y.  153 ; 
Jicsth  V.  jV.  Bank,  4  J.  &  S.  273 ;  Happock  v.  Moses,  43 
How.  Pr.  201 ;  F.  N.  Bamlc  v.  0.  N.  Bank,  60  N.  Y.  278 ; 
Taylcyr  v.  8.  Ave.  R.  R.  Co.,  ^1  J.  &  S.  513 ;  Woods  v. 
Franklin,  46  N.  Y.  S.  R.  396 ;  Jackson  v.  Sandman,  Id, 
633 ;  M.  N.  Bank  v.  CUrk,  139  K.  Y.  314 ;  Thallhimer  v. 
Brinckerhoff,  4  Wend.  394 ;  Fogg  v.  Child,  13  Barb.  296 ; 
Budlong  v.  Van  Nostrand,  24  Barb.  25  ;  Islee  v.  Tucker^  5 
Duer,  593.) 

O'Brien,  J.  The  trial  court  non-suited  the  plaintiff,  and  the 
principal  question  presented  by  the  appeal  is  whether  there 
was  proof  made  which  should  have  been  submitted  to  the 
jury.  The  plaintiff  made  a  request  to  that  effect,  wliich  was 
denied  and  an  exception  taken.  The  defendant  is  a  corpora- 
tion organized  under  the  provisions  of  chapter  737  of  the 
Laws  of  1873  and  the  acts  amendatory  thereof  and  supplemen- 
tary thereto  for  the  purpose  of  supplying  the  village  of 
Cattaraugus  with  water.  The  certificate  of  incorporation  was 
executed  on  the  3d  day  of  March,  1890,  but  not  filed  in  the 
proper  office  until  the  19th  day  of  May  following,  at  which 
date,  it  is  assumed  on  both  sides,  that  the  defendant's  cor- 
porate existence  begun.  The  statute  requires  the  consent  of 
the  town  authorities  of  the  town  where  the  operations  of  the 
corporation  are  to  be  carried  on  as  a  preliminary  condition  of 
its  creation,  and  this  was  procured  by  the  parties  promoting 
the  organization  of  the  defendant  on  the  22d  day  of  February, 
1890.  The  application  for  this  consent  was  in  writing,  signed 
by  the  seven  persons  who  afterwards  became  the  incorporators, 
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and  bears  date  February  5, 1890,  and  proves  that  at  that*  date, 
if  not  before,  they  intended,  in  ease  the  application  was 
granted,  to  form  the  corporation.  One  George  N.  Cowan,  an 
attorney  at  law,  seems  to  have  been  the  principal  promoter  of  y 
the  whole  enterprise.  His  name  appears  first  ujx^n  the  written 
application  to  the  town  authorities  for  the  consent,  and  in  the 
certificate  of  incorporation,  and  is  followed  by  that  of  his  wife 
and  brother  with  four  other  persons.  Upon  the  organization 
of  the  defendant  he  and  his  wife  and  brother  became 
respectively  the  president,  secretary  and  treasurer  of  the 
corporation.  This  action  was  brought  by  the  plaintiff  to 
recover  the  sum  of  $1,000  upon  a  written  agreement 
bearing  date  February  18,  1890,  signed  by  the  plaintiff  and 
by  Cowan  as  attorney  for  the  defendant.  The  plaintiff's 
difficulty  in  the  case  arises  from  the  fact  that  this  paper  was 
executed,  as  will  be  seen  from  the  dates,  before  the  defendant 
had  any  corporate  existence,  and,  therefore,  in  its  inception,  it 
was  not  the  defendant's  contract  or  binding  upon  it  in  any 
form.  By  the  terms  of  the  instrument  the  defendant  agrees 
to  pay  to  the  plaintiff  the  sum  of  one  thousand  dollars  for  his 
services  to  defendant  in  securing  right  of  way,  hydrant  rental 
and  placing  investments  and  doing  things  pertaining  to  the  con- 
struction of  the  water  works  for  the  village,  to  be  paid  at  the 
completion  of  the  work.  It  was  further  stated  that  unless  the 
defendant  constructed  the  works  the  agreement  was  to  be  con- 
sidered and  treated  as  null  and  void,  but  if  it  did  construct 
then  the  plaintiff's  services  for  which  the  compensation  was 
to  be  paid  should  consist  in  aiding  and  helping  the  defendant 
in  the  matters  above  specified  without  cash  expense  to  him. 
It  was  shown  at  the  trial  that  the  defendant  in  its  corporate 
capacity  did  construct  and  complete  a  system  of  water  works 
for  the  village.  The  work  was  commenced  about  June,  1890, 
and  completed  before  the  commencement  of  this  action.  The 
defendant  established  an  office  in  the  village  and  retained  it 
while  the  work  was  In  progress.  Cowan  was  the  president 
and  manager  of  the  business  and  had  full  direction  and  charge, 
bis  wife  acting  as  secretary  and  his  brother  as  treasurer  of  the 
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corporation.  The  plaintiff,  upon  the  request  of  Cowan,  the 
president,  performed  services  for  the  defendant  of  the  kind 
and  character  described  in  the  contract  above  mentioned. 
They  do  not  appear  to  have  been  of  a  ¥ery  important  char- 
acter and  no  proof  was  given  in  regard  to  their  value,  but, 
so  far  as  appears,  he  performed  all  that  was  required  of 
him.  After  the  completion  of  the  water  works  Cowan 
on  several  occasions  acknowledged  the  indebtedness  to  the 
plaintiff  and  promised  to  pay  it.  There  is  no  proof 
in  the  record  tending  to  show  that  the  general  powers 
possessed  by  Cowan  as  the  president  of  the  defendant  were 
limited  or  restricted  by  by-laws  or  in  any  other  way,  and  we 
must  assume  that  he  had  all  the  power  that  the  president  and 
general  managing  agent  of  such  a  corporation  could  exercise 
in  the  transaction  of  the  corporate  business  at  the  place  'where 
its  operations  were  being  conducted.  The  general  powers  of 
such  an  officer  may  be  limited  or  restricted  by  the  charter  or 
by-laws  of  the  corporation.  These  restrictions  may  not  )>e 
binding  on  all  persons  dealing  with  the  corporation  under  all 
circumstances,  as  secret  and  unknown  instructions  to  a  general 
agent  of  a  natural  person  do  not  always  bind  persons  dealing 
with  the  agent  in  ignorance  of  such  instructions  and  relying  on 
what  appears  to  be  his  actual  powers.  In  this  case  the  presi- 
dent, having  full  personal  charge  of  the  business  which  the 
defendant  was  organized  to  transact,  represented  the  corpora- 
tion, and  prima  fade  he  had  power  to  do  any  act  which  the 
directors  could  authorize  or  ratify.  {Hastings  v.  Brooklyn^ 
Life  Ins.  Co,^  138  N.  T.  473;  Conover  v.  Ins.  Co.^  1  id^ 
290;  Booth  v.  F.  <&  M.  iT.  Bank,  60  id.  396;  Leslie  v. 
Lorillard,  110  id.  519;  Holmes  v.  WiUard,  125  id.  75; 
Patterson  v.  Robinson,  116  id.  193 ;  Rathhun  v.  Snow,  123 
id.  343  \  N.  Y.&  P.&  B.  R.  R.  Co.  v.  Dixon,  114  id.  80 ; 
Morawetz  on  Corporations,  §§  251-253.)  There  can  be  no 
doubt,  I  tliink,  that  the  contract  which  is  the  basis  of  this 
action  was  of  such  a  character  and  the  objects  expressed  upon 
its  face  were  of  such  a  nature  that  the  president  and  general 
manager  of  the  enterprise  had  the  power  to  make  it  in  behalf 
of  the  corporation  whenever  it  attained  a  legal  existence.    The 
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corporation  had  resolved  to  do  the  work,  which  was  put  in 
charge  of  the  president,  who  was  the  principal  promoter  in 
organizing  it.  He  was  on  the  ground  directing  the  operations 
and  must  be  assumed' to  have  the  power  to  do  whatever  was 
necessary  in  executing  the  corporate  objects.  It  cannot  be 
doubted  that  he  had  power  to  employ  engineers  and  workmen 
to  construct  the  works  and  to  bind  the  company  by  contracts 
for  labor  and  materials.  He  could  also  employ  men  to  secure 
for  the  company  rights  of  way,  rentals  for  hydrants  and  the 
other  things  necessarily  pertaining  to  the  business,  and  if  he 
could  make  contracts  for  that  purpose,  why  could  he  not  adopt 
and  ratify  one  made  by  himself,  though  before  the  corpora- 
tion was  legally  created,  but  in  anticipation  of  what  subse- 
quently occurred  in  obtaining  the  consents  and  tiling  the  cer- 
tificate of  incorporation  ?  We  think  this  was  fairly  within 
his  general  powers,  and  if  he  intended,  in  behalf  of  the  cor- 
poration which  he  represented,  by  calling  upon  the  plaintiff  to 
do  the  things  which  he  had  agreed  to  do  in  the  writing,  to  adopt 
and  ratify  the  agreement  made  before  the  incorporation, 
instead  of  making  a  new  one,  and  the  plaintiff  intended  to  and 
did  perform  for  the  corporation  the  things  specified  in  the 
agreement,  there  is  no  good  reason  why  the  corporation  did 
not  become  bound  by  his  action.  Whether  this  was  the  inten- 
tion and  purpose  of  the  president  of  the  defendant  and  of  the 
plaintiff  was,  under  the  circumstances  of  the  case,  a  question 
of  fact  which  should  have  been  submitted  to  the  jury.  Rati- 
fication or  adoption,  which  in  this  case  mean  tlie  same  thing, 
is  largely  a  question  of  intention  to  be  determined  from 
facts  and  circumstances  as  one  of  fact,  and  the  court  was 
not  warranted,  under  the  circumstances,  in  disposing  of  the 
question  as  one  of  law. 

But  it  is  insisted  that  the  contract,  even  if  regarded  as  the 
corporate  obligation,  is  void  as  against  public  policy.  There 
was  proof  given  at  the  trial  tending  to  show  that  the  plaintiff, 
before  entering  into  the  contract  with  Cowan,  contemplated  an 
application  in  his  own  name  to  the  town  authorities  for  j>er- 
mission  to  form  a  corporation  to  construct  the  works,  and  that 
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the  purpose  of  the  agreement  was  to  compensate  him  for  con- 
senting to  abandon  the  enterprise  and  allow  the  defendant  to 
obtain  the  consent  and  reap  the  benefit  of  the  enterprise.  It 
is  alleged  in  the  complaint  tliat  at  the  time  of  entering  into 
the  agreement  it  was  understood  and  agreed  between  the  par- 
ties that  in  addition  to  the  consideration  mentioned  in  the 
writing  for  the  payment  of  the  one  thousand  dollars,  the  plain- 
tiff was  not  to  prosecute  or  carry  on  the  business  for  which 
the  defendant  was  subsequently  organized,  and  was  not  to 
organize  any  corj)oration  for  that  purpose,  or  to  ask  or  receive 
a  franchise  from  the  town  authorities  for  that  purpose.  It 
was  further  alleged  that  the  plaintiff  kept  and  performed  these 
conditions,  which  were  not  expressed  in  the  writing,  but  fully 
understood  l^etween  tlie  parties,  but  did  assist  Cowan  in  his 
efforts  to  accomplish  the  purpose  originally  contemplated 'by 
the  plaintiff.  These  allegations  are,  however,  put  in  issue  by 
the  answer.  The  proof  would  have  justified  a  finding  by  the 
jury  that  the  plaintiff's  promise  to  abandon  the  enterprise  and 
leave  the  field  open  to  Cowan  and  his  associates  was  an  ele- 
ment that  entered  into  the  contract,  and  an  inducement  to  its 
execution.  No  such  purpose,  however,  appears  upon  the  face 
of  the  contract.  The  consideration  there  expressed  for  the 
payment  of  the  money  was  services  whicli  the  plaintiff  could 
lawfully  perform,  and  which  it  is  claimed  he  did  perform,  for 
the  defendant.  The  court  was  not  warranted  in  holding,  as 
matter  of  law,  that  the  purpose  of  the  contract  was  forbidden 
by  public  policy,  or  that  it  was  made  for  a  purpose  other  than 
that  stated  upon  its  face.  If  that  question  was  in  the  case  at 
all  it  was  one  for  the  jury,  as  the  evidence  was  not  con- 
clusive but  open  to  different  inferences.  But  we  think 
that  this  agreement,  upon  any  view  of  the  facts,  does  not 
come  within  that  class  of  contracts  whicli  are  forbidden  or  are 
held  void  on  grounds  of  morality  or  public  policy.  There 
was  no  purpose  to  suppress  competition  or  bidding  at  any 
public  sale  or  letting  of  a  contract  for  public  purposes  or  in 
restraint  of  trade  or  to  influence  the  action  of  pubHc  officials. 
Assuming  that  both  the  plaintiff  and  Cowan  intended  to  apply 
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for  the  franchise,  and  tliat  the  latter  persuaded  the  former  to 
abandon  his  purpose  and  aid  him  in  the  manner  mentioned  in 
the  contract  for  the  consideration  promised,  there  was  nothing 
immoral  or  that  threatened  the  public  interests  or  the  public 
good  in  such  an  arrangement.  If  the  business  of  a  private 
individual  or  corporation  is  threatened  with  competition  it  is 
not  illegal  or  immoral  if  one  can  persuade  his  competitor  to 
abandon  an  enterprise  in  which  both  cannot  succeed,  and  take 
employment  with  the  one  remaining  in  the  business  at  a  stated 
compensation.  Such  an  agreement  fairly  entered  into  is  legiti- 
mate business.  If  the  parties  in  this  case  deemed  it  for  the 
interest  of  both  that  only  one  application  should  be  made  for 
a  franchise  that  could  be  granted  to  but  one  of  them,  the 
arrangement  does  not,  as  I  conceive,  violate  any  settled  rule 
or  principle  of  public  policy.  {Diamond  Match  Go.  v.  Roeber^ 
106  X.  Y.  473;  Leslie  v.  Lorillard,  110  id.  519;  Tode  v. 
Gro88^  127  id.  4S0 ;  Watertown  Thermometer  Co.  v.  Pool, 
51  Hun,  157 ;  Cameron  v.  If.  Y.  <J&  Mt.  Vernon  Water  Co., 
62  id.  269.) 

For  these  reasons  the  judgment  should  be  reversed  and  a 
new  trial  granted,  costs  to  abide  the  event. 

Gray,  J.  (dissenting).  If,  at  the  time  the  agreement  set 
forth  in  the  complaint  was  made,  there  had  been  such  a  cor- 
poration as  the  Cattaraugus  Water  Company,  then  it  would 
be  quite  conceivable  that  there  might  be  a  ratification  by  it  of 
the  act  of  a  person  standing  in  the  relation  to  it  of  an  officer 
or  agent.  Ratification  i^resupposes  the  doing  of  an  act  by  an 
agent,  which  a  principal  could  have  authorized.  It  is  defined 
as  an  agreement  to  adopt  an  act  performed  for  us  by  another 
and  is  equivalent  to  an  original  authority  to  do  the  thing  in 
question.  But, here.  Cowan  represented  no  one  but  himself. 
He  and  others  were  proposing  to  associate  themselves  in  a  cor- 
porate project.  He  was  a  mere  promoter  and  he  had  no  prin- 
cipal. When  the  plaintiff  entered  into  the  agreement  witli 
Cowan,  he  was  bound  to  inform  himself  as  to  whether  the  latter 
represented  an  actual  principal.     If  he  neiiflecte'l  to  d)  so,  his 
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agreement  was  worthless ;  except  so  far  as  it  imposed  upon 
Cowan,  individually,  a  liability  for  undertaking  to  act  with  no 
responsible  principal  behind  him.  (Dunlap's  Paley  on  Agency, 
*374.)  We  may  assume  that  there  was  sufficient  evidence  upon 
which  a  jury  might  have  found  that  there  was  ratification,  if 
there  had  been  a  contract  made  for  the  company ;  but  it  ought  to 
be  perfectly  manifest  tliat,  unless  there  had  been  in  esse  a  corpo- 
ration, de-facto  or  de-jure^  which  could  have  made  Cowan  its 
attorney  or  agent,  there  could  not  be  such  a  thing  as  a  ratifica- 
tion. The  rule  is  stated  in  Morawetz  on  Private  Corporations 
(section  647)  as  follows,  viz. :  '*' A  corporation  is  not  responsible 
for  acts  performed,  or  contracts  entered  into,  before  it  came 
into  existence,  by  promoters  or  other  i>ersons,  assuming  to  bind 
the  company  in  advance."  Again, at  section  549,  the  author 
says,  that  "  a  corporation  cannot  be  charged  with  the  acts  or 
contracts  of  its  promoters,  by  virtue  of  the  technical  doctrine 
of  ratification.  This  doctrine  applies  only  to  acts  performed 
on  behalf  of  an  existing  principal."  These  statements  are 
amply  borne  out  by  the  authorities  cited  by  the  author,  and 
are  founded  in  clear  reason.  (And  see  Cahdoyiian  etc.  £. 
Co.  V.  Helensburgh,  2  Macq.  H.  L.  Cas.  391,  409.)  There 
may,  however,  be  an  adoption  of  agreements  made  by  pro- 
moters of  companies  by  a  formal  acceptance ;  or,  if  it  is  a 
case  where  the  members  of  the  corporation  would  l)e  cliarge- 
able  with  knowledge  of  the  contract,  and  had  knowingly 
received  the  benefit  of  an  engagement  entered  into  by  pro- 
moters, adoption  might  be  implied.  The  adoption  of  such  an 
agreement  by  a  corporation  is  equivalent,  of  course,  to  the 
creation  of  a  new  agreement  and  is  governed  by  all  the  rules 
applicable  to  the  formation  of  a  contract  under  the  common 
law.  (1  Morawetz  Corps,  sec.  549.)  I  am  unable  to  believe, 
and  I  know  of  no  authority  for  holding,that  adoption,  in  such 
a  case,  of  a  written  contract  could  rest  in  imjjlication  from  the 
mere  statements  or  acts  of  the  interested  party  who  made  it, 
with  no  evidence  to  show  any  knowledge  or  acquiescence  on 
the  part  of  any  other  officer  or  member  of  the  corporation.  I 
think  the  other  view  would  be  a  most  hazardous  one  to  take, 
for  the  interests  of  shareholders  in  corporations. 
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Assuming  that  a  corporation  may  become  obligated  by  a 
contract,  made  for  it  before  its  incorporation,  through  accept- 
ance or  adoption,  it  sliould  at  least  appear,  in  order  to  justify 
a  verdict  from  the  facts,  that  those  facts  established  a  knowl- 
edge by  its  agents  of  its  existence  and  of  its  terms ;  or  that 
the  benefits,  the  acceptance  of  which  is  relied  upon  to  con- 
stitute adoption,  were  of  that  nature  as  to  presuppose  and  to 
charge  the  company  or  its  agents  with  knowledge  of  a  con- 
tract with  the  person  from  whom  derived. 

In  this  case  it  is  not  proved  that  there  was  any  formal  or 
official  action  upon  the  agreement ;  or  that  any  of  the  direct- 
ors knew  of  such,  outside  of  Cowan  himself.  There  was 
nothing  which  amounted  to  a  representation  by  the  defendant 
to  plaintifif  that  the  contract  was  subsisting  and  valid.  (  WU- 
son  V.  We8t  Hartlepool  E.  Co.,  2  De  G.,  J.  &  S.  491.)  There 
may  have  been  sufficient  evidence  in  the  case  to  warrant  the 
submission  to  a  jury  of  the  question  whether  the  defendant 
had  not,  through  its  chief  officer  and  manager,  become  liable 
to  pay  plaintiff  the  value  of  his  services; as  the  evidence  might 
exhibit  that  value  to  be.  But  this  is  not  such  an  action.  The 
plaintiff  rests  his  action  solely  upon  the  obligation,  which  the 
agreement  set  forth  imposed  upon  the  defendant,  and  if,  as  it 
is  conceded,  there  could  have  been  none  imposed  at  the  time, 
it  could  never  have  become  one,  in  the  absence  of  an  adoption 
of  the  agreement.  As  I  have  said,  this  agreement,  so  far  as 
the  record  discloses^  was  never  brought  to  the  knowledge  of 
any  of  the  directors,  or  of  the  members  of  the  corporation, 
and  it  is  not  at  all  easy  to  see  what  services  the  plaintiff 
actually  did  under  it,  before  or  after  the  company  was  formed, 
which  could  possibly  have  led  any  one  to  suppose  that  he 
was  under  a  contract  with  it,  of  the  nature  of  the  one  in  ques- 
tion, or  of  any  other  nature.  We  assume,  however,  that  there 
were  services  rendered  to  and  accepted  by  the  defendant ; 
but  we  hold  that  they  were  to  be  recovered  for  according  to 
their  value  and  that  the  contract  produced  by  the  plaintiff 
never  became  the  agreement  of  the  company,  so  as  to  obligate 
SicKELs— Vol.  XCVIIL         56 
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it,  absolutely  and  in  all  events,  to  pay  him  the  sum  stated 
therein,  upon  the  completion  of  the  water  works. 

For  these  reasons  the  judgment  should  be  affirmed,  with 
costs. 

Earl,  Peckham  and  Bartlett,  JJ.,  concur  with  O'Brien, 
J.;  Finch,  J.,  concurs  ^vith  Gray,  J.,  Andrews,  Ch.  J.,  not 
sitting. 

Judgment  reversed. 
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An  insane  person  is  liable  for  his  torts  the  same  as  a  sane  person,  except 
for  those  torts  in  which  malice  and,  therefore,  intention,  is  a  necessary 
ingredient. 

In  respect  to  this  liability  there  is  no  distinction  between  torts  of  non- 
feasance and  of  misfeasance,  and  so  an  insane  person  is  liable  for 
injuries  caused  by  his  tortious  negligence,  and  so  far  as  this  liability  is. 
concerned,  is  held  to  the  same  degree  of  care  and  diligence  as  a  person 
of  sound  mind. 

Where  one  of  several  joint  owners  of  a  vessel  by  contract  with  the  others, 
takes  the  vessel  to  sail  it  on  shares,  he  to  man  her,  to  pay  the  crew,  fur- 
nish supplies  and  have  the  absolute  control  and  management  thereof, 
he  is  in  no  sense  the  agent  of  his  co-owners,  but  is  the  owner  of  the 
vessel  pro  ha^  vice. 

Where  the  vessel  is  lost  through  the  negligence  of  such  an  owner,  he  is 
liable  to  his  co-owners  for  the  loss. 

Moody  V.  Buck  (1  Sandf.  304),  distinguished  and  disapproved. 

In  an  action  to  recover  for  the  loss  of  a  vessel,  alleged  to  have  been  caused 
by  defendant's  negligence,  these  facts  appeared:  Defendant,  who  was 
one  of  several  joint  owners  of  the  vessel,  he  owning  a  minority  interest, 
was  sailing  her  under  a  contract  with  his  co-owners  as  above  specified  ; 
she  encountered  storms,  and  defendant  for  more  than  two  days  was  con- 
stantly on  duty;  then  becoming  exhausted  he  went  to  his  cabin,  leaving 
the  vessel  in  charge  of  the  mate  and  crew.  The  mate  found  the  rudder 
broken  and  useless;  he  caused  defendant  to  come  on  deck,  but  the  latter 
refused  to  believe  the  vessel  was  in  any  trouble  and  refused  tlie  help  of 
tugs  whose  services  were  offered,  the  masters  of  wliich  told  him  the  ves- 
sel was  drifting  on  shore.  She  did  drift  on  shore  in  the  daytime  without 
any  effort  on  the  part  of  defendant  or  any  of  his  crew  to  save  her  and 
she  became  a  total  loss.  Defendant  testified  that  from  the  time  he  came 
into  his  cabin  until  he  found  himself  on  shore  he  was  unconscious  and 
knew  nothing  that  had  occured.  The  case  was  submittM  to  the  jury 
on  the  theory  that  defendant,  if  sane,  was  guilty  of  negligence,  but  if 
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insane  was  not  responsible  for  the  loss.  Held,  error;  that,  at  least, 
unless  it  appeared  that  defendant  had  become  insane  solely  on  account 
of  his  efforts  to  save  the  vessel  during  the  storm,  he  was  chargeable 
with  the  consequences  of  his  negligence. 

As  to  whether,  even  in  such  a  case,  he  would  not  be  liable  for  the  negli- 
gence of  his  servants,  the  mate  and  crew,  qi/ofre. 

Hays  V.  Phenix  Ins,  Co,  (25  J.  &  8.  I99;  aflfd.,  127  N.  Y.  656), 
distinguished. 

The  authorities  on  the  subject  of  the  liability  of  insane  persons  for  torts 
collated. 

(Argued  April  26,  1894;  decided  November  2,  1894.) 

Appeal  from  judgment  of  tlie  General  Term  of  the 
Supreme  Court  in  the  iirst  judicial  department,  entered  upon 
an  order  made  November  18, 1892,  which  affirmed  a  judgment 
in  favor  of  defendant  entered  upon  a  verdict  and  affirmed  an 
order  denying  a  motion  for  a  new  trial,  and  also  affirmed  an 
order  denying  a  motion  for  a  re-argument. 

This  action  was  brought  by  plaintiff,  as  assignee  of  the 
Phoenix  Insurance  Company,  to  recover  the  sum  of  S893.89, 
paid  to  the  firm  of  Parsons  &  Loud,  as  owners  of  one-sixteenth 
of  a  vessel,  upon  a  policy  of  insurance  issued  by  the  Phoenix 
Insurance  Company  to  said  finn. 

The  facts,  so  far  as  material,  are  stated  in  the  ojnnion. 

George  A,  Black  for  appellant.  Defendant  was  either  the 
bailee  of  the  vessel  (as  charterer)  or  their  servant  (as  master) 
or  both,  and  in  either  relation  he  was  liable  for  his  own 
negligence  or  the  negligence  of  the  crew  in  caring  for  their 
property.  {Well  v.  Pterce^  1  Curtis,  113  ;  3  Sumn.  146; 
Thorp  V.  Iliunmond,  12  Wall.  410;  Sfniurs  v.  White^  65 
Maine,  542 ;  Quinn  v.  C,  E,  C.  Co,^  46  Fed.  Rep.  506 ;  Story 
on  Agency,  §§  116,  314;  Emerigon  on  Ins.  chap.  12,  §  4 
[Meredith's  translation],  279 ;  Id.  chap.  7,  §  5,  154.)  The 
insurance  company  acquired  by  subrogation  all  the  rights  of 
Parsons  &  Loud,  and  stood  in  their  shoes.  ((7.  F,  Ins,  Co.  v, 
E.  R.  Co,,  73  N.  Y.  399 ;  2foUU,  etc,  J?.  Co,  v,  Jurey,  111 
U.  S.  594.)  The  plaintiff  proved  the  willful  destruction  of  the 
vessel  by  allowing  her  to  drive  on  shore  —  an  act  without 
excuse  or  justification,  and  for  which  no  shadow  of  excuse  ia 
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ofifered.  (Bazin  v.  S.  S,  Co.,  3  Wall.  Pr.  239 ;  liwhlieic  v. 
Ins.  Co.,  136  U.  S.  423.)  Proof  of  the  highest  order  that 
defendant  was  insane  would  not  discharge  his  liability  to 
the  plaintifif  for  the  destruction  of  the  property  of  Par- 
sons &  Loud,  and,  therefore,  such  proof  was  irrelevant. 
{Madin  v.  Devlin,  132  Mass.  87 ;  Morse  v.  Craxcford^  17  Vt. 
499 ;  Mclntyre  v.  Sholty,  121  111.  660.)  It  was  the  duty  of 
the  trial  court  to  direct  a  verdict.  {Teho  v.  Jordan,  62  Hun, 
615.)  The  court  should  have  set  aside  the  verdict  as  against 
the  evidence.  {BauUc  v.  N.  Y.  <&  H.  E.  B.  Co.,  59  X.  Y. 
356 ;  Dwight  v.  G.  Ins.  Co.,  103  id.  558  ;  Bulger  v.  Bosa, 
119  id.  464  ;  Hall  v.  Stevens,  116  id.  210.) 

William  W.  Goodrich  for  respondent.  Neither  the  mas- 
ter nor  the  ship  is  liable  for  a  wreck  growing  out  of  the 
sudden  disability  of  the  master.  {Hays  v.  P.  Ins.  Co.,  127  N. 
Y.  656 ;  Copeland  v.  M.  Ijis.  Co.,  2  Mete.  433  ;  Hamiltmi  v. 
Pardox,  L.  E.  [12  App.  Cas.]  518.)  The  defendant  is  not 
liable  because  the  mate  did  not  assume  command  of  the  ship. 
{Hays  V.  P.  Ins.  Co.,  127  N.  Y.  56.) 

Eabl,  J.  The  defendant  and  others,  among  whom  were 
Parsons  and  Loud,  were  joint  owners  of  the  brig  "  Sheldon." 
By  an  arrangement  between  the  defendant  and  the  other 
owners  he  took  the  vessel  to  sail  on  shares.  He  was  to  man 
the  vessel,  to  pay  the  crew  and  to  furnish  the  supplies,  and  he 
was  to  have  one-half  of  her  earnings,  after  certain  deduc- 
tions, for  his  share,  and  the  other  owners  were  to  have  from 
him  the  other  half,  after  certain  deductions,  for  their  share. 
He  was  to  have  the  absolute  control  and  management  of 
the  vessel,  and  became  her  owner  j>ro  hac  vice.  (TF^Jftv. 
Pierce,  1  Curt.  113;  Thorp  y.  Ham?nond,  12  Wall.  416; 
Somes  V.  White,  65  Me.  542.)  The  defendant,  under 
the  arrangement  between  him  and  the  other  owners,  in  no 
sense  became  their  agent  or  servant.  In  Wehh  v.  Pierce  it 
was  held  that  where  a  master  hires  a  vessel  on  shares  under  an 
agreement  to  victual  and  man  her,  and  employ  her  on  such 
voyages  as  he  thinks  best,  having  thereby  the  entire  possession, 
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command  and  navigation  of  her,  he  thereby  becomes  her  owner 
p?'o  hoc  vice,  and  the  relation  of  principal  and  agent  does  not 
exist  between  him  and  the  owners.  The  other  cases  are  to 
the  same  effect.  The  defendant  thus  became  the  charterer  or 
lessee  of  the  vessel  and  was  responsible  to  the  other  owners  for 
due  care  in  her  management,  and  so  the  trial  judge  held. 

The  case  of  Moodxj  v.  BxLck  (1  Sand.  304),  which  holds  that 
one  co-owner  of  a  vessel  who  takes  and  navigates  her  for  his 
own  benefit,  is  not  liable  to  his  co-owners  for  her  loss  by  his 
carelessness,  even  if  correctly  decided  upon  the  facts  there 
existing,  is  not  appUcable  to  a  case  like  this,  where  the 
co-owner  takes  the  vessel,  not  in  his  right  as  co-owner  for  the 
purpose  of  using  his  own,  but  under  an  agreement  with  the 
other  owners  whereby  he  becomes  the  charterer,  lessee  or  bailee 
of  the  vessel,  and  thus  bound  to  some  duty  of  care  and  fidelity. 
There  can,  however,  be  no  question  that  that  case  was  incor- 
rectly decided,  and  the  rule  laid  down  therein  is  not  consonant 
with  reason  or  justice.  I  cannot  find  that  it  hjis  ever  been  fol- 
lowed as  authority  in  any  subsequent  case  and  it  is  in  conflict 
with  many  authorities.  {Sheldon  v.  SkinTier,  4  Wend.  529 ; 
Chesley  v.  ThoiJipson,  3  N.  H.  9 ;  Herrin  v.  Eaton,  13  Me. 
193 ;  Martin  v.  Knowllya,  8  T.  R.  145  ;  GiUot  v.  Dossat,  4 
Martin  [La.],  203 ;  Domat's  Civ.  Law,  §  1489 ;  1  Parsons  on 
Maritime  Law,  95  ;  Ford's  Law  of  Merchant  Shippmg,  35,  45 ; 
Cooley  on  Torts,  328,  659.) 

The  Sheldon  was  loaded  with  ice  and  started  from  the  coast 
of  Maine  for  a  southern  port.  She  soon  encountered  storms,, 
and  the  defendant  for  more  than  two  days  was  constantly  on 
duty,  and  then  becoming  exhausted,  he  went  to  his  cabin, 
leaving  the  vessel  in  ^large  of  the  mate  and  crew.  He  took 
a  large  dose  of  quinine  and  laid  down.  The  mate  found  that 
the  rudder  was  broken  and  useless,  and  that  the  vessel  could 
not  be  steered.  He  caused  the  captain  to  come  on  deck.  He 
refused  to  believe  that  the  vessel  was  in  any  trouble,  and 
refused  the  help  of  two  tugs,  the  masters  of  which  saw  the 
difficulty  under  which  his  vessel  was  laboring,  and  successively 
offered  to  take  her  in  tow.      They  cautioned  him  that  his  ves- 
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sel  was  gradually  and  oertainly  drifting  upon  the  shore ;  and 
in  broad  day-light  she  did  drift  upon  the  shore  without  any 
effort  upon  the  part  of  the  defendant  or  any  of  his  crew  to 
save  her,  and  she  became  a  total  wreck.  Parsons  and  Loud 
had  insured  their  interest  in  the  Phoenix  Insurance  Company, 
and  it  paid  them  the  loss.  It  thus  became  subrogated  to  their 
claim,  if  any,  against  the  defendant  for  his  negligence  or  mis- 
conduct in  the  management  of  the  vessel,  and  it  assigned  that 
claim  to  the  plaintiff.  He,  standing  in  the  shoes  of  Parsons 
and  Loud,  brought  this  action  against  the  defendant  to  recover 
damages  for  the  loss  of  the  vessel,  alleging  that  it  was  due  to 
his  carelessness  and  misconduct. 

The  defendant  claims  that  from  the  time  he  went  to  his 
cabin,  leaving  the  vessel  in  charge  of  his  mate  and  crew,  to 
the  time  the  vessel  was  wrecked,  and  he  found  himself  in  the 
life-saving  station,  he  was  unconscious  and  knew  nothing  'of 
what  occurred  —  that  in  fact  he  was  from  some  cause  insane, 
and,  therefore,  not  responsible  for  the  loss  of  the  vessel.  The 
case  was  submitted  to  the  jury  on  the  theory  that  the  defend- 
ant, if  sane,  was  guilty  of  negligence  causing  the  destruction 
of  the  vessel,  but  if  insane  was  not  responsible  for  her  loss 
through  any  conduct  on  his  part  which  in  a  sane  person  would 
have  constituted  such  .  negligence  as  would  have  imposed 
responsibility. 

The  important  question  for  us  to  determine  then  is  whether 
the  insanity  of  the  defendant  furnishes  a  defense  to  the  plain- 
tiff's claim,  and  I  tliink  it  does  not.  The  general  rule  is  that 
an  insane  person  is  just  as  responsible  for  his  torts  as  a  sane 
person,  and  the  rule  applies  to  all  torts,  except  perhaps  those 
in  wliich  malice  and,  therefore,  intentioi^,  actual  or  imputed, 
is  a  necessary  ingredient,  like  libel,  slander  and  malicious  prose- 
cution. In  all  other  torts  intention  is  not  an  ingredient,  and 
the  actor  is  responsible,  although  he  acted  with  a  good  and 
even  laudable  purpose,  \vithout  any  malice.  The  law  looks  to 
the  person  damaged  by  another  and  seeks  to  make  him  whole, 
without  reference  to  the  purpose  or  the  condition,  mental  or 
physical,  of  the  person  causing  the  damage.     The  Uability  of  a 
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lunatic  for  his  torts,  in  the  opinions  of  judges,  has  been  placed 
upon  several  grounds.  ■  The  rule  has  been  invoked  that  wliere 
one  of  two  innocent  persons  must  bear  a  loss,  he  must  bear  it 
whose  act  caused  it.  It  is  said  that  public  policy  requires  the 
enforcement  of  the  liability  that  the  relatives  of  a  lunatic  may 
be  under  inducement  to  restrain  him,  and  that  tort  feasors 
may  not  simulate  or  pretend  insanity  to  defend  their  wrong- 
ful acts  causing  damage  to  others.  The  lunatic  must  bear  the 
loss  occasioned  by  his  torts,  as  he  bears  his  other  misfortunes, 
and  the  burden  of  such  loss  may  not  be  put  upon  others. 

In  Buswell  on  Insanity  (sec.  355)  it  is  said :  "  Since  in  a 
civil  action  for  a  tort  it  is  not  necessary  to  aver  or  prove  any 
wrongful  intent  on  the  part  of  the  defendant,  it  is  a  rule  of 
the  common  law  that  although  a  lunatic  may  not  be  punish- 
able criminally,  he  is  liable  in  a  civil  action  for  any  tort  he 
may  commit." 

In  Cooley  on  Torts  (98)  the  learned  author  says :  "  A  wrong 
ii  an  invasion  of  right  to  the  damage  of  the  party  who  suffers 
it.  It  consists  in  ^the  injury  done,  and  not  commonly  in  the 
purpose  or  mental  or  physical  capacity  of  the  person  or  agent 
doing  it.  It  may  or  may  not  have  been  done  with  bad  motive  ; 
the  question  of  motive  is  usually  a  question  of  aggravation 
only.  Therefore,  the  law  in  giving  redress  has  in  view  the 
case  of  the  party  injured,  and  the  extent  of  his  injury, 
and  makes  what  he  suffers  the  measure  of  compensation. 
*  *  *  There  is  consequently  no  anomaly  in  compelling 
one  who  is  not  chargeable  with  wrong  intent  to  make  compen- 
sation for  an  injury  committed  by  him ;  for,  as  is  said  in  an 
early  case,  '  the  reason  is  because  he  that  is  damaged  ought  to  be 
recompensed.'"  And  at  page  100  he  says:  "Undoubtedly 
there  is  some  appearance  of  hardship  —  even  of  injustice  — 
in  compelling  one  to  respond  for  that  which,  for  want  of  the 
control  of  reason,  he  was  unable  to  avoid ;  that  it  is  imposing 
upon  a  person  already  visited  with  the  inexpressible  calamity 
of  mental  obscurity  an  obligation  to  observe  the  same  care  and 
precaution  respecting  the  rights  of  others  that  the  law  demands 
of  one  in  the  full  possession  of  his  faculties.     But  the  question 
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of  liability  in  these  cases,  as  well  as  in  others,  is  a  question  of 
policy,  and  it  is  to  be  disposed  of  as  would  be  the  question 
whether  the  incompetent  person  should  be  supported  at  the 
expense  of  the  public,  or  of  his  neighbors,  or  at  the  expense  of 
his  own  estate.  If  his  mental  disorder  makes  him  depend- 
ent, and  at  the  same  time  prompts  him  to  commit  injuries,  there 
seems  to  be  no  greater  reason  for  imposing  upon  the  neighbors 
or  the  public  one  set  of  these  consequences  rather  than  the 
other;  no  more  propriety  or  justice  in  making  others  bear  the 
losses  resulting  from  his  unreasoning  fury  when  it  is  spent 
upon  them  or  their  property,  than  there  would  be  in  calling 
upon  them  to  pay  the  expense  of  his  confinement  in  an  asylum 
when  his  own  estate  is  ample  for  the  purpose." 

In  Shearman  and  Eedfield  on  Negligence  (sec.  57)  it  is  said : 
"  Infants  and  persons  of  unsound  mind  are  liable  for  injuries 
caused  by  their  tortious  negligence;  and,  so  far  as  their 
responsibility  is  concerned,  they  are  held  to  the  same  degree 
of  care  and  diligence  as  persons  of  sound  mind  and  full  age. 
This  is  necessary,  because  otherwise  there  would  be  no  redress 
for  injuries  committed  by  such  persons,  and  the  anomaly  might 
be  witnessed  of  a  child,  having  abundant  wealth,  depriving 
another  of  his  property  without  compensation." 

In  Keeves'  Domestic  Kelations  (386)  it  is  said:  "Where 
the  minor  has  committed  a  tort  with  force,  he  is  liable  at  any 
age ;  for  in  case  of  civil  injuries,  with  force,  the  intention  is 
not  regarded ;  for  in  such  case  a  lunatic  is  as  liable  to  com- 
pensate in  damages  as  a  man  in  his  right  mind." 

The  doctrine  of  these  authorities  is  illustrated  in  many 
interesting  cases.  {Bullock  v.  Babcock,  3  Wend.  391 ;  Hart- 
field  V.  Boper^  21  id.  615 ;  Krom  v.  Sckoonmaker^  3  Barb, 
647;  CrniUin  v.  Thompson^  29  id.  218;  Crosa  v.  KerU^  32 
Md.  681 ;  Neal  v.  Gillette  23  Conn.  437 ;  Huchtvng  v.  Engdy 
17  Wis.  230 ;  Brown  v.  Sowe^  0  Gray,  84 ;  Morain  v.  Devlirhy 
132  Mass.  87 ;  BeaZes  v.  See^  10  Penn.  St.  56 ;  Humphrey  v. 
Douglass^  10  Vt  71 ;  Morse  v.  Crawford^  17  id.  499 ;  Cross 
V.  Andrews^  Croke,  Elizabeth,  622 ;  Jemiiriga  v.  Bwnddlly  8 
T.  R.  336.) 
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In  Bullock  V.  Bdhcock  Judge  Marcy,  writing  in  a  case 
where  an  infant  twelve  years  old  was  held  liable  for  putting 
out  one  of  the  eyes  of  another  infant,  said :  "  The  liability  to 
answer  in  damages  for  trespass  does  not  depend  upon  the  mind 
or  capacity  of  the  actor ;  for  idiots  and  lunatics  are  respon- 
sible in  the  action  of  trespass  for  injuries  inflicted  by  them.-* 

In  Kmm  v.  SchoonmaJcer  it  was  held  that  a  lunatic  may  be 
sued  for  an  injury  done  to  another,  because  the  intent  with 
which  the  act  was  done  is  not  material.  There  the  action  was 
against  a  justice  of  the  peace  for  false  imprisonment  for  issu- 
ing a  warrant  without  any  complaint,  by  virtue  of  which  the 
plaintiff  was  arrested. 

In  Cross  v.  Kent  it  was  held  that  a  lunatic  or  insane  per- 
son, though  not  punishable  criminally,  is  liable  to  a  civil  action 
for  any  tort  he  may  commit ;  that  in  an  action  against  a  party 
for  setting  fire  to  and  burning  a  barn,  neither  evidence  of  his 
lunacy,  nor  that  the  burning  was  the  result  of  accident,  is 
admissible  in  mitigation  of  compensatory  damages. 

In  Neal  v.  Gillette  in  an  action  on  the  case  for  damages 
caused  by  the  negligence  of  the  defendants,  who  were  sever- 
ally of  the  ages  of  thirteen  and  sixteen  at  the  time  of  the 
injury,  it  was  held  that  where  the  plaintiff  claims  only  actual 
damages,  the  youth  of  the  defendants  is  not  to  be  taken  into 
consideration  in  determining  the  question  of  their  negligence. 

In  Huohtvng  v.  Engel  it  was  held  that  an  infant,  though 
under  seven  years  of  age,  was  liable  in  an  action  of  tres- 
pass for  breaking  and  entering  the  plaintiff's  premises  and 
breaking  down  and  destroying  his  shrubbery  and  flowers. 

In  Karow  v.  The  Continental  Insurance  Company  it  is 
said  in  the  opinion  :  "  While  the  burning  of  his  own  property 
by  an  assured  under  no  restraint  of  duty  and  incapable  of 
care,  and  without  any  intent  or  design,  does  not  relieve  the 
company  from  liability,  yet  the  same  act  of  burning  another's 
property  might  subject  such  person  to  damages  therefor,  not 
on  the  ground  of  negligence,  as  that  word  is  usually  under- 
stood, but,  in  the  language  of  Chief  Justice  Gibson,  '  on  the 
SiCKBLs  —Vol.  XCVIII.         57 
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principle  that  where  a  loss  must  be  borne  by  one  of  two  inno- 
cent persons,  it  should  be  borne  by  him  who  occasioned  it.' " 
•  In  Brown  v.  Howe  an  insane  person  carelessly  set  fire  to 
the  dwelling  house  of  his  guardian,  and  while  it  was  held  that 
the  guardian  could  not  be  allowed  the  amount  of  his  damages 
in  his  probate  account,  it  was  held  that  his  only  course  was  to 
sue  the  administrator  of  the  lunatic  who  had  died,  in  a  court 
of  law,  and  have  a  judgment  fixing  his  damages,  and  collect  it 
from  the  assets,  if  the  estate  was  solvent ;  if  not,  to  share 
with  the  other  creditors. 

In  Morain  v.  Dmlin  it  was  held  that  a  lunatic  was  civilly 
liable  for  an  injury  caused  by  the  defective  condition  of  a 
place,  not  in  the  exclusive  occupancy  and  control  of  a  tenant, 
upon  real  estate  of  which  he  is  the  owner,  and  of  which  hia 
guardian  has  the  care  and  management. 

In  Beales  v.  See  it  was  said  by  Gibson,  C.  J.:  "As  an 
insane  man  is  civilly  liable  for  his  torts,  he  is  liable  to  bear 
the  consequences  of  his  infirmity,  as  he  is  liable  to  bear  his 
misfortunes,  on  the  principle  that  where  a  loss  must  be  borne 
by  one  of  two  innocent  persons  it  shall  be  borne  by  liim  who 
occasioned  it."" 

In  Morse  v.  Crawford^  in  an  action  for  tort,  it  was  held 
that  the  fact  that  the  defendant  was  insane  at  the  time  of  com- 
mittmg  the  injury  was  no  defense  to  the  action,  and  that  if 
the  action  be  for  destroying  property  intrusted  to  the  defend- 
ant, it  is  no  defense  that  the  plaintiff,  at  the  time  of  delivering 
the  property  to  the  defendant,  knew  that  he  was  insane.  In 
the  opinion  of  the  court  it  is  said  :  ''  It  is  a  common  principle 
that  a  lunatic  is  liable  for  any  tort  which  he  may  commit, 
though  he  is  not  punishable  criminally.  When  one  receives 
an  injury  from  the  act  of  another,  this  is  a  trespass,  though 
done  by  mistake  or  without  design.  Consequently  no  reason 
can  be  assigned  why  a  lunatic  should  not  be  held  liable." 

In  Jennin>gs  v.  Rundall  Ix>rd  Chief  Justice  Kenyon  said : 
"  If  an  infant  commit  an  assault,  or  utter  slander,  God  forbid 
that  he  should  not  be  answerable  for  it  in  a  court  of  justice.^' 
Lawrence,  J.,  also  writing  in  that  case,  mentioned  the  dis- 
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tinction  between  negligence  and  an  act  done  by  an  infant; 
and  he  held  that  the  same  rule  would  have  to  l>e  applied  if  an 
action  were  brought  against  an  infant  for  negligently  keeping 
the  plaintiffs  cattle,  by  which  they  died,  as  would  be  applied 
if  the  declaration  charged  the  infant  with  having  given  the 
cattle  bad  food  by  which  they  died.  '^ 

There  can  be  no  distinction  as  to  the  liability  of  infants  and 
lunatics,  between  torts  of  non-feasance  and  of  misfeasance  — 
between  acts  of  pure  negligence  and  acts  of  trespass.  The 
ground  of  the  liability  is  the  damage  caused  by  the  tort.  That 
is  just  as  great  whether  caused  by  negligence  or  trespass ;  the 
injured  party  is  just  as  much  entitled  to  compensation  in  the 
one  case  as  in  the  other,  and  the  incompetent  person  must, 
upon  principles  of  right  and  justice  and  of  public  policy,  be 
just  as  much  bound  to  make  good  the  loss  in  the  one  case  as 
the  other ;  and  I  have  found  no  case  which  makes  the  dis- 
tinction. That  infants  and  lunatics  are  liable  for  damage  to 
property  caused  by  their  negligent  acts,  was  asserted  in  several 
of  the  authorities  above  cited ;  and  it  has  never  been  doubted 
that  at  common  law  an  action  of  trover  would  lie  against  one 
intrusted  with  the  personal  property  of  another  who  destroys 
it,  whether  the  destruciion  be  by  a  negligent  act  or  a  willful 
tort.  "^ 

I  sum  up  the  residt  of  my  examination  of  the  authorities  as  f  ol 
lows :  This  vessel  was  intrusted  to  the  defendant — riot  as  agent 
—  but  as  to  the  other  owners  as  charterer,  lessee  or  bailee,  and 
if  he  caused  her  destruction  by  what  in  sane  persons  would 
be  called  willful  or  negligent  conduct,  the  law  holds  him 
responsible.  The  misfortune  must  fall  upon  him  and  not 
upon  the  other  owners  of  the  vessel. 

If  the  defendant  had  become  insane  solely  in  consequence 
of  his  efforts  to  save  the  vessel  during  the  storm,  we  would 
have  had  a  different  case  to  deal  with.  He  was  not  respon- 
sible for  the  storm,  and  while  it  was  raging  his  efforts  to  save 
the  vessel  were  tireless  and  unceasing,  and  if  he  thus  became 
mentally  and  physically  incompetent  to  give  the  vessel  any 
further  care,  it  might  be  claimed  that  his  want  of  care  ought 
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not  to  be  attributed  to  him  as  a  fault.  In  reference  to  such  a 
case  we  do  not  now  express  any  opinion. 

If  it  could  be  held  that  the  obligation  of  the  defendant  to 
take  due  care  of  the  vessel  while  she  was  in  his  possession, 
under  his  contract  with  the  other  owners,  was  an  obligation 
springing  out  of  his  contract,  and  thus  a  contract  obligation, 
such  a  view  of  the  case  would  not  aid  him.  He  was  sane 
when  he  entered  into  the  contract,  and  his  subsequent  insanity 
would  furnish  no  defense  to  an  action  for  a  breach  of  the  con- 
tract. {Oakley  v.  Mortin^  11  N.  Y.  625 ;  Booth  v.  Spuyten 
Duyvil  Rolling  Mill  Co,^  60  id.  487 ;  Evans  v.  United  States 
Life  Inaurance  Co.^  64  id.  304 ;  SjpaMing  v.  Roaa^  Yl  id.  40.) 

If  it  should  be  found  upon  the  new  trial  of  this  action 
that  the  defendant's  mental  condition  was  produced  wholly  by 
his  efforts  to  save  the  vessel  during  the  storm,  and  it  should, 
therefore,  be  held  that  no  fault  could  be  attributed  to  him  on 
account  of  what  he  personally  did  or  omitted  to  do,  then  the 
question  would  still  remain  whether  the  carelessness  of  liis 
mate  and  crew,  who  were  his  servants,  could  not  be  attributed 
to  him,  and  his  liability  be  thus  based  upon  their  carelessness. 
They  did.  nothing  whatever  to  save  the  vessel.  They  did  not 
even  expostulate  with  him  or  tender  him  any  advice  or  a  word 
of  caution,  and  yet  the  mate  saw  what  the  captains  of  the 
tugs  saw  at  a  distance,  that  something  was  the  matter  with 
him.  It  is  difficult  to  perceive  how  they  could  have  failed  to 
see  that  he  was  either  incompetent  to  manage  the  vessel,  or 
that  he  was  willfully  wrecking  her.  We  leave  the  effect  of 
their  conduct  upon  the  defendant's  liability  to  be  determined, 
if  it  should  become  necessary,  upon  the  new  trial,  simply  say- 
ing that  the  question  is  worthy  of  careful  consideration, 
whether  the  defendant  can  allege  his  own  incompetency,  and 
at  the  same  time  claim  that  for  any  reason  the  mate  ought  not 
to  have  taken  control  of  the  vessel. 

The  case  of  Hays  v.  PJienix  Insurance  Co.  (25  J.  &  S. 
199 ;  aff.,  127  N.  Y.  656),  which  seems  to  have  controlled  the 
decision  below,  is  not  an  authority  for  the  defendant.  There 
he  brought  an  action  against  the  insurance  company  to  recover 
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the  amount  of  his  insurance  upon  this  yessel,  and  his  mere 
carelessness,  whether  sane  or  insane,  was  no  defense  to  such 
an  action.  It  is  an  unquestioned  rule  of  law  that  an  insurance 
company  cannot  successfully  defend  an  action  upon  its  policy 
to  recover  for  a  loss  by  showing  that  the  insured  destroyed 
the  property  while  insane,  or  that  its  destruction  was  caused 
by  the  carelessness  of  his  agents  and  servants.  The  liability 
of  the  insured  to  respond  in  damages  for  the  loss  or  destruc- 
tion of  the  property  of  another  owner  stands  upon  different 
principles.  {Liverpool  8.  Co,  v.  Phomix  Insurance  Co.j  129 
U.  S.  438 ;  Karow  v.  Continental  Insurance  Co,^  5Y  Wis.  66.) 

Since  writing  the  above,  suggestions  have  been  made  by 
some  of  my  brethren  which  should  receive  some  attention. 

The  fact  that  the  defendant  was  a  part  owner  of  the  vessel 
can  play  no  part  in  this  discussion.  He  did  not  take  the 
vessel  as  part  owner,  but  under  the  contract  with  the  other 
owners  ;  and  as  to  them,  his  duties  and  obligations  were  such 
as  spring  from  the  relation  created  by  that  contract.-  Further, 
he  was  the  minority  part  owner,  and  the  others  were  the 
majority  part  owners,  and,  as  such,  had  the  right  and  the 
power  to  control  the  vessel  against  his  will.  (  Ward  v.  Ituch- 
mam.,  36  N.  Y.  36 ;  Gould  v.  Stanton,  16  Conn.  12 ;  The  Wil- 
liam Bagaley,  5  Wall.  406  ;  McLochlin's  Merchant  Shipping, 
89.)  In  Ward  v.  Ruchnan  it  was  held  that  the  majority 
owners  of  a  vessel  have  the  right  to  displace  the  master  at 
their  pleasure,  tliough  he  be  in  possession  as  part  owner.  In 
making  their  contract  with  the  defendant,  the  other  part 
owners  were  exercising  their  right  as  the  majority  part  own- 
ers. Non  constat,  but  that  they  would,  except  for  the  con- 
tract, have  displaced  the  defendant  and  appointed  some  other 
person  master  of  the  vessel.  Therefore,  as  I  have  before  said, 
he  must  be  treated  as  the  charterer,  lessee  or  bailee  of  the  vessel. 

1  quite  agree,  and  no  one  in  this  case  has  contended  for 
more,  that  the  defendant  was  bound,  in  the  navigation  and 
use  of  the  vessel,  to  bestow  only  ordinary  care,  to  wit :  Such 
care  as  a  reasonably  careful  and  prudent  owner  would  ordi- 
narily give  to  his  own  vessel.     Such  is  the  standard  of  care  set 
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np  for  all  bailees  of  personal  property  for  hire.  But  what  is 
that  standard  ?  It  is  not  such  care  as  a  lunatic,  a  blind  man, 
a  sick  man,  or  a  man  otherwise  physically  or  mentally  imper- 
fect or  impotent  could  give.  Such  a  man  is  not  the  jural 
man  of  ordinary  prudence,  and  he  does  not  furnish  the  stand- 
ard. The  standard  man  is  no  individual  man,  but  an  abstract 
or  ideal  man  of  ordinary  mental  and  physical  capacity  and 
ordinary  prudence.  The  particular  man  whose  duty  of  care 
is  to  be  measured  does  not  furnish  the  standard.  He  may 
fall  below  it  in  capacity  and  prudence,  yet  the  law  takes  no 
account  of  that,  but  requires  that  he  should  come  up  to  the 
standard  and  his  duty  be  measured  thereby. 

So  when  we  have  defined,  as  above,  the  duty  of  care  rest- 
ing upon  the  defendant,  we  have  made  no  progress  in  the 
solution  of  the  question  here  involved,  for  it  is  conceded  that 
he  took  no  care  whatever.  It  is  sought,  however,  to  excuse 
him  because  he  was  insane  and  incapable  of  care ;  and  the 
question,  and,  in  the  end,  the  sole  question  for  us  to  determine, 
is  whether  that  excuse  is  a  good  one ;  and  I  have  heard  no 
argument  to  sustain  it.  It  is  unquestioned  that  an  insane 
person  is  civilly  liable  for  his  active  torts ;  and  is  there  then 
any  reason  for  saying  that  he  is  not  liable  for  his  negligent 
torts  ?  To  uphold  this  judgment,  we  must  engraft  ,upon  the 
general  rule  the  exception  or  qualification  that  he  is  not  liable 
for  his  negligent  torts.  If  the  defendant  had  taken  a  torch 
and  fired  the  vessel,  he  would  have  been  liable  for  her  destruc- 
tion, although  his  act  was  unconscious  and  accompanied  by 
no  free  will.  But  if  he  had  negligently  fired  the  vessel  and 
thus  destroyed  her,  being  incapable  from  his  mental  infirmity 
from  exercising  any  care,  the  claim  must  be  that  he  would 
not  be  liable.  Such  a  distinction  is  not  hinted  at  in  any 
authority,  has  no  foundation  whatever  in  principle  or  reason, 
and  cannot  stand  with  authorities  I  hav^  before  cited. 

My  conclusion,  therefore,  is  that  the  judgment  should  be 
reversed  and  a  new  trial  granted,  costs  to  abide  event. 

All  concur,  except  Peokham,  Gray  and  O'Brien,  JJ., 
dissenting. 

Judgment  reversed. 
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The  People  of  The  State  of  New  York,  Eespondent,  v. 
John  T.  McKane,  Impleaded,  etc.,  Appellant. 

The  provision  of  the  Penal  Code  (§  2«)  which  declares  that  "  a  person  who, 
directly  or  indirectly,  counsels,  commands,  induces  or  procures  another 
to  commit  a  crime  is  a  principal,"  applies  to  the  provision  of  said  Code 
(§  41c)  declaring  that  any  member  of  a  registry  board  who  willfully 
violates  any  provision  of  the  Election  Law  relative  to  the  registration  of 
electors  shall  be  punishable  by  imprisonment,  etc. 

A  person,  therefore,  who,  although  not  a  member  of  a  board  of  registry, 
induces  or  procures  its  members  to  willfully  violate  a  provision  of  the 
Election  Law  (Chap.  680,  Laws  of  1892)  in  relation  to  the  registration  of 
voters,  is  guilty  of  a  crime  and  may  be  indicted  as  a  principal  jointly 
with  the  members  of  the  board. 

Defendant  was  indicted  jointly  with  inspectors  of  election  constituting  a 
board  of  registry  for  a  willful  violation  of  the  provision  of  said  law 
(g  88),  which  directs  the  inspectors  to  make  three  copies  of  the  register 
of  voters,  and  requires  that  the  register  and  copies  ''shall  at  all  reason- 
able hours  be  acceSisible  to  the  public  for  examination  or  for  making 
copies  thereof."  Defendant  was  not  a  member  of  the  board  of  registry, 
but  was  charged  with  willfully  and  feloniously  procuring,  by  his  aid, 
counsel,  command  and  assistance,  the  inspectors  to  conceal  the  lists  and 
to  refuse  the  public  access  thereto.  Defendant  was  tried  separately; 
upon  the  trial  no  direct  evidence  was  given  that  he  committed  or  advised 
the  inspectors  to  conceal  the  registry  lists,  but  the  prosecution  attempted 
to  show  a  criminal  conspiracy  on  the  part  of  defendant  and  other  public 
oflScials  of  the  town  for  the  purpose  of  casting  a  large  fraudulent  vote, 
and  a  concealment  of  the  lists  as  a  necessary  part  of  the  scheme.  Ko 
conspiracy  was  charged  in  the  indictment.  Held,  unnecessary,  as  the 
conspiracy,  if  shown,  was  evidence  in  support  of  the  charge  made. 

When  sufficient  evidence  of  a  conspiracy  has  been  given  to  make  the  ques- 
tion on0  for  the  jury,  evidence  of  the  acts  and  declarations  of  the  alleged 
conspirators  in  furtherance  of  the  common  purpose  is  competent. 

These  facts  appeared  on  the  trial:  The  town  board  of  the  town  of 
G.,  of  which  board  defendant,  as  supervisor,  was  the  presiding  officer, 
divided  the  town  into  six  election  districts.  These  were  so  arranged- 
that  all  of  them  converged  in  the  town  hall,  in  which  building  the  regis- 
try lists  were  prepared  and  the  vote  cast  for  the  entire  town.  The  inspect- 
ors in  all  the  districts  concealed  the  registry  lists  and  willfully  neglected 
and  refused  to  give  the  public  access  to  them,  and  the  evidence  tended 
to  show  that  they  were  all  acting  in  furtherance  of  a  common  plan.  G. , 
a  candidate  for  an  office  to  be  voted  for  at  the  election,  instituted  judicial 
proceedings  to  compel  the  performance  of  their  duty  by  the  inspectors. 
Defendant  employed  counsel 'to  resist  these  proceedings,  and  made  an 
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affidavit,  to  be  used  therein,  in  which  he  stated,  among  other  things, 
that  he  had  examined  the  lists  and  that  they  contained  no  fraudulent 
names.  Defendant  was  chief  of  police,  and  as  such  and  as  chairman  of 
the  town  board,  had  charge  and  control  of  the  town  hall.  G.  sent  a 
large  body  of  men  to  the  town  hall  to  obtain  access  to  the  lists  and  make 
copies  thereof;  they  were  all  driven  from  the  hall,  some  beaten  and  some 
arrested  and  imprisoned.  Another  body  of  Q.'s  supporters,  who  went 
to  the  town  hall  on  election  day  for  the  purpose  of  watching  the  proceed- 
ings, were  treated  in  a  similar  manner.  Many  were  arrested  without 
cause.  Defendant  was  the  leader  in  all  these  proceedings.  The  registry- 
lists  contained  a  great  number  of  names  of  persons  not  legal  voters  and 
not  residents  of  the  town,  and  the  vote  at  the  election,  as  reported  and 
certified  by  the  canvassers,  was  much  larger  than  the  number  of  actnal 
voters.  Defendant  had  been  supervisor  for  eight  successive  terms,  and 
during  that  time  the  vote  of  the  town  was  nearly  unanimous  in  favor  of 
the  candidates  he  supported,  which  were  sometimes  of  one  political 
party,  sometimes  of  another.  BM,  that  the  evidence  was  sufficient  to 
sustain  the  indictment. 

A  witness  for  the  prosecution  testified  to  declarations  made  to  him  by  defend- 
ant in  a  conversation  through  the  telephone;  at  the  time  the  witness  did 
not  know  defendant,  or  recognize  his  voice.  The  witness  further  testi- 
fied that  he  heard  an  affidavit  made  by  defendant  read  in  his  presence, 
in  which  he  stated  he  had  the  conversation  by  telephone  testified  to,  giv- 
ing, however,  a  different  version  of  it.  This  affidavit  was  introduced 
in  evidence  by  defendant  who  also  testified  as  to  the  conversation.  Held, 
that  while  the  testimony  as  to  the  conversation  was  inadmissible  when 
given,  the  objection  was  cured  by  what  subsequently  appeared. 

Also  held,  that  testimony  as  to  the  arrest  of  the  persons  seeking  to  examine 
the  registry  and  to  watch  the  proceedings  at  the  election  was  competent. 

Also  held,  that  evidence  on  the  part  of  the  prosecution  as  to  the  receipt  of 
large  sums  of  money  by  defendant  as  supervisor  was  competent,  and 
that  the  receipt  of  evidence  of  the  sale  of  liquors  on  Sunday  by  the 
saloons  in  the  town  was  not  reversible  error. 

Also  held,  that  evidence  as  to  the  arrangement  of  the  election  districts  was 
properly  received,  as  was  also  evidence  as  to  the  number  of  legal  voters 
in  the  town. 

Also  held,  that  the  poll  lists  were  properly  given  in  evidence. 

Defendant,  as  a  witness  in  his  own  behalf,  testified  that  the  number  of 
voters  in  the  town  had  increased  since  the  vote  of  previous  years.  HM, 
that  the  poll  lists  of  those  years  were  properly  received  in  evidence. 

On  cross-examination  of  defendant  various  questions  were  asked  as  to  his 
official  acts  in  administering  the  affairs  of  the  town,  the  position  he 
held  in  politics  and  his  ability  to  control  the  action  of  both  political 
organizations.  The  testimony  was  received  under  objection  and  excep- 
tion.    Held,  no  error. 

Defendant  called  witnesses  to  prove  his  good  character.  On  their  cross- 
examination  various  questions  were  asked,  and  they  were  permitted  to 
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answer  under  objection  and  exception  as  to  what  they  had  heard  in 
respect  to  defendant's  political  power  and  influence.    Held,  no  error. 

A  witness  for  the  prosecution  was  permitted  to  testify  that  when  the  reg- 
istry lists  were  nearly  completed  he  went  to  the  town  hall,  where  he 
found  a  man  in  charge  who,  by  his  dress,  appeared  to  be  a  policeman ; 
that  witness  told  the  man  he  wanted  to  see  the  lists  in  order  to  make 
copies,  and  the  answer  was  that  he  could  not  do  so  without  an  order 
from  defendant.  Defendant  subsequently  admitted  that  the  man  was 
acting  under  his  orders.    Held,  that  the  evidence  was  properly  received. 

Another  witness  for  the  prosecution  was  permitted  to  testify  that  he 
served  an  order  of  the  court  in  the  proceedings  to  obtain  access  to  the 
lists  upon  the  chairman  of  one  of  the  boards  of  registry,  and  also  as  to 
what  was  said  to  him  at  the  time.     Held,  no  error. 

The  witness  further  testified  that  he  served  a  like  paper  on  another  mem- 
ber of  the  board,  and  added  that  the  person  served  said  he  was  going  to 
hand  the  paper  to  defendant  This  was  not  called  for  by  any  question 
of  the  prosecution.  Held,  that  while  the  testimony  was  inadmisfiible, 
in  the  absence  of  any  motion  to  strifee  it  out,  there  was  no  error. 

Evidence  was  also  received  to  the  effect  that  one  of  the  inspectors,  who 
was  also  a  principal  of  a  school  in  the  town,  having  six  teachers  under 
his  charge,  was  absent  three  days  during  the  time  the  efforts  to  obtain 
access  to  the  registry  lists  were  being  made.    Hsld,  no  error. 

(Argued  October  29,  1894;  decided  November  27,  1894.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
upon  an  order  made  August  27,  1894,  which  affirmed  a  judg- 
ment of  the  Court  of  Oyer  and  Terminer  of  Kings  coimty 
entered  upon  a  verdict  convicting  defendant  of  the  crime  of 
willfully  violating  a  provision  of  the  Election  Law  relative  to 
the  registration  of  electors  in  the  first  district  of  the  town  of 
Gravesend. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Matthew  IlcUey  Edwa/rd  C.  James^  Albert  G.  Tennant  and 
George  W.  Roderick  for  appellant.  The  proceedings  in  this 
case  have  been  void  from  their  very  inception  for  want  of 
jurisdiction.  The  governor  had  no  power  or  authority  to 
appoint  an  extraordinary  Court  of  Oyer  and  Terminer.  There 
is  no  such  tribunal  known  to  the  law.  His  attempt  to  create 
SiOKELs— Vol  XCVIII.        68 
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one,  and  all  proceedingB  founded  upon  it,  are  unlawful  and 
Toid.  (Code  Civ,  Pro.  §  234 ;  Appe  v.  People,  20  K  Y. 
531 ;  Code  Civ.  Pro.  §§  1,  2,  3  ;  Code  Crim.  Pro.  §§  313, 485.) 
The  facts  stated  in  the  indictment  do  not  constitnte  a  crime. 
(Penal  Code,  §§  29,  96  ;  Laws  of  1892,  chap.  693  ;  People  v. 
Mather,  4  Wend.  229;  Pecfple  v.  Blvvtn,  112  N.  Y.  82; 
Sharmon  v.  People,  5  Mich.  71 ;  People  v.  Kief,  126  N.  Y. 
663.)  The  indictment  does  not  contain  a  plain  and  concise 
statement  of  the  act  or  acts  constituting  the  alleged  crime,  as 
required  by  sections  275  and  276  of  the  Code  of  Criminal  Pro- 
cedure. {People  V.  Stark,  59  Hun,  51,  55;  136  K  Y.  638; 
People  V.  Dumar,  106  id.  502 ;  People  v.  Bums,  53  Hun, 
274.)  More  than  one  crime  is  charged  in  the  indictment. 
(Code  Crim.  Pro.  §§  278,  279 ;  Shannon  v.  People,  5  Mich. 
71 ;  People  v.  Upton,  38  Hun,  107,  110 ;  People  v.  Rose,  39 
N.  Y.  8.  R.  292;  PeopU  v.  Tower,  135  N.  Y.  457,459; 
People  V.  G^Donnell,  46  Hun,  358 ;  People  v.  Harmon,  49 
id.  558 ;  112  N.  Y.  666.)  There  was  error  in  the  admission  of 
incompetent  and  irrelevant  evidence.  Before  the  acts  and 
declarations  of  an  alleged  co-conspirator  can  be  given  in  evi- 
dence against  a  defendant,  the  fact  of  conspiracy  must  first  be 
proven  by  independent  evidence.  (3  Greenl.  on  Ev.  [13th 
ed.]  §§  32,  94;  2  TV  hart,  on  Ev.  §  1205,  1206  ;  2  Bish.  Crim. 
Pro.  [3d  ed'.]  §  1248;  Carpenter  v.  Sheldon,  5  Sandf. 
77;  Jones  v.  Ilurlburt,  39  Barb.  403;  Peck  v.  Yorks, 
47  id.  131;  Cuyler  v.  McCartney,  40  N.  Y.  221; 
Ormshy  v.  PeopU,  53  id.  472;  N.  Y.  G.  cSs  L  Co.  v. 
Oleason,  78  id.  503;  PeopU  v.  Kief,  58.  Hun,  337;  126  N. 
Y.  661 ;  PeopU  v.  Da/vis,  56  id.  95 ;  PeopU  v.  McQuade, 
110  id.  284 ;  PeopU  v.  Sharp,  107  id.  464 ;  Osburn  v.  PcHh 
Inns,  7  Lans.  44  ;  Logan  v.  U,  S.,  144  IT.  S.  263 ;  Coleman  v. 
PeopU,  55  N.  Y.  81.)  The  admission  of  telephonic  communi- 
cation was  incompetent  and  improper.  {PeopU  v.  Ward,  3  N. 
Y.  Crim.  Rep.  783 ;  Murphy  v.  Jack,  142  N.  Y.  215 ;  People 
V.  Tice,  131  id.  651 ;  Smith  v.  iMston,  51  Md.  138  ;  O.  S.  Go. 
T.  Otis,  100  N.  Y.  446,  453 ;  Code  Crim.  Pro.  §  393 ;  PeopU 
V.  Pose,  52  Hun,  38.)    Evidence  of  defendant's  official  and 
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political  action  was  incompetent.  {People  v.  ThacheVy  55  N. 
T.  625 ;  People  v.  GrapOy  Y6  id.  291 ;  Coleman  v.  People^  56 
id.  81;  People  v.  Shwrp^  lOY  id.  427,  460,  461;  Va/n 
Bohkden  v.  BerdeUy  130  id.  141.)  The  general  princi- 
ples in  regard  to  the  reception  of  immaterial  evidence  in 
criminal  cases  should  be  applied  here.  (F.  B.  B,  Go.  v. 
O'Brien^  119  U.  S.  99;  Green  v.  Dubrow,  56  K  Y.  334; 
CarroU  v.  Diemel^  95  id.  252;  Dunn  v.  State^  2  Ark.  228; 
People  V.  GreenwaUj  108  N.  Y.  296,  301 ;  Gopperma/n  y. 
People^  56  id.  593  ;  GorUn  v.  People,  66  id.  363 ;  2  Russell 
on  Crimes  [6th  ed.],  776 ;  Spiee  v.  People,  122  111.  1.) 

Edwo/rd  M,  Shepard  and  Benjamin  F,  Tracy  for  respond- 
ent. The  extraordinary  term  of  the  Oyer  and  Terminer  was 
regular.  {Appa  v.  People,  20  N.  Y.  531  ;  People  v,  Petrea^ 
92  id.  128 ;  Code  Crim.  Pro.  §  226.)  The  order  denying 
motion  to  quash  is  not  reviewable  on  this  appeal.  (Code 
Crim.  Pro.  §  517 ;  People  v.  Petrea,  30  Hun,  98 ;  People  v. 
,Sha/rpy  45  id.  460 ;  People  v.  Ilorey,  30  id.  354.)  The 
motion  to  quash  was  properly  denied.  (Laws  of  1892,  chap. 
18,  §202;  People  V.  Palen,  74  Hun,  289;  Code  Civ.  Pro. 
§313  ;  People  v.  Allen,  57  Barb.  338 ;  People  v.  Hooghkerhy 
96  N.  Y.  149 ;  Code  Civ.  Pro.  §§  278,  279 ;  PeopU  v.  Adler, 
140  N.  Y.  331 ;  People  v.  Borh,  91  id.  5 ;  Pontius  v.  People^ 
82  id.  339  ;  People  v.  KranJc,  110  id.  448 ;  State  v.  Jones,  83 
N.  C.  605 ;  U.  S,  V.  Snyder,  14  Fed.  Rep.  554 ;  U.  S.  v. 
Bayer,  4  Dill.  409  ;  State  v.  Sprague,  4  E.  I.  257 ;  PeopU 
T.  Ghapman,  62  Mich.  280  ;  People  v.  Bliven,  112  N.  Y*  79.) 
The  motion  for  an  election  between  the  first  and  second 
counts  was  properly  denied.  {Osgood  v.  People,  39  N.  Y. 
449.)  The  verdict  was  supported  by  the  evidence.  (3 
Greenl.  on  Ev.  §  93 ;  Wright  on  Conspiracy,  129,  212  ;  Whart. 
on  Crim.  Law  [9th  ed.],  1398  ;  Whart.  on  Crim.  Ev.  §  298; 
Bish.  on  Crim.  Pro.  [3d  ed.]  237.)  The  objection  to  proof 
that  the  appellant  was  a  member  of  the  health  board  was  not 
well  taken.  {People  v.  Harris,  136  N.  Y.  423.)  Questions 
put  to  the  appellant  about  his  official  conduct  as  chief  of 
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police,  with  reference  to  liquor  selling  and  othorwise,  w^are 
proper,  (Za  Beau  v.  Peoplcy  34  N",  Y.  223 ;  Brandon  r. 
People^  42  id.  266 ;  Connors  v.  People^  50  id.  240 ;  People 
V.  Clark,  102  id.  736;  Pecple  v.  Tice,  131  id.  661;  Peo]^ 
V.  McComiicky  135  id.  663  ;  State  y.  Fit^Aam,  72  Maine,  538 ; 
McDonald  v.  Comm,,  4  8.  "W.  Rep,  687 ;  Mosee  v.  StaUy  58 
Ala.  117.)  Cross-examination  of  character  witnesses  waa 
proper,  {McDonel  v.  State,  90  Ind.  320.)  Courts  take  judi- 
•cial  notice  of  the  populations  of  political  divisions  within 
their  jurisdiction.  (1  Greenl.  on  Ev.  §§  4,  5,  6 ;  Farley  v. 
McConndl,  7  Lans.  428;  52  N.  Y.  630;  In  re  Jaodbs^ 
33  Hun,  374;  98  K  Y.  98;  Mertz  v.  City  of  BrooUyr^ 
128  id.  617;  Curry  v.  City  of  Buffalo,  135  id,  866.) 
Statements  of  results  of  elections  for  1890,  1891, 1892  and 
1893  were  properly  admitted  in  evidence.  {People  v. 
Thacher,  55  N".  Y.  525.)  Shanahan's  testimony  of  interviews 
with  Morris  and  Tuttle  was  proper.  {McCa/moy  v.  People^ 
"83  N.  Y.  408.)  Objections  to  the  admission  in  evidence  of 
testimony  as  to  acts  and  declarations  of  persons  other  than  the 
:appellant  done  or  made  not  in  his  presence  were  properly 
■overruled.  (1  Greenl.  on  Ev.  §  111;  3  id.  §  94;  V.  S.  v. 
Gooding,  12  Wheat.  460,  469;  A.  F.  Co.  v.  U.  S,  2  Pet 
858;  Lincoln  v.  Clafin,  7  Wall.  132,  139;  jf/'^idd  v,  Bvr^ 
rows,  91  TJ.  S.  426 ;  Logan  v.  U.  S.,  144  id.  263 ;  Cuyler  v. 
McCartney,  40  N.  Y.  221;  People  v.  Davis,  56  id.  95; 
Dewey  v.  Moyer,  72  id.  70,  80 ;  If.  Y.  Q,  <&  L  Co.  v.  OleOr 
^on,  78  id.  514;  Potts  v.  Eart,  99  id.  168;  People  y. 
McQuade,  110  id.  306 ;  Leonard  v.  Poole,  114  id.  371,  378 ; 
Smith  V.  N.  B.  Society,  123  id.  86  ;  People  v.  Kief,  58  Hun, 
537;  126  N.  Y.  661 ;  GaUe  v.  Tode,  74  Hun,  542,  549,  550; 
Spies  V.  People,  122  III  1,  224,  228,  229 ;  Comm.  v.  Crown- 
mshidd,  10  Pick.  497 ;  Comm.  v.  McDonald,  147  Mass.  527 ; 
Comm.  V.  Smith,  151  id.  491 ;  State  v.  Glidden,  55  Conn.  46 ; 
Comm.  V.  C^Brien,  140  Penn.  St.  556 ;  Qusen  v.  Most,  L.  R. 
{7  Q.  B.  D.]  244;  PeopU  v.  Sharp,  107  N.  Y.  427.)  Acta 
done  by  the  appellant  and  other  conspirators  in  other  districts 
than  the  first  were   admissible  as  part  of  the  conspiracy. 
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{People  V.  Sharp,  107  N.  Y.  427 ;  People  v.  Dimick^  Id.  32  ; 
Phillips  V.  People,  57  Barb.  353  ;  42  N.  Y.  200 ;  Shijpply  v. 
People,  12  Wkly.  Dig.  239 ;  86  N.  Y.  375.) 

O'Bbien,  J.  The  defendant  and  the  three  inspectors  of 
election  of  the  iSrst  election  district  of  the  town  of  Gravesend 
were  indicted  jointly  for  a  violation  of  certain  provisions  of 
the  law  governing  elections  and  the  registry  of  voters,  pre- 
paratory for  the  general  election  of  November,  1893.  (Laws- 
of  1892,  ch.  680.) 

Briefly  stated,  the  charge  was  that  the  three  inspectors, 
constituting  the  registry  board,  having  met  and  organized, 
subsequently  made  and  completed  a  list  of  voters  and  certified 
the  same,  willfully  and  feloniously  neglected  and  refused  ta 
have  three  certified  copies  of  the  same  at  all  reasonable  hours 
accessible  to  the  public  for  examination,  and  for  making  copies- 
thereof,  but  on  the  contrary  caused  the  same  to  be  concealed 
from  the  public  and  kept  so  that  they  were  not  accessible  for 
examination  or  for  making  copies  thereof. 

The  charge  against  the  defendant  was  that  he  willfully,, 
maliciously  and  feloniously  procured  the  other  defendants,, 
members  of  the  board  of  registry,  to  so  conceal  the  lists  and  to- 
neglect  and  refuse  to  cause  the  lists  to  be  accessible  to  the 
public  for  examination  and  for  making  copies  of  the  same,  by 
his  aid,  counsel,  command  and  assistance.  The  defendant  was 
tried  separately  and  convicted,  and  the  judgment  affirmed  by 
the  Supreme  Court. 

In  view  of  the  able  and  exhaustive  examination  that  the 
case  received  in  the  court  below  upon  appeal  it  is  thought  to 
be  unnecessary  to  refer  at  much  length  to  the  vast  mass  of 
facts  produced  at  the  trial  bearing  more  or  less  upon  the  issue 
though  relating  to  many  subjects  and  events  that  appear  in  the 
enormous  record  that  accompanies  the  appeal. 

These  facts  will  doubtless  be  of  interest  to  some  future  his- 
torian of  the  locality,  or  of  the  public  events  with  which  they 
are  connected,  as  they  illustrate  a  most  singular  condition  of 
things  in  local  government  and  an  extraordinary  individual 
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career ;  but  it  is  believed  tbat  a  very  brief  and  general  refer- 
ence to  a  few  of  the  leading  onee  is  all  that  is  essential  to  the 
disposition  t>f  the  questions  of  law  which  (alone)  we  have  the 
power  to  review.  It  is  important,  however,  to  get  a  clear 
view  of  the  statute  law  that  underlies  the  charge  and  the 
judgment.  The  thirty-first  and  thirty-second  sections  of  the 
Election  Ijaw,  which  has  been  referred  to,  provide  for  the 
time  and  place  of  the  meeting  of  the  inspectors  of  election 
in  each  district  in  towns,  as  a  board  for  the  registry  of  votersy 
and  the  manner  of  preparing  the  lists.  The  next  section 
directs  the  inspectors  at  the  close  of  each  meeting,  as.  a  board 
of  registry,  to  append  to  their  list  a  certificate  to  the  effect 
that  such  list,  as  it  then  is,  is  a  correct  list  of  all  persons 
qualified  to  vote  in  the  district  at  the  next  election  whose 
names  the  board  is  required  by  law  to  place  thereon.  The 
remainder  of  the  section  contains  the  provision  which  it  is 
claimed  was  violated  by  the  inspectors  in  this  case  and  reads 
as  follows : 

^^  Each  such  list,  so  certified,  shall  remain  in  the  custody  of 
the  chairman  of  inspectors,  until  the  close  of  the  polls  on 
election  day.  At  each  meeting  of  the  inspectors  for  registry, 
or  during  the  next  following  secular  day,  the  inspectors  shall 
make  three  certified  copies  of  such  list  and  certificate,  one  of 
which  shall  forthwith  be  conspicuously  posted  in  the  place 
where  such  meeting  shall  have  been  held,  and  one  shall  be 
retained  by  each  of  the  other  two  inspectors,  until  the  close 
of  the  polls  of  such  next  election.  Such  list  and  registry  of 
voters,  and  the  certified  copies  thereof,  shall  at  all  reasonable 
hours  be  accessible  to  the  public  for  examination  or  for  making 
copies  thereof." 

The  penalty  for  neglecting  or  refusing  to  obey  this  statute, 
on  the  part  of  the  board  of  registry,  is  thus  defined  by  a  pro- 
vision of  the  Penal  Code : 

'^  §  41c.  Any  member  or  clerk  of  a  registry  boan^  who 
willfully  violates  any  provision  of  the  election  law  relative  to 
registration  of  electors^  or  willfully  neglects  or  refuses  to  per- 
form any  duty  imposed  on  him  by  law,  or  is  guilty  of  any 
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fraud  in  the  execution  of  the  duties  of  his  office,  shall  be  pun- 
ishable by  imprisonment  for  not  less  than  two  and  not  more 
than  ten  years."  * 

These  provisions,  however,  apply  to  the  members  and  clerks 
of  registry  boards,  and  as  the  defendant  was  neither,  the 
charge  could  not  be  sustained  without  the  aid  of  another  pro- 
vision of  the  same  Code  which  reads  as  follows :  "  §  29.  A 
person  concerned  in  the  commission  of  a  crime,  whether  he 
directly  commits  the  act  constituting  the  offense,  or  aids  or 
abets  in  its  commission,  and,  whether  present  or  absent,  and  a 
person  who  directly,  or  indirectly,  counsels,  commands, 
induces  or  procures  another  to  commit  a  crime,  is  a  principal,'* 
The  learned  counsel  for  the  defendant  contends  that  this 
section  does  not  apply  to  the  charge  contained  in  the  indict- 
ment and  was  not  intended  to  apply  to  it  since  the  defendant 
would  be  guilty  of  nothing  higher  than  a  misdemeanor  in  case 
he  had  actually  violated  other  and  apparently  more  important 
provisions  of  the  law,  or  had  actually  destroyed  the  registry 
lists  himself.  It  is  quite  true  that  the  penalties  prescribed  by 
the  statute  for  violation  of  the  several  duties  and  obligations 
imposed  upon  election  officers  and  others  have  not  been 
adjusted  with  a  very  nice  regard  to  what  would  seem  to  be  the 
relative  importance  of  each  offense.  The  counsel's  argument 
might  very  properly  have  been  addressed  to  the  legislature 
while  engaged  in  framing  the  law,  and  if  it  had  a  special  pro- 
vision would  doubtless  have  been  inserted  for  the  punishment 
of  the  special  offense  charged  in  the  indictment  in  order  to 
take  it  out  of  the  operation  of  the  general  law.  But  the 
language  of  section  twenty-nine  is  so  clear  and  comprehensive 
that  any  attempt  now  to  take  the  offense  of  which  the  defend- 
ant was  convicted  out  of  it,  by  judicial  construction,  would  be 
useless. 

The  contention  is  also  made  that  it  was  legally  impossible 
for  the  defendant  to  commit  the  offense  charged  since  he  was 
not  an  inspector  of  election  or  other  registry  officer.  He 
could  not,  of  course,  be  guilty  of  those  acts  charged  in  the 
indictment  against  the  insi>ectors,  involving  neglect  of  official 
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duty  and  other  misconduct  as  public  officers,  since  he  had  no 
duty  to  perform  with  regard  to  the  registry  lists.  But  it  was 
possible  to  idduce  and  procure  the  inspectors  to  commit  the 
offense  charged  against  them  by  command,  counsel  or  advice, 
and  that  is  the  precise  offense  of  which  he  was  convicted. 
The  argument  for  the  defendant  on  this  branch  of  the  case 
goes  to  the  full  extent  of  asserting  that  no  legal  offense  what- 
ever was  committed  by  the  defendant,  though  all  the  allega- 
tions in  the  indictment  be  taken  as  true.  He  who  by  com- 
mand, counsel  or  assistance  procures  another  to  commit  a 
crime  is,  in  morals  and  in  law,  as  culpable  as  the  actual  vis- 
ible actor  himself,  for  the  reason  that -the  criminal  act,  what- 
ever it  may  be,  is  imputable  to  the  person  who  conceived  it 
and  set  the  forces  in  motion  for  its  actual  accomplishment. 
The  fact  that  he  may,  for  some  reason,  be  incapable  of  com- 
mitting the  same  offense  himself  is  not  material  so  long  as  it 
can  be  traced  to  him  as  the  moving  cause  by  instigating 
others  to  do  what  he  could  not  do  himself.  This  was  the  rule 
of  the  common  law  and  it  has  been  applied  to  offenses  like 
this  under  special  statutes.  {People  v.  Blvoen^  112  N.  Y.  79 ; 
State  V.  Spragucy  4  R.  I.  257 ;  State  v.  Jones,  83  K  C.  605 ; 
U.  S.  V.  Snyder,  14  Fed.  Rep.  554;  U.S.  v.  Bayer,  4  Dillon, 
409 ;  1  Hale  P.  C.  629 ;  1  Hawk.  P.  C.  chap.  41,  §  10 ;  1 
Arch.  Crim.  Pr.  [Pom.  ed.]  998 ;  State  v.  Gomstock,  36  Iowa, 
265 ;  People  v.  Ghaprrum,  62  Mich.  280.) 

Numerous  questions  were  raised,  discussed  and  decided  at 
the  trial  in  regard  to  the  organization  of  the  court  and  the 
form  and  sufficiency  of  the  indictment.  There  was  a  motion 
to  quash,  a  demurrer  and  a  motion  in  arrest  of  judgment  and 
the  decision  in  each  case  was  in  favor  of  the  People.  In  so 
far  as  these  various  proceedings  raised  any  question  not  already 
considered  and  not  embraced  in  the  exceptions  which  will  be 
noticed  hereafter,  they  do  not  require  any  special  discussion. 
Nor  is  it  important  now  to  decide  whether  the  decisions  made 
in  these  motions  and  proceedings  at  the  trial  are  all  reviewable 
in  this  court,  since,  after  a  careful  examination,  we  are  satisfied 
that  they  do  not  present  any  substantial  question  and  the 
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objections  thus  raised  have  been  fully  and  quite  satisfactorily 
answered  in  the  opinions  below. 

The  remaining  questions  arise  upon  exceptions  taken  in  the 
course  of  the  trial  and  they  grow  out  of  the  mode  of  prov- 
ing the  charge  which  was  adopted  by  the  prosecution.  There 
was  no  direct  evidence  that  the  defendant  counseled  or  advised 
the  inspectors  to  conceal  the  lists  or  otherwise  violate  the  law. 
What  the  prosecution  attempted  to  show  was  a  criminal  con- 
spiracy or  general  scheme,  in  which  many  public  officials  were 
engaged,  for  the  purpose  of  casting  a  large  fraudulent  vote  at 
the  election,  and  that  the  concealment  of  the  registry  lists 
from  the  public,  prior  to  the  election,  was  or  became  a  neces- 
sary part  of  the  scheme.  No  conspiracy  was  charged  in  the 
indictment,  nor  was  it  necessary,  since  the  conspiracy,  if  shown, 
was  evidence  in  support  of  the  charge  stated  from  which  the 
jury  might  find  the  main  fact  in  issue,  namely,  that  the 
defendant  did  counsel,  advise  and  abet  the  unlawful  acts  of 
the  inspectors. 

Here  the  inquiry  necessarily  took  a  very  wide  range.  To 
enumerate  all  the  various  facts  and  circumstances  adduced  in 
support  of  this  theory,  and  which  were  claimed  to  have  some 
direct  or  remote  bearing  upon  the  issue,  would  extend  this 
discussion  beyond  all  reasonable  limits  and  would  aid  but  little 
in  giving  a  clear  understanding  of  the  case.  It  will  be  quite 
suflScient  to  state,  in  as  brief  a  manner  as  possible,  a  few  of 
the  most  prominent  facts  and  circumstances  which  the  evi- 
dence tended  to  establish,  and  which,  when  connected  together, 
it  was  claimed  pointed  directly  to  the  truth  of  the  charge 
against  the  defendant. 

The  town  of  Gravesend,  though  really  a  suburb  of  the  city 
of  Brooklyn,  had  no  other  local  government  than  that  of  a 
rural  town  in  this  state,  with  the  possible  exception  of  a  large 
police  force  which  became  necessary  from  the  nature  of  the 
business  conducted  there  and  from  the  fact  that  during  the 
sununer  season  a  very  large  number  of  people  made  it  a  resort 
for  pleasure  and  entertainment  of  various  kinds.  In  1890  the 
town  board,  of  which  the  defendant,  as  supervisor,  was  the 
SicKELs— Vol.  XCVIH.        59 
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presiding  officer,  divided  it  into  six  election  districts.  The 
division  was  so  arranged  that  all  tlie  districts  converged  in  the 
town  hall,  a  building  seventy-eight  feet  long  and  thirty-seven 
feet  wide,  situated  in  the  village  of  Gravesend.  In  this  build- 
ing the  registry  lists  were  prepared  and  the  vote  cast  for  the 
entire  town.  This  situation  was  peculiarly  favorable  for  the 
purpose  of  bringing  all  the  machinery  of  elections  under  the 
influence  and  control  of  a  single  mind,  especially  when  that 
mind  dominated  all  the  business  and  political  interests  in  the 
town. 

That  the  inspectors,  not  only  in  the  first  district,  but  in  the 
other  five  as  well,  willfully  neglected  and  refused  to  give  the 
public  access  to  the  lists  or  an  opportunity  to  copy  them,  and 
that  they  in  fact  concealed  them,  was  established  by  abundant 
evidence.  There  was  not  only  failure  and  neglect  on  their 
part  to  perform  the  plain  and  simple  duty  enjoined  by  the 
statute,  but  active  opposition  and  obstruction  to  all  attempts 
by  parties  interested  in  the  result  of  the  election  to  inspect  or 
copy  the  lists.  For  this  purpose  various  devices  and  expedi 
ents  were  resorted  to  tending  to  show  that  they  were  all  acting 
in  furtherance  of  a  common  plan  and  for  the  accomplishment 
of  a  common  purpose. 

When  all  efforts  in  that  direction  had  failed,  Mr.  Qaynor, 
who  was  a  candidate  for  justice  of  the  Supreme  Court  to  be 
voted  for  at  the  election,  applied  to  the  courts  for  the  purpose 
of  compelling  the  performance  of  this  duty  by  the  inspectors 
through  the  appropriate  judicial  process.  The  defendant 
retained  counsel  to  resist  these  proceedings,  and  they  were 
resisted  and  defeated  by  means  of  technical  objections,  and  the 
active  interest  taken  by  the  defendant  in  defeating  all  proceed- 
ings in  the  courts  to  give  the  public  access  to  the  lists,  although 
he  was  not  a  party  to  them,  was  a  circumstance  of  much  signifi- 
cance. Moreover,  in  the  course  of  the  procedings  he  made  an 
affidavit  to  be  used  in  opposition,  and  which  was  so  used,  in 
which  he  stated,  among  other  things,  that  he  had  examined 
the  lists  and  that  they  contained  no  fraudulent  names.  Con- 
ddering  the  state  of  the  regbtry,  as  it  then  existed,  this  state- 
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ment,  and  the  purpose  for  which  it  was  made,  furnished  some 
evidence  of  the  defendant's  knowledge  of  the  manner  in 
which  the  lists  were  made,  and,  generally,  of  the  common  end 
in  view.  The  defendant's  active  participation  in  hindering 
and  obstructing  any  access  on  the  part  of  the  public  to  the 
registry  lists,  and  in  preventing  any  fair  scrutiny  of  the  vote  as 
it  was  being  cast,  was  shown  by  other  acts  amounting  to  a  great 
abuse  of  power.  The  defendant,  being  the  chief  of  police  and 
chairman  of  the  town  board,  had  the  charge  and  control  of 
the  town  hall,  where  the  registry  was  made  and  the  election 
held.  The  efforts  of  Mr.  Gaynor  to  procure  copies  of  the 
registry  lists  continued  for  several  days  up  to  the  election,  but 
without  success.  A  day  or  two  before  election  he  sent  a  large 
body  of  men  to  the  hall  for  the  purpose  of  obtaining  access  to 
the  lists  and  making  copies.  They  were  aU  driven  from  the 
hall,  some  of  them  beaten,  and  most  of  them  arrested  and 
imprisoned.  On  the  day  of  the  election  another  body  of  the 
candidate's  friends  and  supporters  went  to  the  place  where  the 
election  was  being  held  for  the  purpose  of  watching  the  pro- 
oeedings  and  scrutinizing  the  vote.  These  men  fared  even 
worse  than  the  copyists.  The  time,  manner  and  circumstances 
oi  these  arrests  of  many  persons,  without  cause,  proved  the 
ability  of  the  defendant  to  wield  absolute  power,  and  indicated 
an  utter  disregard  for  personal  rights  and  contempt  for  justice 
and  law.  The  defendant  was  the  leading  spirit  and  moving 
power  in  aU  these  proceedings,  aided,  as  he  was,  by  the  police 
and  the  justice  of  the  peace  who  issued  the  process  under 
which  the  arrests  were  made,  all,  evidently,  under  his  control 
and  influence. 

Another  important  fact  was  established  by  evidence  quite 
persuasive  and  convincing.  The  registry  lists  were  beyond 
all  doubt  fraudulent.  They  contained  a  great  nmnber  of 
names  that  did  not  represent  legal  voters  in  the  town,  or  even 
actual  residents,  and  the  vote  at  the  election  as  reported  and 
certified  by  the  canvassers  was  also,  though  perhaps  not 
correspondingly,  fraudulent. 

The  enumeration  or  census  taken  under  the  authority  of  the 
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state  in  February,  1892,  showed  that  the  total  population  of 
the  town,  mcluding  women,  minors  and  aliens,  was  8,343. 
There  is  no  reason  to  believe  that  during  the  period  of  less 
than  two  years  that  elapsed  between  this  enumeration  and  the 
election  in  question,  there  was  any  substantial  increase  in  the 
nmnber  of  actual  voters.  The  registration  Hsts,  however, 
contained  6,580  names,  and  the  total  vote  reported  was  3,676. 

Aside  from  the  inferences  to  be  drawn  from  these  figures, 
it  should  be  observed  that  there  were  numerous  names  on  the 
registry  without  any  sufficient  designation  of  the  place  of 
residence,  and  tlie  poll  list,  kept  by  the  inspectors,  showed 
that  during  the  progress  of  the  voting,  at  frequent  intervals, 
blocks  of  names  were  recorded  in  suspicious  alphabetical 
order  as  voting,  and  other  strange  coincidences  appeared  that 
could  not,  or  at  least  would  not  be  likely  to,  exist  in  the  record 
of  an  honest  election. 

The  ultimate  end  aimed  at  and  attained,  of  course, 
involved  many  other  and  perhaps  more  grievous  offenses 
against  the  law  than  that  charged  in  the  indictment.  It 
required  the  co-operation,  not  only  of  the  inspectors  in  the 
several  districts,  but  also  the  police  and  many  of  the  other 
town  officers.  The  fact  that  so  many  public  officers  were  at 
the  same  time,  in  the  same  way  and  by  the  same  means,  either 
actively  promoting  or  conniving  at  a  scheme  to  produce  a 
false  result  of  the  election,  suggested  the  presence  of  some 
central  figure  and  some  controlling  mind  as  the  author ;  and 
all  the  circumstances  pointed  to  the  defendant  as  that  person. 
He  alone  had  the  power,  the  means  and  the  motive. 

The  singular  position  of  power  and  influence  which  he  held 
in  the  town  was  an  important  fact  in  the  chain  of  cu'cum- 
stances.  It  would  be  quite  tedious  to  enumerate  all  the  various 
offices  that  he  held  with  the  important  powers  attached  to 
them.  It  is  witliin  the  limits  of  the  evidence,  and  sufficient 
to  say  that  there  is  scarcely  any  power  of  local  government 
that  can  be  exercised  in  a  town,  whether  administrative  or 
political,  that  was  not  concentrated  in  his  person;  and  even 
tiie  judicial  power,  as  represented  by  the  local  magistrates,. 
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was  subject  to  his  influence.  Tliis  sufficiently  appears  by  the 
wholesale  arrests  of  the  watchers  and  other  persons  on  and 
before  the  day  of  the  election.  In  a  town  which  contained 
such  places  of  resort  as  Coney  Island  and  Sheepshead  Bay 
private  business  was  centered  largely  in  hotels,  saloons,  theaters, 
race  courses  and  other  forms  of  amusement  or  entertainment, 
and  it  was  all  so  far  dependent  upon  police  protection  and 
official  favors  as  to  add  greatly  to  this  power  and  influence. 

He  was  the  superintendent  of  the  Sabbath  school  of  the 
Methodist  church,  and  seems  to  have  exercised  a  potent  influ- 
ence upon  the  religious  life  of  the  people.  He  had  been 
elected  supervisor  of  the  town  during  eiglit  successive  terms 
imanimously.  During  nearly  all  this  time  he  controlled  the 
politics  of  the  town.  Whatever  cause  he  favored  and  who- 
ever the  candidates  that  he  supported  were,  the  vote  of  the 
town  was  recorded  in  that  way.  Whether  the  election  was 
general  or  local  and  whichever  of  the  two  great  political 
parties  that  he  supported,  the  vote  was  so  nearly  unanimous 
that  way  as  scarcely  to  conceal  the  fact  that  it  represented  in 
a  great  degree,  at  least,  the  will  of  a  single  man.  A  curious 
instance  of.  that  kind  occurred  at  the  presidential  election  of 
1888.  Prior  to  that  time  he  had  been  attached  to  the  Demo- 
cratic party,  but  in  consequence  of  some  disagreement  with 
the  party  organization  in  the  county  he  supported  the  Repub- 
Ccan  candidates  that  year  and  they  received  substantially  the 
unanimous  vote  of  the  town.  The  same  ifesult  was  in  a  great 
measure  secured  in  the  same  way  in  the  two  subsequent  state 
elections.  In  the  election  of  1893  he  was  supporting  the 
Democratic  candidates,  and  the  circumstances  indicated  that 
lie  was  interested  and  anxious  to  make  this  support  as  effective 
as  possible.  The  possession  of  tliis  enormous  power  for  so 
long  a  period  naturally  made  him  ambitious  to  retain  it  and 
intolerant  of  all  opposition. 

Another  fact  appears  which  tended  to  promote  the  success 
of  the  political  measures  and  candidates  which  he  favored. 
There  was  really  no  division  of  the  voters  upon  party  lines. 
There  was  in  the  town,  it  is  true,  what  was  called  a  Republi- 
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can  organization,  as  well  as  a  Democratic  organization,  but  the 
evidence  tended  to  show  that  the  defendant  so  controlled  both 
that  neither  was  able  or  willing  to  make  any  earnest  or  effec- 
tive opposition  to  his  wishes  at  the  polls. 

These  facts  and  circumstances,  with  others  appearing  in  the 
record,  embracing  other  acts  and  declarations  of  the  defend- 
ant and  the  acts  and  declarations  of  his  alleged  co-conspirators, 
or  some  of  them,  were  all  submitted  to  the  jury  under  a  very 
fair  charge,  and  the  verdict  must  be  taken  as  establishing  the 
truth  of  the  charge,  which  was  the  main  fact  in  issue,  that  the 
defendant  did  aid,  abet,  counsel  and  advise  the  inspectors  in 
the  misconduct  and  neglect  of  duty  stated  in  the  indictment. 

The  exceptions  taken  at  the  trial  and  now  urged  as  ground 
for  reversal  remain  to  be  considered.  The  record  contains 
many  that  are  obviously  without  merit.  It  will  be  necessary 
to  notice  only  the  most  important  ones  that  appear  upon  the 
briefs  of  counsel  and  were  discussed  at  the  argument. 

Many  of  these  exceptions  were  taken  to  proof  by  the  pros- 
ecution of  acts  done  or  declarations  made  by  others  claimed  to 
have  been  engaged  in  the  alleged  conspiracy,  but  not  in  the 
defendant's  presence.  When  a  conspiracy  is  shown,  or  evi- 
dence on  tlie  subject  given  sufficient  for  the  jury,  then  the 
acts  and  declarations  of  the  conspirators,  in  furtherance  of  its 
purpose  and  object,  are  competent,  and  in  a  case  like  this  it  is 
not  necessary,  in  order  to  make  such  proof  competent,  that  the 
conspiracy  fchould  be  charged  in  tlie  indictment.  (Roscoe's 
Crim.  Ev.  [8th  ed.]  p.  432;  1  Green.  Ev.  §  111;  4  Id.  §  94; 
People  V.  McQuade,  110  N.  Y.  306 ;  Smith  v.  iT.  B.  So^ 
123  id.  85  ;  Logan  v.  U.  S.,  144  U.  S.  263 ;  Com.  v. 
O'Brien,  140  Pa.  St.  555;  Queen  v.  Most,  L.  R.  [7  Q.  B. 
D.]  244 ;  People  v.  Kief,  126  N.  Y.  661 :  People  v.  Bliven, 
112  id.  79 ;  Sjnes  v.  PeopU,  122  111.  1,  224,  228-9.) 

The  circumstances  of  the  arrest  of  the  persons  at  the  town 
hall  who  were  in  search  of  the  lists  or  watching  the  election 
were  admissible  since,  upon  the  evidence,  they  could  be 
attributed  to  the  defendant,  at  least  so  far  as  they  transpired  in 
his  presence,  or  so  far  as  the  acts  were  done  by  his  procure- 
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ment.  That  part  of  the  proof  which  related  to  the  acts  of 
others,  co-operating  with  the  defendant  and  in  furtherance  of 
the  common  purpose,  was  also  competent  upon  the  principle 
already  stated. 

Proof  was  given  by  the  prosecution  in  regard  to  the  several 
public  positions  held  by  the  defendant,  the  receipt  of  large 
sums  of  money  as  supervisor  and  also  the  sale  of  liquors  by 
saloons  on  Sunday.  The  power  that  the  defendant  wielded 
through  public  offices  or  through  the  receipt  and  disbursement 
of  large  sums  of  money  became,  under  the  circumstances,  a 
proper  inquiry.  It  was  not  competent  to  show  that  he  mis- 
appropriated the  money,  and  no  attempt  of  that  kind  was 
made,  but  it  was  admissible  only  to  show  that  the  defendant 
possessed  power  and  patronage  that  might  probably  influence 
others ;  and  proof  of  the  relations  existing  between  the  keepers 
of  saloons,  representing  a  large  number  of  people  and  exten- 
sive business  interests,  and  the  chief  of  p7>tree,  though,  per- 
haps, somewhat  remote,  is  not,  under  the  Circumstances, 
reversible  error. 

So,  also,  it  was  competent  to  show  the  situation  of  the  sev- 
eral election  districts  and  their  relation  to  tho  town  hall, 
where  the  registry  was  made  and  the  votes  cast.  The 
incidental  fact  that  the  defendant  participated  in  the  division 
as  a  public  officer  could  not  be  imputed  to  him  as  an  offense 
and  the  trial  court  confined  its  scope  to  a  mere  description  of 
the  arrangement  made  by  law  for  registering  and  casting  the 
vote.     In  this  view  the  proof  was  admissible. 

The  objections  to  the  poll  lists  given  in  evidence  by  the 
prosecution  were  not  well  taken.  The  alleged  conspiracy  was 
without  point  or  motive  unless  the  registry  and  the  vote 
certified  were  fraudulent,  and  hence  the  poll  lists  kept  by  the 
inspectors  and  which  showed  how  the  vote  was  made  up  had 
a  direct  bearing  on  this  question.  It  was  for  the  jury  to  say 
whether,  under  the  circumstances,  a  large  fraudulent  vote 
could  have  been  registered  and  reported  without  the  knowl- 
edge or  connivance  of  the  inspectors  and  the  defendant.  The 
inquiry  as  to  the  number  of  legal  voters  actually  residing  in 
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the  town  was  also  involved  in  the  issue.  The  defendant  him- 
self testified  on  that  subject  and  claimed  they  had  increased 
since  the  vote  of  previous  years,  and,  therefore,  the  poll  lists 
of  these  years  had  some  bearing  on  the  question  and  the  ruling 
admitting  them  was  not  error.  This  class  of  evidence  could 
not  have  been  admitted  to  sliow  that  the  defendant  may  have 
been  guilty  of  some  other  offense  or  wrongdoing  not  charged 
in  the  indictment.  But  if  it  had  a  bearing  on  the  issue 
involved  in  the  trial  it  could  not  have  been  excluded  merely 
because  it  tended  to  justify  such  an  inference. 

The  defendant  was  a  witness  in  his  own  behalf  at  the  trial. 
On  cross-examination  various  questions  were  propounded  to 
him  wliich  were  objected  to  by  his  counsel  and  admitted  under 
exception.  The  scope  of  the  cross-examination  was  largely 
within  the  discretion  of  the  court.  The  questions  related  to 
various  official  acts  in  the  administration  of  the  affairs  of  the 
town  and  connected  with  the  numerous  offices  which  he  held, 
but  they  all  had  some  bearing  upon  the  power,  influence  and 
patronage  that  he  wielded  and  the  means  at  his  command  to 
influence  others,  whether  individuals  or  public  officials.  Some 
of  the  questions  called  for  a  description  of  the  position  which 
he  held  in  politics  and  his  abihty  to  influence  and  control  the 
action  of  both  political  organizations.  It  was  proper  to  give 
the  jury  as  clear  an  idea  as  was  possible  of  the  defendant's 
political  power  and  of  his  ability  to  influence  whatever  result 
he  desired  at  elections,  and  for  that  purpose  the  questions 
were  admissible  within  the  limits  of  a  reasonable  discretion. 

The  defendant  gave  proof  of  his  good  character  by  some  of 
the  most  prominent  business  men  in  the  county.  He  was 
evidently  what  might  be  termed  a  popular  man,  who  had 
many  friends.  He  had  the  power  to  retain  them  and  to 
increase  their  number.  Those  witnesses  testified  that  his 
reputation  was  good.  On  cross-examination  various  questions 
were  asked  and  answered  under  objection  and  exception  with 
respect  to  his  political  power  and  influence,  or  rather  what  the 
witnesses  had  heard  on  that  subject  from  the  speech  of  people. 
It  may  have  been  improper  to  prove  the  defendant's  position 
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in  that  way  as  an  affirmative  fact.  But  there  was  really  no 
question  about  the  defendant's  great  power,  and  it  does  not 
appear  that  the  evidence  was  received  for  tliat  purpose.  The 
defendant  having  made  reputation  a  subject  of  inquiry,  the 
People  had  the  right  to  put  before  the  jury  just  what  that 
reputation  was,  though  it  included  the  ability  to  influence  and 
control  elections. 

The  People  called  a  witness  who  testified  that  when  the 
registry  lists  were  nearly  completed  he  went  to  the  town  hall, 
the  place  where  they  were  by  law  required  to  be  kept,  and 
there  found  a  man  in  charge,  who  by  his  dress  he  assumed  to 
be  a  policeman,  and  told  him  that  lie  wanted  to  see  the  lists  in 
order  to  make  copies,  stating  fully  his  purpose  and  who  had 
sent  liim.  The  person  in  charge  told  him  that  he  could  not 
see  the  lists  without  an  order  from  defendant.  It  must  be 
remembered  that  the  defendant  as  head  of  the  police  had 
charge  of  the  hall,  and  it  was  competent  for  the  prosecution 
to  prove  the  eli'orts  made  to  see  and  copy  the  lists  and  the 
failure  of  these  efforts.  What  the  person  in  charge  said  was 
a  part  of  this  proof  and  at  least  tended  to  show  that  the 
application  was  not  successful.  But  even  if  his  statements 
were  objectionable  they  were  subsequently  made  competent 
by  proof  of  the  defendant's  admissions  that  he  was  acting 
under  his  orders.  The  prosecution  called  another  witness  and 
proved  by  him  that  he  served  an  order  of  the  court,  in  the 
proceedings  to  obtain  access  to  the  several  lists,  upon  the 
chairman  of  the  board  in  the  first  district,  and  he  was  per- 
mitted to  state  also  what  he  said  to  him  at  the  time  of  making 
the  service.  This  was  proper.  What  was  said  to  the  chairman 
at  that  time  in  regard  to  the  purpose  of  the  service  was  notice 
to  him  that  the  lists  were  required  and  part  of  the  res  gestm. 
But  the  witness  went  further  and  testified  that  he  also  said  to 
him  that  he  had  just  served  a  like  paper  on  another  member  of 
the  board  and  that  that  member  said  he  was  going  to  hand  the 
papers  to  the  defendant.  This  was  inadmissible,  but  it  was  a 
voluntary  statement  of  the  witness,  not  called  for  by  the  real 
spirit  or  purpose  of  the  question,  and  under  a  rule  which  the 
SioKELs— Vol.  XCVIII.        60 
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court  had  adopted  in  the  course  of  the  trial  in  presence  of  all 
the  counsel,  it  would  have  been  stricken  out  had  a  motion  for 
that  purpose  been  made.  In  the  absence  of  such  a  motion 
the  defendant  cannot  complain  that  the  statement  was 
injurious. 

A  witness  for  the  People  testified  to  very  important  declara- 
tions made  by  the  defendant  to  him  in  a  conversation  through 
the  telephone.  A  proper  objection  was  made  and  exception 
taken.  It  appeared  that  the  witness  did  not  then  know 
defendant  or  recognize  his  voice.  In  the  absence  of  some 
other  proof  this  exception  would  have  been  good.  {Murphy 
V.  Jackj  142  N".  Y.  215.)  But  the  witness  further  testified 
that  he  heard  an  affidavit  made  bv  defendant,  and  read  in  his 
presence,  in  which  he  stated  that  he  had  the  conversation  by 
telephone  with  the  witness  and  that  there  was  but  one.  This 
statement  was  made  without  any  objection  that  the  affidavit 
itself  was  the  best  evidence  of  what  it  contained,  and  was  in 
fact  drawn  out  by  defendant's  counsel.  Subsequently  the 
affidavit  was  put  in  evidence  by  the  defendant,  and  when  on 
the.  stand  he  gave  liis  version  of  the  same  conversation  which 
diflEered  from  that  of  the  witness,  the  other  party  to  it.  The 
objection  was  in  this  way  cured  and  the  conversation  waa 
properly  in  the  case. 

It  appeared  that  Michael  Kyan  was  an  inspector  for  the 
second  district  and  principal  of  the  school  at  Coney  Island, 
having  under  his  charge  six  other  teachers.  One  of  these 
teachers  was  called  who  testified  for  the  People  to  the  effect 
that  Ryan  was  absent  for  three  days  prior  to  the  election  during^ 
the  struggle  to  obtain  access  to  the  registry  lists,  and  she  also 
gave  some  testimony  tending  to  show  the  number  of  scholars 
in  the  school.  The  evidence  was  received  under  defendant's 
exception.  Of  course  this  testimony  had  no  bearing  whatever 
upon  the  question  of  the  true  number  of  legal  voters  in  the 
town,  and  there  is  nothing  to  show  that  it  was  offered  or 
received  for  such  purpose.  Kyan,  being  a  member  of  the 
registry  board,  was  one  of  the  alleged  conspirators.  The  fact 
that  he  was  absent  at  that  particular  time,  when   he  had 
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important  duties  to  perform  at  the  school,  was  a  circumstance 
though  perhaps  somewhat  remote,  proof  of  which  cannot  be 
said  to  be  error  prejudicial  to  the  defendant. 

There  are  many  other  exceptions  in  the  record,  but  they  are 
all  covered  by  the  views  expressed  in  regard  to  those  already 
specifically  noticed  and  do  not  require  further  consideration. 

While  we  have  discussed  the  questions  thus  raised  at  some 
length  it  is  proper  to  say  that  many  of  them  fall  within  the 
statute  which  directs  this  court  to  give  judgment  without 
regard  to  technical  errors  or  defects  or  to  exceptions  which  do 
not  affect  the  substantial  rights  of  the  parties.  (Code  Crim, 
Pro.  §§  542,  684.) 

We  have  examined  the  case  in  view  of  the  fact  suggested 
by  the  learned  counsel  for  the  defendant  that  the  trial  took 
place  in  the  midst  of  great  public  excitement.  This  was  per- 
haps to  be  expected  from  the  character  of  the  events  which 
took  place  at  and  just  preceding  the  election  and  the  disclosures 
which  followed.  The  situation,  doubtless,  demanded  the  appli- 
cation at  the  trial  of  all  the  safeguards  which  the  law  inter- 
posed for  the  protection  of  the  defendant's  rights,  and  it  is 
evident  from  a  careful  examination  of  the  case  that  they  were  all 
guarded  with  vigilance  and  sedulous  care.  The  case  was  pecu- 
liar and  the  mode  adopted  for  proving  the  charge  somewhat 
unusual.  While  in  theory  and  in  law  there  can  be  no  objec- 
tion to  proving  a  crime  by  proof  of  a  conspiracy  to  commit 
it,  yet,  in  practice,  that  method  of  establishing  the  issue  is 
liable  to  give  the  prosecution  an  undue  advantage.  Neither 
the  scope,  limits  or  purpose  of  the  alleged  conspiracy,  nor  the 
actors  in  it,  are  accurately  defined  by  any  pleading  in  the  case, 
and  the  accused  has  to  meet  at  the  trial  a  multitude  of  incul- 
patory facts  claimed  to  be  relevant  t  o  the  main  fact  in  issue. 
There  is  always  danger  in  such  cases  that  the  specific  charge 
will  be  lost  sight  of  and  disappear  in  the  mass  of  collateral 
facts  growing  out  of  other  subjects,  and  that  the  defendant 
may  be  convicted  because  of  other  wrongdoing  with  which  he 
was  not  charged. 

But  we  think  that  in  this  case  the  learned  trial  judge  kept 
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the  real  issue  constantly  and  clearly  before  the  jury  in  the  rul- 
ings and  in  the  charge.  He  gave  them  very  clear  and  careful 
instructions  with  respect  to  the  nature  and  character  of  the 
circumstantial  evidence  which  the  law  required  in  order  to 
prove  the  main  fact.  They  were  instructed  to  acquit  the 
defendant  unless  satisfied  beyond  a  reasonable  doubt  that  he 
counseled,  advised,  aided,  abetted  or  procured  the  inspectors 
of  the  first  district  to  do  or  omit  to  do  the  things  charged 
against  them  in  the  indictment,  even  though  satisfied  that  he 
did  advise  and  procure  the  inspectors  of  any  or  all  the  other 
districts  to  neglect  the  duty  imposed  upon  them  by  the  stat- 
ute. And  further,  that  unless  the  identical  charge  against  the 
defendant  contained  in  the  indictment  was  established, 
beyond  a  reasonable  doubt,  he  should  be  acquitted,  though  the 
evidence  in  the  case  might  show,  or  tend  to  show,  some  other 
violation  by  him  of  the  law,  and  that  the  facts  and  circum- 
Btances  adduced  were  to  be  considered  only  so  far  as  they  had 
a  bearing  upon  or  were  relevant  to  prove  the  main  fact 
charged.  The  jury  could  not  have  been  misled  as  to  the  real 
issue  or  as  to  the  nature  and  quality  of  the  circumstantial  evi- 
dence required  to  sustain  it  on  the  part  of  the  People. 

The  appeal  presents  no  substantial  question  that  would  jus- 
tify this  court  in  interfering  with  the  verdict,  and  the  judg- 
ment must,  therefore,  be  affirmed. 

All  concur. 

Judgment  affirmed. 
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John  B.  M.  Stephens,  as  Receiver,  etc..  Appellant,  v.  Mabt 
J.  Pereine  et  al..  Respondents. 

A  failure  to  file  a  chattel  mortgage,  where  there  is  no  change  of  possession 
of  the  mortgaged  property,  renders  it  void  as  to  then  eidsting  creditors 
of  the  mortgagor,  and  the  mortgagee  cannot  thereafter  acquire  title  to 
property  by  taking  possession  and  selling  the  same  under  the  mortgage 
and  bidding  it  off  on  the  sale,  and  this,  although  the  mortgage  was  given 
in  good  faith  to  secure  an  actual  indebtedness. 

A  receiver  appointed  in  proceedings  supplementary  to  execution  may  main- 
tain  an  action  against  the  mortgagee  who  has  thus  taken  possession  of 
and  sold  the  mortgaged  property,  to  recover  the  same  or  its  value. 
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It  ieems,  a  bonafde  transfer  of  the  property  by  the  mortgagor  to  the  mort- 
gagee, in  payment  of  the  mortgage  debt,  before  a  creditor  has  obtained 
judgment  and  execution  or  any  lien  upon  the  property,  will  give  a  good 
title  to  the  mortgagee  and  so  defeat  the  creditor's  right  to  assail  the 
mortgage. 

KarttY.  Oane  (186  N.  Y.  816);  MandeeiUey,  Avery  (124  id.  876);  Trmnai'M 
V.  MiyHimer  (128  id.  1);  Wheder  v.  Law9<m  (103  id.  40);  Kitchen  r. 
Lowery  (127  id.  53),  distinguished. 

Stephem  v.  Perrijte  (69  Hun,  578),  reversed. 

(Argued  November  1,  18d4  ;  decided  November  27,  1894.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  June  23,  1893,  which  reversed  a  judgment  in  favor  of 
plaintiff  entered  upon  the  report  of  a  referee  and  granted  a 
new  trial. 

This  action  was  brought  to  set  aside  a  chattel  mortgage,  and 
to  recover  the  property  covered  by  it  or  its  value. 

In  February,  1892,  the  defendants  Frank  Aldrich  and 
Charles  W.  Perrine  composed  the  firm  of  Frank  Aldrich  and 
Co.,  and  on  the  25th  of  that  month  they  gave  a  chattel  mort- 
gage on  personal  property  owned  by  them,  and  then  in  their 
possession,  to  the  defendant  Mary  J.  Perrine,  for  the  purpose 
of  securing  to  her  the  payment  of  something  over  $2,000  then 
loaned  by  her  to  the  firm.  The  mortgage  was  not  filed  until 
March  30th,  1892,  on  which  day  it  was  filed  in  the  Monroe 
county  clerk's  office.  The  omission  to  file  was  intentional. 
The  mortgaged  property  remained  in  the  possession  of  the 
mortgagors  until  the  30th  of  March,  1892,  when  the  mortga- 
gee took  possession  of  it  under  her  mortgage,  and,  after  adver- 
tisement, the  property  was  sold,  and  the  mortgagee  became 
the  purchaser  as  the  highest  bidder  at  the  auction  sale.  The 
mortgage  was  made  without  any  fraudulent  intent  on  the  part 
of  the  mortgagors,  and  it  was  received  by  the  mortgagee  to 
secure  a  valid  indebtedness,  and  without  any  intent  to  defraud 
on  her  part. 

Prior  to  and  at  the  time  of  the  execution  of  this  mortgage 
the  mortgagors  were  indebted  to  many  other  people,  and 
among  them  to  Kedfield  and  Sons,  and  also  to  Hill  Bros.  &  Co. 
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Subsequent  to  the  date  of  the  tiling  of  the  chattel  mortgage, 
and  the  taking  possession  of  the  property  by  the  mortgagee, 
the  creditors  above  mentioned  commenced  separate  actions 
against  the  mortgagors  and  recovered  judgments  therein  sub- 
sequent to  the  sale  of  the  mortgaged  property  by  the  mort- 
gagee under  her  mortgage.  Executions  were  issued  upon 
these  judgments  and  returned  wholly  unsatisfied,  and  the 
plaintiff  was  subsequently  appointed  receiver  in  proceedings 
supplementary  to  execution  based  upon  such  judgments. 
Before  the  commencement  of  this  action  the  plaintiff  demanded 
of  the  defendants  the  delivery  to  him  of  the  property  covered 
by  the  chattel  mortgage  or  payment  of  the  value  thereof, 
which  was  refused.  This  action  was  thereupon  commenced 
to  set  aside  the  mortgage  and  to  recover  the  property  or  its 
value.  Some  claim  was  made  on  the  part  of  the  plaintiff  that 
the  mortgage  was  executed  for  the  purpose  of  defrauding 
creditors,  but  the  referee  found  against  the  plaintiff  on  that 
issue.  He  gave  judgment  for  the  plaintiff  on  the  ground  that 
the  failure  to  file  the  mortgage  or  to  deliver  the  possession  of 
the  property  to  the  mortgagee  at  the  time  of  the  execution  of 
the  mortgage  rendered  it  void  as  against  the  creditors  repre- 
sented by  the  plaintiff,  and  the  referee  further  held  that  the 
plaintiff  as  a  receiver  in  proceedings  supplementary  to  execu- 
tion could  maintain  tliis  action.  The  General  Term  reversed 
this  judgment  and  the  plaintiff  has  appealed  to  this  court. 

Albert  H,  Harris  for  appellant.  The  chattel  mortgage 
was  void  as  against  creditors  for  want  of  tiling.  (Laws  of 
1883,  chap.  279,  §  1 ;  Karat  v.  Gane,  136  K  Y.  316 ;  Tree- 
land  V.  Pratt,  42  N.  Y.  S.  R  583.)  The  plaintiff  had  the 
right  to  reach  the  avails  of  the  property  after  Miss  Perrine 
had  sold  it  under  her  mortgage.  {Karst  v.  Gam^^  136  N.  Y. 
316  ;  Stimsan  v.  Wrigley,  86  id.  332 ;  Dutcher  v.  Southwoodj 
15  Hun,  31 ;  ParahaU  v.  Eggert,  54  K  Y.  18 ;  Q.  dk  N.  B. 
£,  Co.  V.  Hart,  48  Hun,  393.)  The  plaintiff,  as  receiver  in 
supplementary  proceedings,  can  maintain  this  action.  (J/Jwi-  * 
deviUe  v.  Avery,  124  N.  Y.  385 ;  Porter  v.  WiUiams^  9  id. 
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142 ;  Underwood  v.  Sutcliffe^  77  id.  58 ;  Becker  v.  Torrance^ 
31  id.  631 ;  Bostwich  v.  Menck,  40  id.  383 ;  Wright  v.  iTo*- 
i/randy  94  id.  31 ;  Perkins  v.  Stimmel^  114  id.  359 ;  Grillett  v. 
Moody ^  3  id.  479 ;  JRodmcm  v.  Henry ^  17  id.  484 ;  Kennedy 
V.  Thorpe^  51  id.  174 ;  Osgood  v.  Laytin^  48  Barb.  463 ;  5 
Abb.  Pr.  [N.  S.]  9  ;  Manley  v.  Eassiga,  13  Ilmi,  288 ;  T^^Z^r 
V.  RcmdaU,  40  Barb.  242 ;  jp^i^Zcf  v.  Sands,  8  Bosw.  685 ; 
Parker  v.  Brovming,  8  Paige,  388 ;  Donnelly  v.  7Fi?«^,  17 
Hun,  564 ;  Rudd  v.  Robinson^  54  id.  347 ;  DunJiam  v. 
Byrnes^  36  Minn.  106;  Hamlin  v.  Wright,  23  Wis.  492; 
Becker  v.  Dayton,  28  id.  367 ;  (?Z7i<3y  v.  Tanner,  10  Fed. 
Rep.  101, 113 ;  J/i^^i^r  v.  Makemie,  29  N.  J.  Eq.  292  ;  TTAi^ 
^fe«^  V.  Delaney,  73  N.  Y.  571 ;  Atty.-Gen,  v.  i^.  Cb.,  77 
id.  272 ;  Palen  v.  Bmhnell,  18  Abb.  Pr.  301 ;  High  on 
Receivers,  454.) 

WiUiam  B.  Hale  for  respondent.  The  plaintiff,  being  a 
receiver  of  the  mortgagors  in  supplementary  proceedings,  can- 
not maintain  an  action  to  set  aside  a  mortgage  made  bj  them 
on  the  ground  that  the  mortgage  was  not  filed.  {Steward  v. 
Cole,  43  Hun,  164;  JV.  G,  N.  Bank  v.  Lord,  33  id.  557; 
Laws  of  1883,  chap.  279,  §  1 ;  Becker  v.  Tm^ance,  31  N.  Y. 
631 ;  Bostwick  v.  Menck,  40  id.  383 ;  Wright  v.  Nostrand, 
94  id.  31 ;  Underwood  v.  Sutcliffe,  77  id.  58.)  No  cause  of 
action  exists  against  the  defendants.  {Thompson  v.  Va/n, 
Vechtm,  27  N.  Y.  568 ;  Button  v.  R.,  S.  <&  Co.,  126  id.  187; 
Hale  V.  Sweet,  40  id.  97 ;  Trem^iine  v.  Mortimer,  128  id.  1 ; 
Kitchen  V.  Lowety,  127  id.  53.) 

Pbckham,  J.  The  single  question  argued  here  has  been 
which  of  these  parties  upon  the  foregoing  facts  is  entitled  to 
judgment.  At  the  threshold  of  an  examination  of  the  subject 
it  may  be  stated  that  this  mortgage  was  void  as  against  those 
creditors  who  were  such  at  the  time  it  was  executed,  although 
at  that  time  they  had  obtained  no  judgments  in  their  favor 
and  then  stood  in  the  condition  of  simple  contract  creditors. 

The  failure  to  file  the  mortgage,  there  being  no  change  of 
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possession  of  the  property  mortgaged,  rendered  it  void  as 
against  creditors  then  existing.  (Laws  of  1833,  sec.  1,  chap. 
279 ;  Karst  v.  Gone,  136  K  T.  316.) 

The  Supreme  Court  has  reversed  the  judgment  for  plaintiff 
upon  the  ground  that  although  such  mortgage  was  void  even 
as  to  existing  creditors,  yet  as  the  mortgagee  filed  her  mort- 
gage, and  under  it  took  possession  of  the  property  mortgaged 
and  sold  the  same  by  virtue  of  it  before  the  creditors  repre- 
sented by  the  plaintiff  had  obtained  any  lien  on  the  property 
by  judgment  and  execution  or  by  some  other  legal  process,  the 
mortgagee  had  the  right  to  hold  such  property  or  its  proceeds 
against  these  creditors.  The  court  stated  that  the  creditors, 
in  order  to  take  advantage  of  this  void  mortgage  by  reason  of 
a  failure  to  file  it,  must  not  only  acquire  a  lien  upon  the  prop- 
erty by  virtue  of  a  levy  or  other  legal  process,  but  such  lien 
must  be  had  before  the  mortgagee  has  reduced  the  property 
to  possession  and  sold  it  to  satisfy  his  claim. 

In  this  holding  we  are  of  the  opinion  the  court  below  erred. 
The  mortgage,  as  to  the  creditors  of  the  mortgagor,  was 
always  void.  It  continued  to  be  void  notwithstanding  the 
fact  that  the  mortgagee  assumed  to  take  possession  under  and 
to  sell  the  property  by  virtue  of  such  void  instrument.  As 
between  these  mortgagors  and  creditors,  it  was  the  same  as  if 
the  mortgage  did  not  exist,  and  the  mortgagee  could  not,  as 
against  these  creditors,  obtain  any  rights  under  it.  How 
could  a  mortgagee  in  a  void  mortgage  as  against  creditors 
obtain  any  title  to  property  by  virtue  of  such  mortgage  ?  As 
against  them  the  mortgagee  could  not  rightfully  take  the 
property  by  virtue  of  this  void  instrument,  and  if  she  did  take 
it  in  spite  of  the  fact  that  the  mortgage  was  void  and  no  pro- 
tection to  her,  how  could  she  secure  any  further  or  greater 
right  by  the  sale  of  the  property  and  the  receipt  of  its  value  ? 
This  action  is  against  the  mortgagee,  and  I  cannot  see  the 
force  of  the  reasoning  which,  while  admitting  that  the  mort- 
gage is  void  as  to  creditors,  nevertheless  asserts  that  a  title  to 
the  property  covered  by  it  may  be  obtained  by  the  mortgagee 
by  proceedings  taken  under  it  and  which  assert  the  validity 
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of  such  instrument,  provided  they  are  taken  before  the  cred- 
itors are  armed  with  a  judgment  and  execution  so  as  to  enforce 
their  rights  which  rest  upon  the  invalidity  of  the  mortgage. 
If  void,  what  right  has  the  mortgagee,  as  against  creditors,  to 
take  possession  in  her  character  of  mortgagee  and  to  sell  or 
dispose  of  property  described  in  it  ?  Clearly  she  has  none, 
and  she  does  not  acquire  any  by  the  celerity  of  her  move- 
ments in  seizing  and  selling  property  under  it.      ' 

Although  in  order  to  themselves  take  the  property  it  was 
necessary  for  the  creditor  to  have  some  legal  process,  yet, 
when  that  condition  was  complied  with,  their  right  to  take  it  as 
between  these  parties  became  perfect. 

If,  before  any  lien  had  been  acquired  by  the  creditors,  the 
mortgagors  had  delivered  the  property  to  the  mortgagee  in 
payment  of  her  debt,  she  could  have  then  held  it  because  it 
would  have  been  in  such  a  case  a  transfer  of  property  by 
them  in  payment  of  their  debt,  and  although  it  would  have 
been  in  fact  preferring  such  debt,  yet  it  would  have  been  a 
preference  which  the  mortgagors  then  had  the  right  to  make. 

But  in  this  case  there  was  nothing  of  the  kind  done.  The 
mortgagee  acted  under  and  by  virtue  of  her  mortgage  all  the 
time.  The  mortgagors  did  not  deliver  the  property  to  her  in 
payment  of  her  debt.  She  took  it  under  the  assumed  right 
given  by  the  mortgage. 

The  language  of  Ch.  J.  Andrews  in  Karat  v.  Gane  (Buprd) 
gives  no  countenance  to  the  claim  made  in  this  case.  He 
there  said:  "The  simple  contract  creditor  runs  the  risk  of 
having  his  remedy  to  assail  the  mortgage  defeated  by  a  bona 
fde  transfer  of  the  property  by  the  mortgagor  to  the  mort- 
gagee in  payment  of  the  mortgage  before  he  has  obtained 
judgment  and  execution  or  any  lien  on  the  property."  This 
statement  is  perfectly  true,  but  is  no  justification  for  the  claim 
that  the  mortgagee  can  herself  defeat  these  creditors  by  tak- 
ing possession  of  the  property  under  a  mortgage  which  as  to 
them  is  non-existent. 

The  case  of  Mandeville  v.  Avery  (124  N.  Y.  376)  is  to  this 
same  effect.  The  court  in  that  case  speaks  of  the  mortgage  as 
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fraudulent,  and  that,  tlieref ore,  all  proceedings  under  it  were 
void,  and  that  as  the  mortgagee  took  possession  of  the  property 
under  such  mortgage  and  caused  the  property  to  be  sold 
under  it,  he  could  not  hold  the  property  or  the  proceeds  of  the 
sale  thereof  as  against  a  pursuing  creditor  in  regard  to  whom 
the  mortgage  was  void.  The  defendants  herein  s^ek  to  dis- 
tinguish that  case  from  this,  because  the  mortgage  iii  the  case 
cited  was  fraudulent,  and,  therefore,  void,  while  in  this  case 
there  was  no  fraudulent  intent  and  the  mortgage  ^was  only 
void  because  made  so  by  statute.  The  two  different  causes 
which  make  the  mortgages  in  these  two  cases  void  work  no 
difference  in  the  result  which  follows  from  their  illegality. 
The  material  fact  is  that  the  mortgage  is  void  in  each  of  the 
two  cases  as  against  <;reditors,  and  the  result  which  flows 
from  that  fact,  no  matter  which  of  the  two  causes  may  be  the 
ground  of  invalidity,  is  that  the  mortgagee  can  acquire  no  right 
as  against  the  creditors  of  the  mortgagor  bailed  upon  the 
enforcement  of  her  mortgage  by  taking  possession  of  and 
celling  the  property  under  it. 

In  Tremaine  v.  Mortimer  (128  N.  Y.  1)  the  same  prin- 
ciple is  maintained,  and  Judge  Earl,  in  the  course  of  his 
opinion,  says,  in  substance,  that  the  mortgagor  in  a  mortgage 
which  has  not  been  filed  may,  as  between  himself  and  his 
creditors,  treat  the  mortgage  as  if  it  did  not  exist,  and  before 
the  creditors  obtain  a  lien  on  the  property  he  may  deal  with 
it  in  any  honest  way ;  he  may  sell  it  or  assign  and  transfer  it 
and  give  an  absolute  title,  or  he  may  deliver  the  property  to 
the  mortgagee  in  payment  of  his  debt.  There  is  no  hint,  how- 
ever, either  in  the  facts  of  that  case  or  in  the  opinion  of  the 
court  that  the  mortgagee  in  such  a  mortgage  can  enforce  it  as 
against  creditors  if  only  he  succeed  in  obtaining  possession  of 
and  selling  the  property  under  it  before  the  creditors  obtain 
their  lien.  The  counsel  for  respondents  has  also  cited  the  two 
cases  of  Wheeler  v.  Lawson  (103  N.  Y.  40)  and  Kitchen  v. 
Lowery  (127  id.  53)  as  authority  for  his  argument. 

"We  have  carefully  read  those  cases  and  we  think  neither 
applies  here.     It  will  be  seen,  upon  a  perusal  of  the  facts, 
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that  it  was  the  act  of  the  mortgagor,  by  his  general  assign- 
ment in  each  of  the  cases  made  subsequent  to  the  making  of 
the  mortgage,  which  transferred  tlie  title  arJ  caused  the  decis- 
ions in  those  cases.  There  is  nothing  in  either  of  them  that  I 
can  see  which  affords  any  foundation  for  the  claim  that  the 
mortgagee  can  obtain  any  sui>erior  right  over  creditors  by 
taking  possession  of  and  selling  the  property  under  the  void 
mortgage. 

If  we  are  right  in  this  view  of  the  case  the  defendant  never- 
theless claims  that  the  plaintiff,  as  receiver  in  proceedings  sup- 
plementary to  execution,  cannot  maintain  this  action.  We 
think  he  can.  {Porter  v.  Williams^  9  N.  Y.  142 ;  Mand^ 
-mile  V.  Avery^  124  id.  376,  and  cases  cited.) 

It  has  been  decided  by  this  court  that  such  a  receiver  can 
maintain  an  action  of  this  nature  where  the  assignment  or 
mortgage  is  void  on  the  ground  that  it  was  executed  for  tlie 
purpose  of  defrauding  creditors,  and  we  think  the  same  prin- 
ciple reaches  the  case  where  the  mortgage  is  void  because  it 
was  not  filed  and  there  was  no  change  of  possession.  (Cases 
above  cited.)  We  see  no  distinction  between  the  two  cases 
60  far  as  this  question  is  concerned.  The  mortgage,  as  already 
stated,  is  equally  void  in  both  cases,  and  a  receiver  in  supple- 
mentary proceedings  represents  the  creditors,  or,  in  other  words, 
is  trustee  for  them  just  as  much  when  the  mortgage  is  void  on 
the  ground  of  the  failure  to  file  it  as  when  it  is  void  because 
executed  with  a  fraudulent  purpose.  The  case  of  Underwood 
V.  Sutcliffe  (77  N.  Y.  58)  has,  plainly,  no  bearing  upon  this 
point. 

We  think  the  defendants  failed  to  make  out  any  defense  to 
this  action,  and,  therefore,  the  order  of  the  Supreme  Court 
should  be  reversed  and  the  judgment  entered  upon  the  report 
of  the  referee  affirmed,  with  costs  in  all  courts  to  the  plaintiff. 

All  concur. 

Judgment  accordingly. 
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John  J.  P.  Read,  Respondent,  v,  Louis  Knell,  Impleaded, 
etc..  Appellant. 

Ao  assignment  of  a  mortgage  by  an  administrator  of  a  deceased  mort- 
gagee to  a  third  person,  and  by  the  latter  to  the  administrator  individu- 
ally, is  not  void,  but  voidable  at  the  election  of  the  next  of  kin  of  the 
intestate ;  and  so,  in  an  action  by  the  administrator,  in  his  own  name  as 
owner,  to  foreclose  the  mortgage,  the  mortgagor  and  his  successors  in 
Interest  may  not  controvert  plaintiff's  title. 

In  such  an  action  the  defendants  pleaded  a  defect  of  parties,  in  that  the 
next  of  kin  of  the  deceased  mortgagee  were  not  made  parties.  It 
appeared  that  the  only  next  of  kin  were  plaintiff  and  a  sister  who  died 
without  issue.  It  was  claimed  that  she  married  and  left  a  will.  The 
alleged  will  was  admitted  to  probate,  but  the  surrogate's  decree  was 
reversed  by  the  General  Term,  and  the  questions  involved  were  sent  to 
a  jury  for  trial.  At  the  time  of  the  trial  of  the  action  these  questions 
remained  undisposed  of,  and  no  executor  or  administrator  of  the  deceased 
sister  had  been  appointed.  The  Special  Term  made  no  findings  under 
the  plea  of  defect  of  parties,  but  dismissed  the  complaint  on  the  ground 
that  the  assignment  of  the  mortgage  was  void.  The  General  Term 
reversed  the  judgment  and  ordered  a  new  trial  without  passing  upon 
the  question  as  to  parties.  Defendants  appealed  from  the  order  giving 
the  required  stipulation.  Heldj  that  an  order  of  affirmance  and  for  Judg- 
ment absolute  on  the  stipulation  was  proper. 

Reported  below,  69  Hun,  541. 

(Argued  November  1,  1894  ;  decided  November  37, 1694.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  June  29,  1893,  which  reversed  a  judgment  in  favor  of 
defendant  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term  which  granted  a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
ai*e  stated  in  the  opinion. 

Adelhert  Moot  for  appellant.  PlaintiflPs  complaint  was 
properly  dismissed  by  the  trial  court.  (Code  Civ.  Pro. 
§§  446,  447,  448,  449,  452 ;  Simpson  v.  SaUerlee,  64  N.  Y. 
657;  Sherman  v.  Parish^  53  id.  483;  Van  Epp%  v.  Ya/n 
Duaen^  4  Paige,  04.) 
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Edmxtnd  P.  Cottle  for  respondent.  The  court  at  Special 
Term  erred  in  deciding  that  the  assignments  were  void  as 
against  the  defendants,  who  liad  no  interest  in  tlie  estate  of 
Elizabeth  Read.  Louis  Knell  had  no  interest  entitling  him  to 
question  the  acts  of  the  administrator.  (Perry  on  Tmsts, 
§  205  ;  Forbes  v.  HaUey^  26  N.  Y.  65  ;  Harrington  v.  Broioriy 
5  Pick.  519;  Andrexos  v.  Duraiie^  18  N.  Y.  496;  Jennison 
V.  Hapgood^  7  Pick.  1 ;  Hawley  v.  Cramer^  4  Cow.  719 ; 
Ward  V.  Smith,  3  Sandf.  Ch.  592 ;  Baker  v.  Read,  18  Beav. 
398 ;  Musselman  v.  Eshehnan,  10  Barr,  394 ;  Bell  v.  Webb^ 
2  Gill,  164 ;  Todd  v.  Moore,  1  Leigh,  457.)  The  plaintiff  is 
the  real  party  in  interest.  {Sheridan  v.  Mayor,  etc.,  68  N. 
Y.  30 ;  Morris  v.  Tnthill,  72  id.  575 ;  Petersmi  v.  C,  Bank, 
32  id.  21.)  The  court  at  the  trial  term  did  not  pass  upon 
any  other  question  than  the  validity  of  the  assignments. 
If  its  decision  on  that  point  was  eiToneous  then  the 
judgment  was  properly  reversed  and  a  new  trial  granted, 
and  the  decision  of  the  General  Term  should  be  affirmed 
and  judgment  absolute  given  for  the  plaintiff.  (Lake  v. 
Nathans,  67  N.  Y.  589;  Godfrey  v.  Moser,  m  id.  250.) 
The  question  as  to  whether  representatives  of  E.  A.  S.  Read- 
Rockwell  were  necessary  parties  or  not,  is  not  one  necessary  to 
be  considered  on  this  appeal.  (Code  Civ.  Pro.  §  723.)  There 
was  no  sufficient  plea  in  respect  to  a  defect  of  parties.  For 
a  successful  plea  in  abatement,  the  plea  must  show  that  there 
is  some  person  living  who  is  entitled  to  be  joined.  (1  Chitty 
on  Plead.  452 ;  Dmovan  v.  Clark,  76  Hun,  339 ;  People 
V.  Keyser,  28  N.  Y.  226.)  As  the  holder  of  the  mortgage, 
the  plaintiff  might  sue  alone,  even  though  he  held  the  mort- 
gage in  part  for  the  benefit  of  another.  It  is  a  contract  run- 
ning to  him  ;  he  sues  upon  the  mortgage  and  recovers  on  it. 
(Code  Civ.  Pro.  §  449.)  The  court  may  determine  the  con- 
troverey  as  between  the  parties  before  it,  where  it  can  do  so 
without  prejudice  to  the  rights  of  others,  or  by  saving  their 
rights.  (Code  Civ.  Pro.  §  452.)  The  plaintiff  is  adminis- 
trator of  Eliza])eth  Read's  estate,  has  given  security  for  its 
assets,  and  if  there  ^vere  any  one  but  himself  interested  in  it, 
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he  would  be  equally  accountable  for  the  value  of  the  estate 
that  came  to  his  hands  whether  he  assigned  the  mortgage  or 
collected  it  as  an  individual  or  as  administrator.  No  one  is 
prejudiced  or  defrauded  by  either  course.  {Li  re  Pruyn^  114 
K.  Y.  544.)  Defendant  has  nothing  to  do  with  the  good 
faith  of  the  assignment  or  the  effect  of  it  upon  the  rights  of 
others.  The  assignor  was,  as  to  tlie  defendant,  the  legal 
owner  of  the  mortgage ;  he  is  estopped  by  his  assignment  from 
denying  its  validity,  and  the  defendant  will  be  protected  in 
paying  to  the  assignee  under  a  judgment  in  his  favor.  {Sheri- 
dan V.  Mayor^  etc.^  ^%  X.  Y.  32  ;  Peterson  v.  C,  Bank^  32 
id.  1 ;  Morris  v.  Tuthill^  72  id.  575 ;  35  Ilun,  544.) 

Finch,  J.  The  plaintiff  brought  this  action  to  foreclose  a 
mortgage  upon  the  premises  described  in  his  complaint.  The 
mortgage  was  originally  given  by  one  Ambruster  to  Elizabeth 
Read  to  secure  the  payment  of  seventeen  hundred  dollars,  and 
the  mortgagor  thereafter  conveyed  the  land  to  the  defendants 
Knell  and  wife.  Elizabeth  Read  died  intestate,  and  the  plain- 
tiff was  duly  appointed  administrator  of  her  personal  estate. 
As  such  and  in  his  official  character  he  assigned  the  mortgage 
to  a  third  person,  by  whom  it  was  at  once  assigned  back  to  the 
plaintiff  as  an  individual,  and  he  in  due  season  brought  this 
action  in  his  own  name  as  owner  of  the  mortgage  and  not  in 
his  official  character.  Upon  that  circumstance  the  Special 
Term  founded  its  decision  which  resulted  in  a  dismissal  of  the 
complaint.  The  ground  asserted  was  that  such  a  transfer 
from  an  administrator  to  himself  as  an  individual  was  abso- 
lutely void,  and  so  the  plaintiff  had  no  title  to  the  mortgage 
which  he  sought  to  foreclose.  The  General  Term  reversed 
the  judgment  for  that  error,  holding  that  the  assignment  was 
not  void,  but  merely  voidable  at  the  election  of  the  next  of 
kin  of  the  intestate,  and  that  the  mortgagor  and  his  successors 
had  no  such  election  and  could  not  themselves  controvert  the 
title  of  the  plaintiff.  The  conclusion  of  the  General  Terra 
was  a  correct  statement  of  the  law.  IlawUy  v.  Cramer^  4 
Cow.  719 ;  Forhes  v.  IlaLsey^  26  N.  Y.  65 ;  Harrington  v. 
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JBrowTij  5  Pick.  519.)'  Indeed,  on  this  appeal,  I  do  not  under- 
stand the  learned  counsel  for  the  appellant  to  argue  to 
the  contrary,  or  to  defend  the  abstract  rule  asserted 
by  the  trial  court  which  made  the  assignment  absolutely 
void  even  as  against  the  mortgagor.  What  is  asserted 
appears  to  be  that  the  dismissal  of  the  complaint  was 
•justifiable,  although  the  assignments  are  regarded  as  merely 
voidable,  because  of  a  defect  of  parties  both  pleaded  and 
proved.  The  argument  is  that  since  the  next  of  kin  of  Eliza- 
beth Kead  might  avoid  the  transfer,  they  became  necessary 
parties  to  the  foreclosure,  which  could  not  proceed  without 
them.  There  are  several  answers  to  this  claim.  It  appears 
that  Mrs.  Read,  the  original  mortgagee,  left  as  her  only  next 
of  kin  the  present  plaintiff  and  a  sister,  who  died  without 
issue,  but  is  asserted  to  have  been  married  to  one  Rockwell 
and  to  have  left  a  will.  Whether  she  was  so  married  and 
whether  she  left  a  valid  will  are  questions  now  being  liti- 
gated in  the  courts.  The  surrogate  admitted  the  alleged  will 
to  probate,  but  the  General  Term  reversed  the  decree  and  sent 
the  questions  involved  to  a  jury  for  trial.  There  have  been 
two  such  trials  resulting  in  a  disagreement,  and  there  is  no 
executor  or  administrator  of  the  sister  who  could  be  brought 
in.  Beyond  that,  the  Special  Term  proceeded  on  no  such 
ground,  but  upon  one  which  made  that  question  totally  imma- 
terial and  cut  off  wholly  the  right  of  the  party,  if  the  court 
should  so  determine,  to  bring  in  Rockwell  on  account  of  his 
claimed  interest  in  the  propert3\  The  General  Term  did  not 
decide  the  question  whether  there  was  or  was  not  a  defect  of 
parties,  but  left  that  open  as  a  question  to  be  litigated  upon 
the  new  trial  which  it  ordered.  Instead  of  taking  the  new 
trial,  and  raising  the  question  of  parties  when  for  the  first  time 
it  became  material  and  securing  a  ruling  thereon  or  an  order 
bringing  in  Rockwell,  the  defendants  took  this  appeal,  giving 
a  stipulation  for  judginent  absolute.  There  is  no  finding  that 
the  sister  is  living,  or  that  she  has  any  representative  what- 
ever, because  under  the  view  taken  by  the  Special  Term  the 
inquiry  did  not  arise  and  was  not  considered.    It  is  (^uite  clear. 
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therefore,  that  the  General  Term  were  right  in  reversing  the 
judgment  and  sending  the  case  back  for  a  trial  conducted  upon 
correct  principles,  but  without  passing  upon  any  possible 
defense  which,  under  the  pleadings,  the  defendants  might 
have  a  remaining  right  to  interpose. 

The  order  should  be  affirmed,  with  costs,  and  judgment  abso- 
lute be  awarded  against  the  defendants  appealing  upon  theiif 
stipulation. 

All  concur. 

Ordered  accordingly. 

Harriet  A.  Frakcisco,  Respondent,  v.  Charles  A.  Smith, 

Appellant. 

An  agreement  by  the  vendor,  upon  sale  of  a  business  and  its  good  will, 
that  he  will  not  engage  in  a  similar  business  in  the  same  place  for  a 
period  specified,  is  legal  and  valid  and  will  be  enforced  by  a  court  of 
equity. 

Such  an  agreement  is  a  valuable  right  in  connection  with  the  business  it 
was  designed  to  protect,  and  may  be  assigned  by  the  purchaser  upon  a 
sale  by  him  of  the  business,  and  the  assignee  may  enforce  it  the  same 
as  the  assignor  couM  have  done  had  he  retained  the  business. 

Defendant,  who,  in  February,  1888,  was  carrying  on  the  business  of  baker 
and  confectioner  in  Little  Falls,  iu  that  year  sold  the  business,  its  good 
will  and  the  property  in  his  place  of  business  to  F.,  the  husband  of 
plaintiff,  agreeing  that  he  would  not,  for  the  period  of  five  years  from 
May  first  of  that  year,  carry  on  that  business  in  said  village.  F.  carried 
on  the  business  until  November  10,  1889;  he  hnd  given  a  chattel  mort- 
gage on  a  portion  of  the  property,  and  on  November  9,  1889,  he  gave  a 
bill  of  sale  to  the  mortgagees  of  all  the  property  connected  with  the 
business;  they,  on  the  next  day,  by  virtue  of  the  mortgage  and  bill 
of  sale,  took  possession  of  the  property,  closed  the  store  and  kept  it 
closed  until  November  nineteenth,  when  plaintiff,  her  husband  acting 
as  her  agent,  purchased  the  interests  of  said  mortgagees,  took  possession, 
re-opened  the  store  and  thereafter  carried  on  the  business.  Immediately 
prior  to  such  purchase,  plaintiff,  with  her  husband,  agreed  that  she 
would  furnish  the  money  to  make  the  purchase  and  that  he  would  take 
charge  of  and  carry  on  the  business  in  her  name,  the  family  to  be  sup- 
ported out  of  it.  On  May  25,  1891,  F.,  by  an  instrument  in  writing 
indorsed  on  the  contract  between  him  and  defendant,  in  form  transferred 
to  plaintiff,  without  any  actual  consideration  paid,  all  his  intepest  in  the 
contract  and  the  covenants  therein,  the  business  formerly  carried  on  by 
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him  and  the  good  will.  In  December,  1890,  defendant,  without  con- 
sent of  plaintiff  or  her  husband,  commenced  carrying  on  a  similar 
bakery  and  confectionery  business  in  said  village.  ITeldt  that  an  action 
was  maintainable  by  plaintiff  to  restrain  defendant  from  carrying  on 
such  business  and  for  damages. 
Reported  below,  67  Hun,  225. 

(Argued  November  1,  1894;  decided  November  27,  1894,) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
upon  an  order  made  February  7,  1893,  which  reversed  a 
judgment  in  favor  of  defendant  entered  upon  a  decision  of 
the  court  on  trial  at  Special  Term  and  ordered  a  new  trial. 

This  action  was  brought  to  restrain  defendant  from  carry- 
ing on  a  bakery  and  confectionery  business  in  the  village  of 
Little  Falls,  and  to  recover  damages  for  the  violation  of  a 
contract  not  to  engage  in  such  business  during  five  years  from 
March  1,  1888. 

Prior  to  the  20th  day  of  February,  1888,  the  defendant 
carried  on  the  business  of  baker  and  confectioner  in  Little 
Falls,  and  on  that  day  he  sold  to  Frank  E.  Francisco  his  busi- 
ness and  the  good  will  thereof,  together  with  the  property 
contained  in  his  place  of  business,  and  agreed  with  him  that 
he  would  not,  for  the  period  of  five  years  from  the  1st  day  of 
March  then  following,  engage  or  become  interested  in  the 
business  of  a  baker  or  confectioner  in  that  village.  Mr. 
Francisco  went  into  possession  of  the  business  on  the  1st  day 
of  March,  and  carried  it  on  at  the  same  place  until  the  10th 
day  of  November,  1889.  On  the  27th  day  of  February,  1889, 
he  gave  to  Clark  &  Wood,  of  Fort  Plain,  a  chattel  mortgage 
on  certain  property  connected  with  the  business  to  secure 
money  then  loaned  and  a  prior  indebtedness ;  and  on  the  9th 
day  of  November,  1889,  he  gave  them  a  bill  of  sale  of  the 
property  mentioned  in  the  mortgage  and  all  the  other  prop- 
erty connected  with  his  business  ;  and  on  the  next  day  they,  by 
virtue  of  the  mortgage  and  the  bill  of  sale,  took  possession  of 
the  property  and  store  and  closed  the  store  and  took  part  of 
the  property  to  Fort  Plain,  and  remained  in  possession 
SiOKELS— Vol..  XCVIII.         62 
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of  the  property,  and  kept  the  store  closed  until  Novem- 
ber 15th,  1889,  doing  no  business  whatever  there.  On 
the  latter  date  the  plaintiff,  by  her  husband,  Frank  £• 
Francisco,  as  her  agent,  purchased  from  Clark  &  Wood  all 
their  interest  in  the  mortgage  and  the  property  covered 
thereby,  and  all  the  property  covered  by  the  bill  of  sale^ 
except  some  groceries  and  outside  property,  and  paid  them 
therefor.  Immediately  after  such  purchase  she  took  posses- 
sion of  the  store  and  bake  shop  and  the  tools,  fixtures  and 
appliances  therein  contained,  and  the  property  therewith  con- 
nected while  her  husband  carried  on  the  business,  except  as 
above  mentioned,  and  at  once  re-opened  the  store  and  bake 
shop,  and  carried  on  therein  the  bakery  and  confectionery 
business  and  commenced  selling  the  same  kind  of  goods  and 
to  substantially  the  same  customers  as  her  husband  had  been 
selling,  using  the  same  tools  and  fixtures.  On  the  same  day 
and  immediately  prior  to  such  purchase  by  her  it  was  verbally 
agreed  between  her  and  her  husband  that  she  would  furnish 
the  money  to  make  the  purchase,  and  that  he  should  take 
charge  of  the  business  and  carry  it  on  in  her  name,  and  that 
his  family,  consisting  of  the  plaintiff,  a  son  and  himself^ 
should  be  supported  out  of  the  business.  He  was  a  practical 
baker  and  she  was  not.  He  continued  to  manage  the  business 
and  his  family  was  supported  from  the  proceeds  thereof.  On 
the  25th  day  of  May,  1891,  he,  by  an  instrument  in  writing, 
indorsed  upon  the  contract  of  February  20th,  1888,  between 
him  and  the  defendant,  in  form  transferred  to  her,  without 
any  actual  consideration  paid,  all  his  interest  in  the  contract 
and  all  claims  and  demands  therein,  and  all  covenants  therein 
contained,  and  all  breaches  thereof,  and  the  business  formerly 
carried  on  by  him  and  the  good  will  thereof.  About  Decem- 
ber 15th,  1890,  the  defendant,  without  the  consent  of  the 
plaintiff  or  her  husband,  commenced  carrying  on  a  bakery 
and  confectionery  business  at  Little  Falls  like  that  which  he  had 
sold  to  the  plaintiff's  husband,  and  continued  to  carry  on  the 
same  to  the  commencement  of  this  action,  and  thereby  injured 
the  business  of  the  plaintiff. 
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December  18th,  1890,  Mr.  Francisco  served  notice  on  the 
defendant,  notifying  him  that  he  was  violating  his  contract  of 
February  20th,  1888,  and  requiring  him  to  discontinue  his 
business ;  and  May  25tli,  1891,  the  plaintiff  served  on  him  a 
similar  notice,  notifying  him  that  she  was  tlie  owner  of  his 
contract  and  of  the  business  purchased  of  him  by  her  hus- 
band. The  defendant  persisted  in  carrying  on  the  business, 
and  thereafter  the  plaintiff  commenced  this  action  to  restrain 
him,  and  to  recover  damages  for  tlie  violation  of  his  contract 
with  her  husband.  The  defendant  put  in  issue  the  plaintiff's 
title  to  the  contract  and  to  the  agreement  of  the  defendant, 
therein  contained  not  to  carry  on  the  business  sold  to  her 
husband.  The  action  was  brought  to  trial  at  a  Special  Term, 
and  the  trial  judge  decided  that  issue  in  favor  of  the  defend- 
ant, and  dismissed  the  complaint.  From  the  judgment  entered 
upon  his  decision  the  plaintiff  appealed  to  the  General  Term, 
and  there  the  judgment  was  reversed  and  a  new  trial  granted, 
and  then  the  defendant  appealed  to  this  court. 

^ 

John  D,  B^\;^^oith  for  appellant.  A  covenant  not  to  com- 
pete in  biyd  or  ^^  ^"^7  ^^  enforced  at  the  suit  of  a  party 
who  hailed  and?^^^®^^  intended  to  be  protected  by  it  and 
which  iness  until-^^  protection  which  its  enforcement  will 
afford,ay  25th,  1  v.  Gregory,  10  N.  Y.  241-243 ;  D,  M. 
(^^*  '  prevented  h!^  ^^-  ^^73-482 ;  Chappell  v.  Brockway^ 
21  TVgg  and  then  1^^^?^^^'^  v.  Dwight^  13  Gray,  356 ;  Huh^ 
Jart^nient.  But  be.-^^^^'^-  -^^  ?  MandeviUe  v.  Harmon^  7  Atl. 
I^Property,  tools  a,}^  ^'-  ^'-  *^-  ^'  ^  ^^  •  '^'  ^'  ^^-^  ^^  ^^^• 
2874vas  in  possessid^*  *^  compete  in  business,  or,  as  they  are 
som  carried  on  by  "^^^^^^^^  ^^^^  agreements  m  restraint  of 
tradand.  At  that  drt^^S"^^  except  with  the  business  in  aid  of 
whi(  vvill  thereof  arP^^  entered  into  by  the  parties  thereto. 
(^.  3ment,  and  thusS  1^0  N.  Y.  473-487 ;  Ilodcje  v.  Loioe,  47 
lowJed  to  all  the  ben^'-  Rochester ^  56  Penn.  St.  194 ;  Guenard 
V.  iig  the  conceded  <51 ;  C,  S.  3^.  Co,  v.  Wny/it,  6  Gal.  258 ; 
J^idiesQ  together,  and  ^  U.  S.  614.)  The  General  Term  had 
no  a.  what  is  there  in  jction  to  review  the  questions  of  fact 
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Eabl,  J.  It  is  unquestioned  that  the  agreement  entered 
into  by  the  defendant  not  to  engage  in  the  bakery  and  con- 
fectionery business  in  Little  Falls  during  the  period  of  five 
years  was  legal  and  valid,  and  that  courts  of  equity  vrill  enforce 
such  agreements  for  the  protection  of  the  business  to  which 
they  relate.  Such  an  agreement  is  a  valuable  right  in  connec- 
tion with  the  business  it  was  designed  to  protect,  and  going 
with  the  business  it  may  be  assigned,  and  the  assignee  may 
enforce  it  just  as  the  assignor  could  have  enforced  it  if  he  had 
retained  the  business.  {Diamond  Match  Co.  v.  Jioeber,  106 
N.  Y.  473.)  The  agreement  can  have  no  independent  exist- 
ence or  vitality  aside  from  the  business.  If  Mr.  Francisco 
had  not  disposed  of  the  business,  and  had  not  himself  carried  it 
on,  there  would  have  been  nothing  for  the  agreement  to 
operate  upon  —  no  grounds  for  equitable  relief  against  a 
breach  thereof,  or  for  recovery  in  an  action  at  law  of  anything 
except  possibly  nominal  damages.  He  would  not  have  lost 
the  benefit  of  the  agreement  by  omitting,  for  any  definite  time 
during  the  five  years,  to  carry  on  the  business.  The  agree- 
ment would  stand  for  his  protection  at  any  time  when 
he  resumed  or  entered  upon  the  business.  It  may 
be  assumed,  and  indeed  it  is  conceded,  that  he  retained 
the  business  until  he  mad^  the  assignment  to  the  plain- 
tiff. May  25th,  1891.  At  that  date  there  was  nothing 
which  prevented  him  from  resuming  and  carrying  on  the 
business,  and  then  having  the  full  benefit  of  the  defendant's 
agreement.  But  before  that  date  the  plaintiff  had  purchased 
the  property,  tools  and  fixtures  connected  with  the  business, 
and  was  in  possession  of  the  place  where  the  business  had 
been  carried  on  by  the  defendant  and  subsequently  by  her 
husband.  At  that  date  he  assigned  to  her  the  business  and 
good  will  thereof,  and  all  his  rights  under  the  defendant's 
agreement,  and  thus  she  took  his  place  and  became  fully 
entitled  to  all  the  benefits  of  the  agreement.  Mr.  Francisco 
having  the  conceded  right  to  sell  all  the  property  and  the 
business  together,  and  to  assign  the  agreement  at  the  same 
time,  what  is  there  in  reason  or  principle  that  precludes  him 
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from  first  disposing  of  the  property  and  place  of  business,  and 
afterward  selling  and  assigning  to  the  same  person  the  busi- 
ness and  the  good  will  thereof,  together  with  the  agreement 
made  for  the  protection  of  the  business  ?  We  can  perceive 
nothing.  The  assignment  of  the  agreement  goes  with  and  is 
connected  with  the  business  as  much  in  the  one  case  as  in 
the  other. 

But  still  further.  Before  the  25th  day  of  May,  1891,  the  wife 
owned  the  property  connected  w'ith  the  business  and  the  hus- 
band was  carrying  on  the  business  in  her  name,  largely  for  his 
benefit  —  that  is,  he  and  his  family  were  to  be  supported  out 
•of  the  proceeds  thereof.  Thus  he  had  a  real  interest  in  the 
business  carried  on,  and  we  see  no  reason  to  doubt  that  he  had 
such  an  interest  as  entitled  him  to  enforce  the  agreement  in 
his  own  name  for  his  own  protection.  Under  such  circum- 
stances he  could  assign  the  business  and  the  good  will  thereof, 
together  with  all  his  rights  under  the  agreement  to  the  plain- 
tiff, and  by  such  assignment  she  became  entitled  to  and  occu- 
pied the  position  acquired  by  him  by  his  purchase  from  the 
defendant,  and  to  the  protection  of  his  agreement. 

There  is,  therefore,  nothing  unreasonable  in  the  claim  of  the 
plaintiff  to  enforce  the  agreement,  and  there  can  be  no  objec- 
tion to  the  jurisdiction  of  a  court  of  equity  to  protect  her 
Bgainst  the  violation  thereof. 

It  follows  that  the  order  of  the  General  Term  should  be 
atfirmed  and  judgment  absolute  be  given  against  the  defend- 
ant, with  costs. 

All  concur. 

Judgment  affirmed. 
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Ann  E.  Smith,  Appellant,  v.  Mark  T.  Ferris,  Impleaded, 
etc.,  Eespondent. 

Defendant  F.,  being  the  owner  of  a  bond,  conditioned  for  the  payment  of 
$4,000  in  $100  annual  payments,  secured  by  mortgage,  assigned  them 
to  plaintiff,  indorsing  on  the  mortgage  a  guaranty  of  payment  according 
to  its  terms  until  the  same  should  be  reduced  to  13,000.  The  mortgage 
provided  that  the  mortgagor  should  keep  the  buildings  on  the  premises 
insured  for  the  benefit  of  the  mortgagee  to  the  amount  of  $1,000.  Such 
an  insurance  was  obtained.  Subsequent  to  the  assignment  the  buildings 
were  burned  ;  $1,434  was  paid  on  the  insurance  and  received  by  plaintiff. 
In  an  action  to  foreclose  the  mortgage  a  judgment  for  any  deficiency 
was  asked  against  F.  upon  his  guaranty,  to  the  extent  of  his  liability 
thereon.  Held,  that  the  guaranty  contemplated  a  reduction  of  the  mort- 
gage by  payments  thereon  made  in  the  usual  course  according  to  its 
terms ;  that  insurance  money  received  was  not  such  a  payment,  it  being 
simply  a  substitution  pro  tanto  for  the  mortgaged  property  and  a  reduc- 
tion of  the  mortgage  by  application  thereon  of  the  substituted  fund;  and, 
therefore,  that  plaintiff  was  entitled  to  the  relief  sought. 

Smith  V.  FMTis  (70  Hun,  445),  reversed. 

(Argued  November  2,  1894;  decided  November  27,  1894.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  upon 
an  order  made  July  8,  1893,  which  reversed  a  judgment  in 
favor  of  plaintiff  entered  upon  a  decision  of  the  court  on 
trial  at  Special  Term  and  granted  a  new  trial. 

This  action  was  brought  for  the  foreclosure  of  a  mortgage 
executed  by  the  defendant  Michael  J.  Varley  to  one  Frank 
T.  Ferris,  and  assigned  by  him  to  the  defendant  Mark  T. 
Ferris,  who  assigned  to  plaintiff  with  a  guaranty  set  forth  in 
the  opinion,  wherein  the  facts,  so  far  as  material,  are  stated, 

Z  W.  Wiswall  and  J,  Z.  Henning  for  appellant.'  The 
assignment  of  the  bond  and  mortgage  carried  with  it  to  the 
plaintiff  all  the  rights  which  Ferris  had  to  receive  the  insur- 
ance money,  provided  for  by  the  terms  of  the  bond  and  mort- 
gage themselves,  and  the  guaranty  made  by  Ferris  as  a  con- 
sideration for  the  transfer  was  entirely  unnecessary  to  give 
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the  plaintiff  any  benefit  from  that  source.  {Mead  v.  Parker^ 
41  Hun,  577 ;  Gates  v.  McKee,  13  N.  Y.  232 ;  Oris  v.  Burl- 
ingaine^  62  Barb.  357;  Springsted  v.  Sampson^  32  N.  Y. 
703  ;  EvansviUe  v.  Kaufman^  93  id.  273-280 ;  M,  Co,  v. 
Padrian^  142  id.  210.)  The  guaranty  of  the  payment  of 
the  mortgage,  although  it  does  not  in  words  guarantee  the 
payment  of  the  bond,  yet  the  intention  of  the  parties  was, 
that  the  debt  represented  by  the  mortgage  should  be  guar- 
anteed, and  effect  should  be  given  to  their  intentions.  {Still' 
man  v.  NoHhrup^  109  N.  Y.  478-481.) 

D.  E.  Wing  and  Z.  J?.  Pike  for  respondent.  The  con- 
struction of  a  contract  should  be  most  favorable  to  the  guaran- 
tor, and  it  cannot  be  extended  as  to  him  beyond  his  express 
undertaking.  ( Ward  v.  StaU^  81  N.  Y.  406 ;  McClushey^ 
V.  CromweU^  11  id.  593,  598.) 

Andrews,  Ch.  J.  The  defendant,  Mark  T.  Ferris,  who  by 
assignment  had  become  the  owner  of  the  bond  and  mortgage^ 
sold  and  assigned  the  same  to  the  plaintiff,  executing  at  the 
same  time  a  guaranty  to  the  purchaser,  indorsed  on  the  mort- 
gage, as  follows :  "  I  hereby  guarantee  the  payment  of  the 
within  mortgage  according  to  its  terms  until  the  same  is 
reduced  to  three  thousand  dollars."  The  bond  and  mortgage 
was  conditioned  for  the  payment  of  $4,000,  in  sums  of  $100 
of  principal  annually,  together  with  interest  on  the  whole  sum 
unpaid,  with  the  privilege  to  the  mortgagee  to  pay  any 
additional  sum  on  the  principal,  when  any  payment  became 
due.  ■  The  mortgage  further  provided  that  the  mortgagor 
would  keep  the  buildings  on  the  premises  insured  for  the 
benefit  of  the  mortgagee,  to  the  amount  of  $1,000.  Subse- 
quent'to  the  assignment  of  the  bond  and  mortgage  to  the 
plaintiff  and  the  execution  of  the  guaranty,  the  buildings  on 
the  premises  were  burned,  and  the  sum  of  $1,434  was  collected 
on  the  insurance  and  received  by  the  plaintiff,  which  reduced 
the  mortgage  to  $2,700.  Default  having  been  made  in  the 
payment  of  a  subsequent  installment  on  the  mortgage,  this 
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action  for  foreclosure  was  commenced  and  the  defendant 
was  joined  as  defendant  therein  by  reason  of  his  guar- 
anty, and  judgment  was  demanded  against  him  for  any 
deficiency,  to  the  extent  of  his  liability  thereon.  The  only 
question  is  whether  the  mortgage  has  been  reduced  to 
$3,000,  within  the  meaning  of  the  guaranty.  It  is  of  coui^se 
conceded  that  there  is  now  unpaid  on  the  mortgage  only  the 
sura  of  $2,700.  But  it  has  been  reduced  to  this  sum  by  the 
application  thereon  of  the  insurance  money.  Except  for  this 
there  would  be  unpaid  $4,000  and  upwards.  "Whether  the 
sum  received  on  the  insurance  is  to  be  reckoned  as  a  payment 
on  the  mortgage  as  between  the  plaintiff  and  the  guarantor, 
and  to  be  applied  in  exoneration  of  the  guarantor's  liability, 
depends  on  the  true  interpretation  of  the  guaranty.  The  pur- 
pose of  the  parties  to  the  arrangement  is  obvious.  The  plain- 
tiff was  willing  to  purchase  the  bond  and  mortgage  and  look 
to  the  property  and  the  obligor's  liability  on  the  bond  and  the 
collateral  security  against  fire,  as  his  resource  for  the  payment 
of  the  mortgage  to  the  extent  of  three  thousand  dollars.  But 
for  the  payment  of  the  sum  secured  by  the  mortgage  beyond 
that  sum,  he  required,  in  addition  to  the  other  security,  the 
personal  guaranty  of  the  defendant.  The  defendant  under- 
took to  this  extent  to  become  personally  liable.  The  terms  of 
the  guaranty  indicated  that  the  parties  had  in  view  the  reduc- 
tion of  the  mortgage  by  payments  made  in  the  usual  course. 
The  guaranty  was  that  the  mortgage  should  b^  reduced  by 
payments,  "  according  to  its  terms."  There  are  no  terms  of 
payment  specified  in  the  mortgage,  except  payments  to  be 
made  by  the  mortgagor  as  provided.  The  payment  made  by 
the  application  of  the  insurance  money  was  a  payment  out  of 
the  property  itself.  This  insurance  money  was  a  substitute 
pro  tanto  for  the  property  mortgaged.  While  the  obtaining 
of  an  insurance  was  contemplated  between  the  original  parties 
to  the  mortgage,  the  payment  on  the  insurance  was  not  a  pay- 
ment on  the  mortgage  "  according  to  its  terms."  If  the  con- 
struction of  the  guaranty  claimed  by  the  defendant  prevails,  the 
plaintiff  is  deprived  of  the  security  intended  thereby.  It  is 
SlOKELS— YOL.  XCVIII.  63 
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true  that  the  mortgage  has  been  reduced  by  the  application  of 
the  insurance  money,  below  $3,000.  But  only  by  the  conver- 
sion of  part  of  the  property  into  money  and  the  application 
of  the  converted  fund  on  the  mortgage  debt.  The  property 
remaining,  as  may  be  assumed  from  this  litigation,  is  now 
inadequate  to  pay  the  balance  remaining  unpaid.  If  the  mort- 
gage in  question  had  been  a  second  mortgage,  and  on  the 
foreclosure  of  the  first  mortgage  a  surplus  had  arisen,  appli- 
cable on  the  subsequent  security,  but  insufficient  to  satisfy  it, 
could  it  be  claimed  that  if  less  than  $3,000  remained  unpaid 
by  reason  of  such  application  the  defendant  was  discharged ! 
"We  think  such  a  claim  would  be  wholly  unfounded.  The  case 
supposed  is  quite  analogous  to  the  present  one.  The  plaintiff 
is  entitled  to  no  relief,  not  within  the  fair  and  reasonable  con- 
struction of  the  guaranty.  But  we  think  the  fair  construction 
of  the  terms,  in  view  of  the  purpose  of  the  instrument  and 
the  situation  of  the  parties  when  the  warranty  was  executed, 
precludes  the  theory  that  the  application  of  the  insurance 
money  was  a  payment  which,  as  between  these  parties,  reduced 
the  mortgage  below  the  stipulated  amount.  The  defend- 
ant may,  upon  payment  of  the  mortgage  debt,  be  entitled  to 
subrogation,  or  he  may  protect  his  interests  so  far  as  he  can  on 
the  sale  of  the  property,  but  lie  cannot,  we  think,  upon  any 
principle  of  law  or  equity,  remit  the  plaintiff  exclusively  to 
the  land,  and  the  liability  of  the  obligor  in  the  bond  for  the 
payment  of  the  balance  of  the  mortgage. 

The  judgment  of  the  Special  Term  is  based  upon  a  true 
interpretation  of  the  guaranty,  and  the  judgment  there  ren- 
dered correctly  defines  and  limits  the  liability  of  the  defendant. 

The  judgment  of  the  General  Term  should  be  reversed,  and 
that  of  the  Special  Term  affirmed,  with  costs. 

All  concur. 

Judgment  accordingly. 
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Debajstus  Swabthout  et  al.,  Kespondents,  v.  William  F. 
Kanieb,  Appellant. 

8.  died,  leaving  a  widow  and  brothers  and  sisters  suryiving,  but  no 
descendants;  by  his  will  he  gave  all  of  his  property  to  his  wife,  *'to 
have  and  to  hold  for  her  comfort  and  support  *  *  *  if  she  need  the 
same  during  her  natural  life."  In  a  subsequent  provision  he  gave  to  a 
church  society  $1,000  after  the  death  of  his  wife,  if  there  should  be 
enough  of  the  property  left  at  that  time.  The  widow  re-married  and 
executed  to  her  husband  a  mortgage  on  the  real  estite  of  which  S.  died 
seized.  She  thereafter  died.  In  an  action  brought  by  the  heire  at  law 
of  S.  to  have  the  mortgage  declared  fraudulent  and  void  and  to  have  it 
canceled  of  record  as  a  cloud  on  plaintiff's  title,  held,  that  the  widow 
took  under  the  will  a  life  estate  with  power  also  to  take  and  convert  to  her 
own  use  so  much  of  the  corpus  of  the  estate  as  she  should  need  for  her 
.comfort  and  support;  that  instead  of  selling  she  had  the  right  to  mort- 
gage for  the  purposes  specified,  and  the  presumption  would  be  that  the 
mortgage  was  executed  for  such  a  purpose;  that,  therefore,  the  mort- 
gage was  not  void  upon  its  face  and  could  be  enforced  by  the  mortgagee 
without  the  disclosure  of  extrinsic  facts  rendering  it  invalid,  and  the 
burden  of  showing  these  was  upon  those  assailing  it;  and  so,  thnt  the 
jurisdiction  of  a  court  of  equity  was  properly  invoked  to  cancel  the 
apparent  cloud  upon  the  title. 

Reported  below,  67  Hun,  241. 

(Argued  October  3, 1894;  decided  November  27,  1894.) 

m 

Appeal  from  order  of  the  General  Term  of  tlie  Supreme 
Court  in  the  fourth  judicial  department,  entered  upon  an  order 
made  February  7,  1893,  which  reversed  a  judgment  in  favor 
of  defendant  entered  upon  a  decision  of  the  court  dismissing 
the  complaint  on  trial  at  Special  Term  and  ordered  a  new 
trial. 

This  action  was  brought  to  have  a  mortgage  executed  by 
Ann  E.  Swarthout  Kanier  to  the  defendant,  her  husband, 
declared  fraudulent  and  void  and  canceled  of  record  as  a  cloud 
on  the  title  to  certain  lands. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

James  S.  Havens  for  appellant.  The  complaint  was  prop- 
erly dismissed  as  not  stating  a  cause  of  action,  and  because  on 
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therefore,  that  the  General  Term  were  right  in  reversing  the 
judgment  and  sending  the  case  back  for  a  trial  conducted  upon 
correct  principles,  but  without  passing  upon  any  possible 
defense  which,  under  the  pleadings,  the  defendants  might 
have  a  remaining  right  to  interpose. 

The  order  should  be  affirmed,  with  costs,  and  judgment  abso- 
lute be  awarded  against  the  defendants  appealing  upon  theii* 
stipulation. 

All  concur. 

Ordered  accordingly. 


Habbiet  a.  Fbakcisoo,  Bespondent,  v.  Chables  A.  Smith, 

Appellant. 

An  agreement  by  the  vendor,  upon  sale  of  a  business  and  its  good  will, 
that  he  will  not  engage  in  a  similar  business  in  the  same  place  for  a 
period  specified,  is  legal  and  valid  and  will  be  enforced  by  a  court  of 
equity. 

Such  an  agreement  is  a  valuable  right  in  connection  with  the  business  it 
was  designed  to  protect,  and  may  be  assigned  by  the  purchaser  upon  a 
sale  by  him  of  the  business,  and  the  assignee  may  enforce  it  the  same 
as  the  assignor  couM  have  done  had  he  retained  the  business. 

Defendant,  who,  in  February,  1888,  was  carrying  on  the  business  of  baker 
and  confectioner  in  Little  Falls,  in  that  year  sold  the  business,  its  good 
will  and  the  property  in  his  place  of  business  to  F.,  the  husband  of 
plaintiff,  agreeing  that  he  would  not,  for  the  period  of  five  years  from 
May  first  of  that  year,  carry  on  that  business  in  said  village.  F.  carried 
on  the  business  until  November  10,  1889;  he  had  given  a  chattel  mort- 
gage on  a  portion  of  the  property,  and  on  November  9,  1889,  he  gave  a 
bill  of  sale  to  the  mortgagees  of  all  the  property  connected  with  the 
business;  they,  on  the  next  day,  by  virtue  of  the  mortgage  and  bill 
of  sale,  took  possession  of  the  property,  closed  the  store  and  kept  it 
closed  until  November  nineteenth,  when  plaintiff,  her  husband  acting 
as  her  agent,  purchased  the  interests  of  said  mortgagees,  took  possession, 
re-opened  the  store  and  thereafter  carried  on  the  business.  Immediately 
prior  to  such  purchase,  plaintiff,  with  her  husband,  agreed  that  she 
would  furnish  the  money  to  make  the  purchase  and  that  he  would  take 
charge  of  and  carry  on  the  business  in  her  name,  the  family  to  be  sup- 
ported out  of  it.  On  3Iay  25,  1891,  F.,  by  an  instrument  in  writing 
indorsed  on  the  contract  between  him  and  defendant,  in  form  transferred 
to  plaintiff,  without  any  actual  consideration  paid,  all  his  intepest  in  the 
contract  and  the  covenants  therein,  the  business  formerly  carried  on  by 
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him  and  the  good  will.  In  December,  1890,  defendant,  without  con- 
sent of  plaintiff  or  her  husband,  commenced  carrying  on  a  similai 
bakery  and  confectionery  business  in  said  village.  Held,  that  an  action 
was  maintainable  by  plaintiff  to  restrain  defendant  from  carrying  on 
such  business  and  for  damages. 
Reported  below,  67  Hun,  225. 

(Argued  November  1,  1894;  decided  November  27,  1894.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
upon  an  order  made  February  7,  1893,  which  reversed  a 
judgment  in  favor  of  defendant  entered  upon  a  decision  of 
the  court  on  trial  at  Special  Term  and  ordered  a  new  trial. 

This  action  was  brought  to  restrain  defendant  from  carry- 
ing on  a  bakery  and  confectionery  business  in  the  village  of 
Little  Falls,  and  to  recover  damages  for  the  violation  of  a 
contract  not  to  engage  in  such  business  during  five  years  from 
March  1,  1888. 

Prior  to  the  20th  day  of  February,  1888,  the  defendant 
carried  on  the  business  of  baker  and  confectioner  in  Little 
Falls,  and  on  that  day  he  sold  to  Frank  E.  Francisco  his  busi- 
ness and  the  good  will  thereof,  together  with  the  property 
contained  in  his  place  of  business,  and  agreed  with  him  that 
he  would  not,  for  the  period  of  five  years  from  the  1st  day  of 
March  then  following,  engage  or  become  interested  in  the 
business  of  a  baker  or  confectioner  in  that  village.  Mr. 
Francisco  went  into  possession  of  the  business  on  the  1st  day 
of  March,  and  carried  it  on  at  the  same  place  until  the  10th 
day  of  November,  1889.  On  the  27th  day  of  February,  1889, 
he  gave  to  Clark  &  Wood,  of  Fort  Plain,  a  chattel  mortgage 
on  certain  property  connected  with  the  business  to  secure 
money  then  loaned  and  a  prior  indebtedness ;  and  on  the  9th 
day  of  November,  1889,  he  gave  them  a  bill  of  sale  of  the 
property  mentioned  in  the  mortgage  and  all  the  other  prop- 
erty connected  with  his  business  ;  and  on  the  next  day  they,  by 
virtue  of  the  mortgage  and  the  bill  of  sale,  took  possession  of 
the  property  and  store  and  closed  the  store  and  took  part  of 
the  property  to  Fort  Plain,  and  remained  in  possession 
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death  of  my  wife,  Ann  Elizabeth  Swarthout,  I  will,  devise 
and  bequeath  to  the  Wayne  Village  Baptist  Church  one 
thousand  dollars,  to  be  put  out  at  interest,  and  the  annual 
interest  is  to  go  toward  the  supporting  a  minister  to  preach 
foi*  said  church,  if  there  is  enough  of  my  property  left  at  the 
death  of  my  wife."  It  is  obvious  from  these  provisions  that 
the  testator  intended  the  gift  to  his  wife  to  be  something 
more  tlianii  life  estate  merely,  and  something  less  than  the 
absolute  fee:  and  that  the  widow  took  a  life  estate  with 
power  to  take  also  and  convert  to  her  use  so  much  of  the 
corpus  of  the  estate  as  she  should  need  to  apply  to  her  com- 
fort and  support.  He  compreliended  that  she  might  need  it 
all  and  so  apply  it  to  the  permitted  purpose  as  to  leave  none 
of  it  behind  her  at  her  death.  The  language  he  uses  puts  a 
double  qualification  upon  his  gift.  The  widow  was  "  to  have 
and  to  hold  the  same  *  *  *  during  her  natural  life- 
time,'' but  "  for  her  comfort  and  support  if  she  needs  the 
same."  That  more  than  a  life  estate  was  intended  to  be 
given  is  inferable  from  the  language  in  which  the  gift  to  the 
church  was  made,  but  an  absolute  fee  was  obviously  not  con- 
templated although  there  is  no  remainder  over.  The  quantity 
of  interest  vested  in  the  wife  was  like  that  given  to  the  hus- 
band in  Rose  v.  Jlatah  (125  N.  Y.  428),  and  was  a  life  estate 
with  power  to  take  so  much  of  the  corjms  as  should  be  needed 
for  her  comfort  and  support. 

What  subsequently  occurred  was  that  the  widow  married  a 
second  time ;  that  she  gave  to  her  husband  a  mortgage  on  the 
real  estate  devised  for  three  thousand  dollars;  that  she  there- 
after died  ;  that  her  husband  thereupon  caused  the  mortgage 
to  be  recorded,  and  asserts  its  validity ;  and  that  the  heirs  at 
law,  to  whom  the  real  estate  descended,  have  brought  this 
action  to  set  aside  and  cancel  the  mortgage  as  a  cloud  upon 
their  title,  and  that  they  have  obtained  judgment  accordingly, 
from  which  the  mortgagee  brings  this  appeal. 

His  attack  is  solely  upon  the  asserted  equitable  jurisdiction, 
assuming,  as  we  hold,  that  his  wife  did  not  take  the  absolute 
fee.     At  Special  Term  the  complaint  was  dismissed  upon  the 
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pleadings,  and  upon  the  ground  that,  taking  as  true  all  its  allega- 
tions, there  was  no  cloud  upon  the  title,  and  no  need  or  occasion 
for  equitable  relief.  The  reason  for  the  decision  was  undoubt- 
edly that,  in  the  judgment  of  the  court,  the  mortgage  was  void 
upon  its  face,  and  could  only  be  supported,  if  at  all,  by  proof 
of  extrinsic  facts,  and  that  the  party  claiming  under  it  could  not 
enforce  it  without  disclosing  the  defect  which  niswlc  it  invalid. 
The  General  Term  reversed  the  judgment,  holding  the  con- 
trary doctrine,  arguing  that  the  mortgage  was  not  void  on  its 
face,  and  that  it  could  be  enforced  by  the  mortgagee  without 
need  of  a  disclosure  of  the  extrinsic  facts  rendering  it 
invalid. 

We  are  of  opinion  that  the  General  Term  decided  correctly, 
and  that  in  an  action  by  the  mortgagee  to  foreclose,  or,  after 
getting  the  title,  in  an  action  for  the  possession,  the  presump- 
tion would  be,  in  the  absence  of  proof  of  the  extrinsic  facts, 
that  the  conditions  upon  which  the  wife  could  lawfully  have 
executed  the  mortgage  existed,  and  that  the  burden  of  show- 
ing the  contrary  would  rest  upon  those  who  assailed  the  trans- 
action. The  will  gave  the  wife  power  to  exhaust  botli  the  real 
and  personal  estate  if  needed  for  her  comfort  and  support. 
In  that  event  she  was  at  liberty  to  sell  the  whole  real  estate 
and  use  the  proceeds  for  her  support.  Instead  of  selling 
she  could  mortgage  and  appropriate  the  proceeds  in  the  same 
manner.  When  she  gave  this  mortgage  she  either  honestly 
needed  its  proceeds  and  did  what  she  had  a  right  to  do,  or  she 
committed  a  fraud,  and  perpetrated  without  authority  an 
illegal  act  intended  to  injure  the  heirs  at  law.  Fraud  and 
illegality  are  not  to  be  presumed  without  proof.  Where  execu- 
tion of  the  mortgage  might  have  been  lawful  and  eifective 
there  is  a  presumption  in  its  favor  if  the  contrary  requires 
us  to  presume  fraud.  The  widow  knew  what  she  needed  for 
her  comfort  and  support.  If  she  collected  a  note  or  sold  a 
horse  and  spent  the  proceeds,  and  no  further  facts  were  shown, 
I  think  we  should  not  presume  that  she  exceeded  her  right, 
and  so  defrauded  the  next  of  kin.  Where  the  truth  of  repre- 
sentations is  a  condition  precedent  to  the  liability  of  an  insurer, 
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the  insured  is  not  bound  to  prove  that  truth  in  the  first  instance, 
but  may  stand  upon  the  presumption  of  innocence.  {Cole  v. 
Germania  Im.  Co,^  99  N.  Y.  42.)  Where  a  guardian  executed 
a  release  under  seal,  which  in  certain  contingencies  he  might 
lawfully  have  done,  the  burden  of  impeaching  it  was  thrown 
upon  the  ward.  {Tarry  v.  Black,  58  N.  Y.  190.)  The  law 
presumes  *hat  every  man  in  his  private  and  official  character 
does  his  duty,  and  even  acts  done  by  a  corporation  which  pre- 
suppose the  existence  of  other  acts  to  make  them  legallj 
operative,  are  presumptive  proofs  of  the  latter.  {Bank  of 
U,  S.  V.  Dandridge,  12  Wheaton,  70.)  Following  the  analogy 
of  these  cases  and  many  more  like  them,  I  think  the  mortgagee 
could  stand  upon  his  mortgage  or  a  title  derived  therefrom 
without  proof  of  the  needs  and  the  good  faith  of  the  wife, 
and  that  the  burden  of  showing  by  extrinsic  proof  that  the 
wife  did  not  need  the  money,  and  that  the  mortgage  was  a 
sham  or  a  fraud,  would  steadily  rest  upon  the  heirs  at  law  who 
asserted  it.  For  the  husband  put  all  the  property  in  his  wife's 
hands,  and  under  her  control,  giving  her  a  broad  power  and 
authority.  He  committed  its  preservation  or  exhaustion 
largely  to  her  judgment,  and  while  that  judgment  may  not  be 
conclusive  we  are  bound  to  respect  it  and  uphold  it  until  evi- 
dence is  given  that  it  was  exercised  in  bad  faith  and  fraudu- 
*  lently  as  against  the  heirs  at  law.  The  burden  is  on  them 
to  prove  the  extrinsic  facts.  The  mortgage  is  not  void  on 
its  face :  it  can  only  become  so  by  the  operation  of  extrinsio 
proof. 

The  case,  therefore,  was  one  in  which  the  jurisdiction  of  a 
court  of  equity  to  cancel  the  apparent  cloud  upon  the  title  of 
the  heirs  at  law  could  be  properly  invoked. 

The  order  of  the  General  Term  should  be  affirmed,  and 
judgment  absolute  rendered  against  the  defendant  upon  his 
stipulation. 

All  concur. 

Ordered  accordingly. 
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Addison  J.  Lyon,  Respondeut,  v.  Van  V.  Morgan  et  aL, 

Appellants. 

The  rule  that  an  estoppel  binds  the  parties  and  their  privies  in  estate  and 
blood  applies  only  as  to  a  subsequent  party  when  he  simply  represents 
the  rights  and  interests  of  the  party  who  created  the  estoppel.  It  does 
not  apply  to  a  party  who,  in  the  process  of  transferring  real  estate,  has 
acquired  a  better  title  than  his  predecessor  had. 

B.,  who  had  a  record  title  to  an  undivided  one-fourth  of  certain  real 
estate,  was  present  when  his  co-owner  executed  a  mortgage  upon  the 
whole  parcel.  The  mortgagor  asserted  at  the  time  that  he  was  the  sole 
owner,  and  that  S.  had  no  interest  therein.  S.  assented  to  this  and 
disclaimed  all  interest  in  the  land.  The  mortgagee  thereupon,  without 
further  inquiry  as  to  title,  took  the  mortgage.  The  interest  of  8.  was 
thereafter  sold  on  execution  against  him.  Plaintiff  purchased  and 
received  the  sherifTs  deed  in  good  faith,  relying  upon  the  recorded 
title,  and  in  ignorance  of  what  took  place  when  the  mortgage  was 
given.  In  an  action  for  partition  defendants  claimed  title  to  the  whole 
of  the  land  under  a  sale  on  foreclosure  of  the  mortgage.  It  did  not 
appear  that  there  was  any  actual  possession  of  the  land  when  plaintiff 
purchased  and  took  his  conveyance  which  would  operate  as  a  con- 
structive notice.  Held^  that  plaintiff  was  protected  by  the  Record- 
ing Act  against  an  undisclosed  equity  in  favor  of  the  holder  of  the 
mortgage  ;  that  while  8.  was  estopped  from  questioning  the  lien  of  the 
mortgage,  the  estoppel  did  not  extend  to  and  bind  plaintiff,  a  bona  fide 
purchaser ;  that  he  had  a  better  title  than  S.  which  could  not  be 
defeated  by  an  estoppel  of  which  he  had  neither  actual  nor  constructive 
notice. 

Neither  8.  nor  his  judgment  creditor  or  plaintiff  were  made  parties  to  tlie 
foreclosure  suit.  Held,  that,  concedinir  plaintiff  was  bound  by  the  estop- 
pel, this  extended  only  to  the  lien  of  the  mortgage,  and  the  legal  title 
remained  in  him  subject  thereto;  that  8.,  or  whoever  represented  his 
title  at  the  time,  was  a  necessary  party  to  the  foreclosure  suit,  and,  as 
to  his  equity  of  redemption,  the  mortgage  had  not  been  foreclosed. 

Reported  below,  64  Hun,  111. 

(8ubmitted  October  31, 1894;  decided  November  27,  1894.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  made  April  26, 1892, 
which  reversed  a  judgment  in  favor  of  defendants  entered 
upon  a  decision  of  the  court  dismissing  the  complaint  made 
on  trial  at  Special  Term  and  directed  a  new  trial. 

This  was  an  action  for  partition. 
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The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

George  Bowen  and  Edward  A,  Wcishhi^m  for  appellants. 
Silas  N.  Carman  and  his  successors  in  interest  are  clearly 
estopped  as  against  the  mortgagee  in  the  $10,000  mortgage, 
and  his  successors,  from  claiming  any  interest  in  the  lands 
mortgaged.  (71  B.  Co.  v.  Duncan,  86  N.  Y.  221 ;  SUm^s  v. 
BarJcsr,  6  Johns.  Ch.  166;  U,  S.  B.  Co.  v.  Both^t/,  107 
N.  Y.  316;  Blair  v.  Wait,  69  id.  113;  Grissler  v.  P<mer», 
81  id.  61 ;  6  Wait's  Act.  &  Def.  705.)  Estoppels  bind  the 
parties  and  their  privies  in  estate  and  blood.  ( U.  D.  S.  Inst. 
V.  Wilmot,  94  N.  Y.  221;  Smith  v.  Cross,  90  id.  549;  6 
Wait's  Act.  &  Def.  680,  §  4 ;  Code  Civ.  Pro.  §  1632 ;  T.  B. 
Co.  v.  Dunca7i,  86  X.  Y.  227.)  To  entitle  himself  to  the 
benefit  of  the  recording  acts  the  plaintiff  in  this  case  must 
show,  not  only  he  was  a  bona  fide  purchaser  for  a  valuable 
consideration,  and  without  notice,  but  that  his  conveyance  was 
first  recorded.  {Westbrook  v.  Gleason,  79  N.  Y.  33;  C.  X, 
Ba/nk  v.  Diefendorf,  123  id.  201  ;  Seymour  v.  McKinstry, 
106  id.  240 ;  Clute  v.  Emmerick,  99  id.  350.)  The  opinion 
of  the  two  justices  who  decided  this  case  at  General  Term, 
that  defendants  or  their  predecessors  in  interest,  had  been 
guilty  of  such  laches  as  precluded  them  from  the  advantage 
of  the  alleged  estoppel,  is  not  well  founded.  {Moore  v.  iVy^, 
49  K  Y.  S.  R.  168.) 

Edward  K.  Clark  for  respondent.  The  legal  title  to  the 
undivided  one-fourth  of  the  sixteen  aci'es  in  question  was  in 
Addison  J.  Lyon,  the  original  plaintiff,  and  is  now  in  the 
respondent.  {Barker  v.  Bell,  37  Ala.  359;  Sheldon  v. 
Wright,  5  N.  Y.  514;  AckUy  v.  Dygert,  33  Barb.  190.) 
The  doctrine  of  estoppel  is  not  applicable  to  the  case  at  bar. 
{Comm.  V.  Moltz,  10  Penn.  St.  532;  Andrews  v.  E.  Z.  Ins. 
Co.,  85  N.  Y.  344 ;  Mueller  v.  Knaessman,  84  Mo.  318 ;  Ack- 
ley  V.  Dygert,  33  Barb.  193 ;  Ketchum  v.  Duncan,  96  U.  S. 
667 ;  M.  Bank  v.  N.  Y.  cfe  N.  II  B.  B.  Co.,  13  N.  Y.  638.) 
In  any  event,  if  the  law  of  estoppel  still  has  an  existence, 
when  applied  to  the  title  to  real  estate,  it  should  not  be 
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extended,  but  every  reasonable  effort  made  to  curtail  it,  and  it 
Bhould  be  cautiously  applied.  {T.  B.  Co,  v.  Duncan^  86  N* 
Y.  230;  Thompson  v.  Simpson^  128  id.  270;  G(yve  v.  White^ 
20  Wis^  430.)  The  trial  court  based  its  decision  mainly  on 
the  erroneous  view  that  Lyon  did  not  prove  that  he  acted  in 
good  faith  and  without  knowledge.  (  Wood  v. ' Chopin^  13  N. 
Y.  509 ;  Z.  F.  Go.  v.  Z.  O,  c6  F.  Co.,  82  id.  477 ;  Jaohsoii  v. 
Alexander,  3  Johns.  484 ;  Ward  v.  Ishill,  73  Hun,  552 ;  Jack- 
son V. '  Chamberlain,  8  Wend.  620,  627 ;  Barto  v.  T.  C.  N. 
BamJe,  15  Hun,  13 ;  Maroney  v.  Boyle,  141  N.  Y.  469,  470 ; 
Jackson  ex  dem.  v.  Post,  15  Wend.  588 ;  Hetzd  v.  Barber^ 
69  K  Y.  10 ;  EoUand  v.  Brown,  140  id.  347,  348 ;  Wood  v. 
Morehouse,  1  Lans.  412 ;  45  N.  Y.  368 ;  2  Pom.  Eq.  Juris. 
§  724.)  To  invalidate  Lyon's  title  by  an  estoppel  in  paisy 
such  as  is  sought  in  this  case,  would  give  to  naked  words  a 
force  and  effect  which  is  denied  to  the  most  formal  instru- 
ments executed  under  hand  and  seal.  (Jackson  v.  Post,  15 
Wend.  593.)  In  order  to  enable  a  person  to  claim  the  benefit 
of  an  estoppel  in  pais  in  regard  to  title,  it  is  essential  that 
two  negatives  must  concur.  He  must  have  been  destitute  of 
the  means  of  acquiring  a  knowledge  of  the  title,  and  he  must 
not  have  been  guilty  of  laches.  (Herman  on  Est.  [ed.  1886] 
§§  966,  969,  974 ;  Cornm.  v.  Moltz,  10  Penn.  St.  531.)  Oral 
declarations  are  not  admissible  as  evidence  of  a  record  title. 
(Jackson  ex  dem.  v.  Mc  Vey,  15  Johns.  237 ;  Gihney  v.  Mar- 
chay,  34  N.  Y.  301.)  Declarations  of  a  prior  owner  will  not  be 
received  to  impair  the  record  title  of  real  estate.  {Gihney  v. 
Marchay,  34  N.  Y.  303.)  The  defendants  have  the  affirmative 
to  prove,  on  question  of  notice.  (2  Herman  on  Est.  [ed.  1886] 
§  793 ;  Holland  v.  Brown,  140  N.  Y.  347 ;  1  Devlm  on  Deeds, 
§§  639,  640,  642.)  Plaintiff's  equities  are  superior  to  those  of 
the  defendants.  (2  Herman  on  Est.  §  974 ;  Comm.  v.  MoltZy 
10  Penn.  St*  532 ;  Carpenter  v.  Stilwell,  11  N.  Y.  74 ;  Wea/oer 
V.  Borden,  49  id.  299.) 

O'Brikn,  J.    The  plaintiff  claimed  to  be  the  owner  and  in 
poBsession  of  the  undivided  one-fourth  part  of  sixteen  acres  of 
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land  whicli  he  sought  to  partition  in  this  action,  the  defendant 
William  A.  Morgan  being  the  owner  of  the  other  three- 
fourths.  The  complaint  was  dismissed  at  the  trial  on  the 
ground  that  the  plaintiff  had  failed  to  show  any  title  to  the 
land  or  any  right  to  maintain  the  action.  This  judgment  has 
been  reversed  by  the  General  Terra  and  a  new  trial  granted. 
The  original  defendant,  William  A.  Morgan,  died  after  the 
ontry  of  the  judgment,  and  his  infant  children,  who  have  suc- 
ceeded to  his  title,  are  the  present  defendants  upon  the  rec- 
ord. The  plaintiff  and  Morgan  claimed  title  to  the  land  or 
the  interest  sought  to  be  partitioned  from  different  sources. 
The  plaintiff's  title  rests  upon  a  sheriff's  deed  given  upon  a 
Bale  under  an  execution  issued  upon  a  judgment  recovered  by 
the  First  National  Bank  of  Binghamton  against  Silas  N.  Car- 
man June  16,  1888.  The  land  was  not  redeemed  from  the 
sale  and  the  deed  was  delivered  to  the  plaintiff  January  25, 
1890,  and  recorded  January  28,  1890.  The  record  title  was 
then  apparently  in  the  judgment  debtor  under  a  deed  to  him 
from  the  former  owner,  delivered  and  recorded  in  1872.  The 
plaintiff  was  the  highest  bidder  at  the  sale  and  paid  $762.95, 
which  satisfied  the  judgment. 

On  November  26th,  1883,  Joseph  Carman,  the  father  of 
Silas  N.  Carman,  borrowed  of  Albert  E.  Smith,  as  guardian  of 
an  infant,  the  sum  of  $10,000,  and  to  secure  the  payment 
thereof  gave  to  him  a  mortgage  on  a  considerable  tract  of 
land,  which  included  the  land  in  question.  At  the  time  of 
making  this  loan  the  mortgagee  was  assured  by  the  mortgagor 
that  he  was  the  owner  of  the  piece  of  land  in  controversy,  and 
that  his  son  Silas  had  no  interest  in  it,  and  Silas  himself,  in 
the  presence  of  the  mortgagee  and  his  father,  assented  to  this 
statement  and  disclaimed  all  interest  in  the  property,  and  the 
mortgagee,  without  further  inquiry  as  to  the  title,  made  the 
loan  and  took  the  mortgage  on  the  faith  of  these  statements. 
On  December  1,  1888,  an  action  was  commenced  to  foreclose 
this  mortgage  by  the  defendant  Waterman,  who  succeeded 
Smith  as  guardian.  The  action  was  prosecuted  to  judgment, 
and  the  premises  described  in  the  mortgage,  which  included 
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the  land  in  question,  were  sold  by  the  referee  to  William  A, 
Morgan  February  11, 1890,  and  the  conveyance  duly  recorded 
February  20, 1890.  Morgan's  bid  was  $6,800  and  $6,000  of  it 
was  secured  by  a  mortgage  for  that  amount  by  the  purchaser 
to  the  guardian.  Neither  Silas  N.  Carman  nor  his  judgment 
creditor,  the  bank,  or  the  plaintiff,  were  made  parties  to  the 
foreclosure.  It  is  contended  in  behalf  of  the  defendants,  who 
claim  under  the  referee's  deed  upon  the  foreclosure  sale,  that 
Silas  N.  Carman  is  estopped  by  his  statements  and  admissions 
from  denying  their  title  under  the  mortgage,  and  that  this  estop- 
pel extends  to  the  plaintiff.  The  doctrine  of  estoppel,  when 
invoked  for  the  purpose  of  working  a  change  in  the  title  to  land, 
is  to  be  applied  with  great  caution.  It  permits  verbal  statements 
or  admissions  to  be  substituted  in  place  of  the  written  evidence 
of  transfer  which  the  Statute  of  Frauds  and  the  general  rules 
of  law  require  in  such  cases,  and  hence  should  not  be  applied 
unless  the  grounds  upon  which  it  rests  are  clearly  and  satisfac- 
torily established,  and  not  then  except  in  support  of  a  clear 
equity  or  to  prevent  fraud.  {Thompson  v.  Simpson^  128  N. 
Y.  270 ;  Trenton  Banking  Co.  v.  Duncan,  86  id.  230.) 

The  plaintiff,  so  far  as  the  record  shows,  was  a  purchaser  in 
good  faith  and  for  a  valuable  consideration,  relying  upon  a 
recorded  title,  not  affected  by  anything,  so  far  as  appears, 
unless  it  be  the  admissions  which  the  owner  made  when  his 
father  assumed  to  mortgage  it,  and  of  these  admissions  he  had 
no  notice.  It  does  not  appear  that  there  was  any  actual  pos- 
session of  the  land  when  he  purchased  and  took  his  convey- 
ance that  would  operate  as  constructive  notice,  and,  therefore, 
he  was  protected  by  the  Recording  Act  against  an  undisclosed 
equity  in  favor  of  the  holder  of  the  mortgage.  {Holland  w 
Brown,  140  N.  Y.  344.) 

It  is  quite  true  that  Silas  N.  Carman,  the  owner,  was  estop- 
ped from  questioning  the  lien  of  the  mortgage  upon  this  land 
as  between  him  and  any  one  claiming  under  it,  upon  the  find- 
ings of  the  court  in  this  case.  But  that  estoppel  did  not 
extend  to  and  bind  a  hona  fide  purchaser.  The  rule  that 
estoppels  bind  the  parties  and  their  privies  in  estate  and  blood 
applies  only  when  subsequent  parties  represent  the  rights  and 
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estate  of  the  party  who  created  the  estoppel,  and  nothing 
more.  It  does  not  apply  to  a  party  who,  in  the  process  of 
transferring  real  estate,  has  acquired  a  better  title  than  his 
predecessor  had.  While  Silas  N.  Carman  might  not  be  per- 
mitted to  question  the  defendants'  title  under  the  mortgage, 
yet  the  plaintiff  may,  for  the  reason  that  he  purchased  in  good 
faith  for  a  valuable  consideration,  relying  upon  the  record  title 
in  the  judgment  debtor  and  in  ignorance  of  the  transaction 
that  took  place  when  the  mortgage  was  given.  He  has,  there- 
fore, a  better  title  than  the  judgment  debtor  had,  which  can- 
not be  defeated  by  an  estoppel  of  which  he  had  neither  actual 
nor  constructive  notice. 

But  even  if  the  plaintiff  could  be  bound  by  the  estoppel,  it 
extended  only  to  the  lien  of  the  mortgage  and  could  not  be 
given  any  greater  effect  than  if  Carman  had  joined  in  that 
instrument.  As  the  legal  title  would  then  have  remained  in 
him  subject  to  the  mortgage,  so  it  did  when  he  made  it  a  lien 
by  estoppel,  and  hence  he,  or  whoever  represented  his  title, 
still  owned  the  equity  of  redemption,  and,  therefore,  were 
necessary  parties  to  the  action  to  foreclose  the  mortgage.  The 
most  favorable  view  that  can  be  taken  of  the  case  for  the 
defendants  would  put  Carman  in  the  position  of  a  party  who 
had  consented  to  charge  his  land  with  the  lien  of  a  mortgage. 
He  did  not  by  such  consent  extinguish  his  equity  of  redemp- 
tion any  more  than  he  would  had  he  become  a  party  to  the 
mortgage,  and,  therefore,  it  must  follow  that  as  to  the  interest 
which  remained  in  him  the  mortgage  has  never  been  fore- 
closed. But  unless  the  defendants  are  able  to  charge  the 
plaintiff  with  some  notice,  actual  or  constructive,  of  the 
transaction  which  took  place  between  Silas,  his  father  and  the 
mortgagee  at  the  time  that  he  purchased  and  paid  for  the  land 
at  the  execution  sale,  then  the  plaintiff's  title  is  superior  and 
must  prevail. 

The  order  reversing  the  judgment  of  the  trial  court  and 
granting  a  new  trial  should  be  affirmed  and  judgment  abso- 
lute ordered  for  the  plaintiff,  with  costs. 

All  concur. 

Ordered  accordingly. 
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Frank  M.  Hunting,  Respondent,  v.  Febdinand  8.  M.  Blun, 

Appellant. 

In  an  action  under  the  €kneral  Manufacturing  Act  (g  18,  chap.  40,  Laws 
of  1848)  to  enforce  the  liability  imposed  by  the  act  upon  a  stockholder 
of  an  insolvent  corporation,  to  excuse  the  non-performance  of  the  con* 
dition  precedent  to  such  liability,  i,  d.,  the  recovery  of  a  judgment 
against  the  corporation  and  the  return  of  an  execution  issued  thereon 
unsatisfied,  plaintiff  produced  a  record  of  a  judgment  in  an  action  in 
the  Supreme  Court,  brought  by  a  judgment  creditor  of  the  corporation 
to  Sequestrate  its  property  and  for  the  appointment  of  a  receiver.  The 
complaint  in  that  action  alleged  the  recovery  of  a  judgment  against  the 
corporation  in  the  Auburn  City  Court,  and  the  issue  and  return  of  an 
execution  ihereon  unsatisfied.  The  judgment  granted  the  relief  sought, 
and  forbade  creditors  from  suing  the  company.  The  corporation  was 
not  located  in  said  city.  Defendant  claimed  that  the  judgment  was 
void  for  want  of  jurisdiction,  and  so  the  injunction  was  a  nullity  and 
might  have  been  disregarded.  Held,  that»  conceding  the  invalidity  of 
the  judgment,  plaintiff  was  not  bound  to  disregard  it,  and  that  the  non- 
performance of  the  condition  was  excused ;  but,  heUl,  that  the  complaint 
in  the  former  action  presented  a  case  over  which  the  court  had  jurisdic- 
tion; that  the  question  as  to  the  validity  of  the  City  Court  judgment  was 
one  of  law  for  it  to  decide,  and,  although  it  erred  in  adjudging  it  to  be 
valid,  this  was  a  judicial  error,  and  the  judgment  of  sequestration  could 
not  be  attacked  collaterally,  but  the  mistake,  if  made,  was  available 
only  on  appeal  or  some  direct  review  of  the  decision. 

Reported  below,  69  Hun,  562. 

(Argued  October  22,  1894;  decided  November  27,  1894.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  June  23,  1893,  which  denied  a  motion  by  defendant  for 
a  new  trial  and  directed  judgment  in  favor  of  plaintiff  upon 
the  verdict  directed  by  the  court. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

B.  T.  Wright  for  appellant.  The  court  erred  in  denying 
defendant's  motion  for  a  non-suit.  (Laws  of  1848,  chap.  40, 
§  24 ;  Dean  v.  Macej  19  Hun,  391 ;  Famsworth  v.  Woodj  91 
N.  Y.  308 ;  Crippin  v.  Hudsm,  13  id.  161 ;  R,  M.  N.  Banky 
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V.  Bliaa^  89  id.  338 ;  Code  Civ.  Pro.  §  1784 ;  Slee  v.  Blo(miy 
5  Johns.  Ch.  366;  Decker  y.  Gardner,  124  K  Y.  334;  OU- 
ma7i  V.  G.  P.  S.  Co.,  61  Barb.  1 ;  Galway  v.  IT.  S.  S.  S.  R. 
Co.,  36  id.  256 ;  Ervin  v,  (9.  R.  R.  N.  Co,,  62  How.  Pr.  490, 
491 ;  PeopU  v.  A,  cfe  S.  R,  R.  Co.,  65  Barb.  344 ;  Waterbury 
V.  M,  U.  E,  Co.,  50  Barb.  157.)  The  Eheubottom  &  Teall 
Manufacturing  Company  was  not  a  resident  of  the  city  of 
Auburn  when  the  City  Court  action  was  commenced.  Nor 
does  the  "fact  that  its  president  was  within  the  city  of  Auburn 
when  the  summons  was  served  upon  him,  aid  the  plaintiff  any. 
{Hubhard  v.  N.  P.  Lis.  Co.,  11  How.  Pr.  149,  151 ;  Conroe 
V.  N.  P.  Ins.  Co.,  10  id.  403,  404 ;  0.  S.  Fact(yry  v.  DdOo- 
way,  21  N.  Y.  449,  455 ;  W,  T.  Co.  v.  Scheu,  19  id.  408 ;  U. 
S.  Co.  Y.' City  of  Buffalo,  %2  id.  351,  355,356;  PMUij>8\. 
B.  L.  Co.,  21  Atl.  Rep.  640 ;  Carpenter  v.  W.  A.  B.  Co.,  32 
Fed.  Eep.  434,  435  ;  Reifmider  v.  A.  I.  P.  Co.,  45  id.  433 ; 
Eliot  V.  Piersol,  1  Pet.  328 ;  Tvrner  v.  Rohj,  3  N.  Y.  193.) 
If  plaintiff  is  permitted  to  introduce  a  judgment  in  evidence, 
as  an  excuse  for  not  performing  a  duty  required  by  statute,  it 
is  just  to  allow  defendant  to  invalidate  the  excuse  by  showing 
the  judgment  to  be  void,  and  a  general  denial  is  sufficient  to 
permit  this.  {CBrieny.  McCann,  58  N.  Y.  373;  MUbank 
V,  Jones,  141  id.  340  ;  Greenfield  v.  M.  M.  L.  Ins.  Co.,  47  id. 
430  ;  Wheeler  v.  Billings,  38  id.  263-265.)  A  mere  inspec- 
tion of  the  judgment  entered  in  the  City  Court  of  the  city  of 
Auburn,  in  the  case  of  iT.  Bank  v.  R.  c6  T.  M.  Co.,  which 
is  the  alleged  basis  of  the  sequestration  action,  shows  that 
that  court  had  no  jurisdiction  of  the  Eheubottom  &  Teall 
Manufacturing  Company,  for  it  shows  on  its  face  that 
that  company  was  a  duly  organized  corporation  located 
and  doing  business  at  the  village  of  Weedsport,  N.  Y. 
{GiUbert  v.  York,  111  K  Y.  544;  Fries  v.  Ford,  6  id.  176.) 
The  judgment  of  sequestration  and  the  orders  therein  con- 
tained restraining  creditors  are  void,  and  do  not  constitute  an 
excuse  for  the  plaintiff  in  this  action  for  not  performing  the 
statutory  condition  precedent  of  obtaining  a  judgment  against 
the  corporation  before  bringing  his  action  against  a  stock- 
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holder.     (  Yatea  v.  Lansing^  9  Johns.  407 ;  Turner  v.  Rdby, 

3  K.Y.  193, 194, 195 ;  CUvelaiid  v.  Rogers,  6  Wend.  438, 439 ; 
People  V.  Koeber,  7  Hill,  39-41 ;  Sackett  v.  Andross,  5  id. 
327-330 ;  Dahin  v.  Hudson,  6  Cow.  221 ;  Cornell  v.  Barn^, 
7  Hill,  35 ;  Barnes  v.  Harris,  3  Barb.  603 ;  Bridge  v.  J^brcZ, 

4  Mass.  641 ;  Wiley  v.  SticUand,  8  Ind.  453 ;  2  Black  on 
Jndg.  §  966 ;  McCracken  v.  ^ Flanagan,  127  N.  Y.  493 ; 
i^<?<?fe  V.  Stevens,  17  Wend.  483  ;  Colwell  v.  6^.  iT.  Bank,  119 
N.  Y.  408.)  Where  the  existence  of  a  condition  or  status  of 
the  defendant  is  necessary  to  confer  jurisdiction,  as  in  this 
case,  the  recital  of  fact  in  the  record  showing  such  condi- 
tion or  status  is  oxAy  prima  fade  evidence  of  those  facts,  and 
they  may  be  contradicted  when  the  record  is  offered  in  evi- 
dence or  relied  upon  for  any  purpose.  {People  ex  rel,  v. 
Wardeyi,  100  N.  Y.  20 ;  Dobson  v.  Pearce,  12  id.  156 ;  Har- 
rington v.  People,  6  Barb.  607 ;  Craig  v.  Town  of  Andes,  93 
N.  Y.  405 ;  Adams  v.  S.  <6  W.  P.  Ji.  Co,,  10  id.  328 ;  Xerr 
V.  Kerr,  41  id.  272.)  It  was  error  to  receive  in  evidence  an 
order  made  on  the  7th  day  of  April,  1891,  upon  the  petition 
of  the  receiver,  in  which  it  was  alleged  he  asked  permission  to 
pay  the  employees*  accounts  as  preferred  claims,  and  that  the 
application  was  denied.  (Laws  of  1885,  chap.  376.)  Plaintiff 
should  not  succeed  in  this  action  for  the  reason  that  he  has  not 
exhausted  his  remedy  against  the  corporation.  {Brown  v.  A. 
B.  C  R  Co.,  52  Hun^  151 ;  Code  Civ.  Pro.  §  1784;  A.  B. 
Co.  V.  Sylvester,  68  Hun,  401 ;  Laws  of  1885,  chap.  376.) 

E,  C,  Aiken  for  respondent.  A  cause  of  action  against  a 
corporation  or  a  stockholder  in  favor  of  a  laborer  is  assignable. 
{Wakefield  V,  Fargo,  90  N.  Y.  123;  Kincaid  v,  Dwinndh, 
59  id.  548 ;  Pilcher  v.  Brayton,  17  Hun,  429 ;  Code,  §§  1909, 
1910;  Bolen  v.  Croshy,  49  N.  Y.  183 ;  AUen  v.  Clark,  21  N. 
Y.  Supp.  338.)  Where  a  condition  precedent  to  the  mainte- 
nance of  an  action  has  become  impossible,  such  condition 
precedent  is  no  longer  in  force.  {Kincaid  v.  PwinnelU,  59 
N.  Y.  648 ;  SheUington  v.  Ho^oUimd,  53  id.  371 ;  Hardman 
V.  Sa^e,  124  id.  32.)  The  court  properly  excluded  evidence 
SicKELs— Vol.  XCVIII.        65 
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tending  to  impeach  the  sequestration  judgment.     {Hoderiffos 
V.  K  R.  S.  Inst,  63  K  T.  460 ;  Code  Civ.  Pro.  §  405.) 

Finch,  J.  The  plaintiff  as  assignee  of  certain  employees 
of  an  insolvent  corporation  sued  the  defendant,  a  stockholder, 
for  the  amount  of  their  unpaid  wages.  It  was  necessary  for 
the  plaintiff  to  prove  the  condition  precedent  attached  by  the 
law  to  his  right  of  action  that  judgment  upon  the  demand 
had  been  rendered  against  the  corporation,  and  execution 
thereon  had  been  returned  unsatisfied.  He  proved  such  a 
judgment,  obtained  in  the  Auburn  City  Court,  but  the  corpo- 
ration was  located  out  of  the  city,  and  the  judgment  was  held 
to  be  a  nullity  for  want  of  jurisdiction  in  the  local  court. 
The  plaintiff  then  sought  to  excuse  the  non-performance  of 
the  essential  condition  by  showing  that  it  became  impossible 
within  the  period  prescribed.  He  produced  the  record  of  an 
action  in  the  Supreme  Court  brought  by  a  creditor  of  the  cor- 
poration to  sequestrate  its  property  and  for  the  appointment 
of  a  receiver.  Judgment  was  rendered  granting  that  relief 
and  forbidding  creditors  from  suing  the  company  or  inter- 
fering with  its  assets.  This  injunction  made  performance  of 
the  condition  precedent  practically  impossible.  Such  fact 
excused  the  omission.  {Hardman  v.  SagSy  124  N".  T.  32.) 
But  the  defendant  now  attacks  that  judgment  as  also  void  for 
want  of  jurisdiction,  and  insists  that  plaintiff  was  at  liberty  to 
6ue,  and  could  have  disregarded  the  injunction  as  a  nullity 
and  without  being  guilty  of  contempt  of  court.  Even  if  that 
were  true,  I  do  not  think  he  was  bound  to  take  the  risk.  In 
judging  of  his  omission  to  act,  and  measuring  the  quality  of 
his  excuse,  it  does  not  seem  to  me  that  we  should  require  him 
to  go  behind  the  explicit  order  of  the  court  and  determine  at 
his  peril  whether  he  could  safely  defy  it.  The  fact  of  its 
existence  may  reasonably  justify  a  conclusion  that  a  practical 
impossibility  stood  in  the  way  of  a  suit  by  plaintiff  against 
the  corporation.  But,  however  that  may  be,  I  think  the  judg- 
ment of  sequestration  and  the  injunction  which  accompanied 
it  were  not  shown  to  be  void  by  any  evidence  which  the 
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defendant  offered.  The  plaintiff  in  that  case  by  his  com- 
plaint fairly  alleged  all  that  was  needed  to  authorize  the  judg- 
ment of  the  court.  It  avers  the  recovery  of  a  judgment 
against  the  corporation  in  the  Auburn  City  Court,  the  docket 
of  .that  judgment  in  the  Cayuga  county  clerk's  office,  the  issue 
of  an  execution  and  the  return  of  the  same  unsatisfied.  Those 
allegations  presented  a  case  over  which  the  jurisdiction  of  the 
court  was  unquestionable.  They  were  sufficient  to  invoke  and 
require  a  judicial  determination  whether  they  were  true  or  not 
and  whether  sequestration  should  follow.  It  may  be  that  the 
court  erred  in  regarding  the  City  Court  judgment  as  valid. 
That  was  a  question  of  law  for  the  court  to  decide,  and  its 
error,  if  it  made  one,  was  a  judicial  error  to  be  corrected  by 
an  appeal.  We  held  substantially  that  in  WhiMesey  v.  Frantz 
(74  N.  T.  457).  That  was  a  case  like  the  one  before  us  in 
every  respect  except  as  to  the  defect  which  made  the  creditor's 
judgment  void  and  null 

The  difficulty  there  was  that  by  reason  of  a  misnomer  the 
corporation  had  not  been  sued  at  all,  and  there  was  no  judg- 
ment against  it.  Our  first  answer  to  the  objection  went  upon 
the  concession  that  the  error  might  make  the  judgment  invalid, 
but  we  held  that  the  judgment  of  sequestration  could  not  be 
collaterally  attacked  for  error  in  the  proofs  on  which  it  rested. 
So  in  this  case  the  evidence  may  have  been  insufficient  and 
the  court  in  error,  either  because  no  defect  was  alleged  or 
pointed  out,  or  because  the  court  thought  that  the  presence  of 
the  president  of  the  corporation  in  Auburn,  where  a  part  of 
the  corporate  property  was  situated,  answered  the  requirement 
of  the  statute  as  to  the  defendants  that  ^'  they  are  within  the 
city  of  Auburn."  (Laws  of  1887,  chap.  633,  §  2.)  However 
erroneous  the  decision  might  have  been,  the  court  had  juris- 
diction of  the  subject-matter  presented  for  its  consideration, 
and  its  mistake,  if  made,  was  only  available  on  an  appeal  or 
some  direct  review  of  the  decision.  We  think  the  case  cited 
is  decisive  of  this  appeal. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed* 
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EsTHEB  C.  TowNSEND  et  aL,  Appellants,  v.  Joshita  Raokhak 
et  al.,  Bespondents. 

The  record  of  a  deed,  while  it  may  with  other  facts  afford  a  presumption 
of  delivery  hy  the  grantor  to  the  grantee,  is  not  conclusive  evidence  of 
such  delivery. 

Where  a  promise  is  made  by  one  person  to  another  for  the  benefit  of  a 
third,  in  the  absence  of  any  liability  of  the  promisee  to  such  third  persoii 
the  latter  cannot  enforce  the  promise. 

Lawrence  v.  Fox  (20  N.  Y.  268);  Oifford  v.  Chrrigan  (117  id.  257)^ 
distinguished. 

F.,  in  1857,  conveyed  certain  premises  to  two  of  her  grandchildren,  taking 
back  a  mortgage  which  was  conditioned  for  the  payment  by  the  mort- 
gagors to  her  of  specified  sums  annually  and  that  they  should  provide 
for  her  board,  clothing  and  all  things  proper  for  her  comfort  and  sup- 
port during  her  life,  and  five  years  after  her  death  that  they  should  pay 
11,000  to  M. ,  a  sister,  and  $500  to  E. ,  a  granddaughter  of  the  mortgagee. 
This  mortgage  was  soon  after  satisfied  of  record,  and  said  mortgagors 
executed  and  delivered  to  F.  another  mortgage  on  the  same  premises, 
with  substantially  the  same  conditions  save  a  slight  alteration  as  to  her 
clothing  and  support.  Thereafter,  up  to  the  time  of  the  death  of  F., 
there  was  a  series  of  conveyances  to  and  from  F.  and  the  granteea 
in  the  first  deed  or  their  wives,  and  of  mortgages  executed  by  them, 
containing  substantially  the  same  conditions  except  that  in  the  later 
mortgages  the  condition  as  to  the  payments  to  M.  and  E.  were  omitted. 
These  mortgages,  save  the  last  one,  were  each  satisfied  by  the  mort- 
gagee in  their  order.  In  an  action  to  foreclose  the  mortgages  containing 
the  condition  so  omitted,  wherein  plaintiffs  claimed  as  representatives 
of  the  interests  of  M.  and  E.,  the  referee  found  that  each  subsequent 
mortgage  was  intended  as  a  substitute  for  the  preceding  one  and  that  F. 
received  them  upon  the  understanding  and  belief  that  the  arrangement 
was  testamentary  in  its  character  and  that  she  retained  possession  and 
control  of  each  mortgage  until  it  was  satisfied;  also  that  neither  M.  nor  £. 
had  any  knowledge  or  took  any  delivery  of,  or  in  any  manner  accepted 
or  assented  to  any  of  the  mortgages.  HM,  that  no  trusts  in  favor  of  M. 
and  E.  were  created  by  the  mortgages,  but  that  the  finding  that  the 
provisions  for  the  payments  to  M.  and  E.  were  in  their  nature  testa- 
mentary was  proper,  and  so  they  were  subject  to  alteration  at  any  time 
by  the  assent  of  the  parties  to  the  mortgages. 

McPher$on  v.  BoUins  (107  N.  T.  816)  and  MaHin  ▼.  Funk  (75  id.  IS^^ 
distinguished. 

Reported  below,  68  Hun,  281. 


(Argued  October  26,  1894;  decided  November  27, 1891) 
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Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  fifth  judicial  department,  entered  upon 
an  order  made  March  28,  1893,  which  affirmed  a  judgment  in 
favor  of  defendants  entered  upon  a  decision  of  the  court  dis- 
missing the  complaint  on  trial  at  Special  Term. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Henry  W.  Davis  for  appellant.  Tlie  allegations  of  the 
complaint  embody  the  admi^ion  that  Esther  C.  Lutts  and 
Maria  Leach  did  know  of  the  execution  and  delivery  of  the 
several  mortgages.  The  several  discharges  were  found  by  the 
trial  judge  executed  and  delivered  without  the  concurrence  of 
either  Esther  C.  Townsend  or  Maria  Leach.  No  evidence  is 
competent  or  if  admitted  effectual  to  contradict  these 
admissions.  {Fleischman  v.  Stern^  90  N.  Y.  110;  Emery  v. 
Baltz,  94  id.  408 ;  Beard  v.  Tilghman,  20  N.  Y.  Supp.  736.) 
Each  of  the  seven  mortgages  was  in  fact  and  in  the  con- 
templation of  all  the  parties  to  each  transaction  three  separate 
mortgages,  one  to  Catharine  Farnham,  one  to  Esther  C.  Lutts 
and  one  to  Maria  Leach,  the  rights  of  each  being  fully  deter- 
mined and  stated  in  each  mortgage,  and  each  party  could  only 
discharge  so  much  as  was  for  her^benefit.  {Ludlow  v.  McRae^ 
1  "Wend.  231 ;  Smith  v.  Post,  1  Hun,  516,  519 ;  Griswold  v. 
Perry,  7  Lans.  98 ;  Swartout  v.  Curtis,  5  N.  Y.  301 ;  Gid- 
dings  v.  Stewart,  16  id.  265,  368 ;  Smith  v.  Bowen,  35  id. 
83,  90 ;  Waterman  v.  Webster,  108  id.  157.)  In  the  absence 
of  any  bond  accompanying  the  mortgage  the  presumption  is 
that  the  amount  named  in  each  mortgage  was  a  then  present 
debt  owing  by  the  mortgagors  to  each  of  the  mortgagees 
separately.  {Spender  v.  Spencer,  95  N.  Y.  353,  356,  357 ; 
Besley  v.  Taylor,  5  Hill,  577,  583 ;  Jackson  v.  Perkins,  2 
Wend.  317;  Church  v.  Oilman,  15  id.  656;  Lawrence  v. 
Farley,  24  Hun,  293;  EnoUs  v.  Earnhardt,  71  N.  Y. 
474.)  The  deed  and  mortgage  of  September  26,  1857,  was 
one  transaction.  {Dusenhury  v.  Ilulhert,  59  N.  Y.  541.) 
A  promise  made  by  one  person  for  the  benefit  of  another  can 
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be  enforced  by  the  other  person.  {Toddv,  WSer^  95  N.  T. 
181,  192-195 ;  Hector  v.  Teed,  120  id.  583 ;  S.  G,  d:  B.  v. 
SutzeVy  138  id.  468.)  Each  of  the  defendants  whose  convey- 
ance or  incumbrance  is  subsequently  recorded,  and  that 
includes  each  defendant  in  this  action,  had  constructive  notice 
of  efwh  of  these  seven  mortgages  set  out  in  the  complaint. 
(  Viele  V.  Jndson^  82  N.  T.  32 ;  Waterman  v.  Webster,  108 
id.  157.)  Even  if  the  several  transactions  did  not  each  create 
a  trust,  the  mortgage  being  an  executed  conditional  transfer 
of  the  land  delivered,  accepted  ^nd  recorded,  the  land  became 
and  still  is  pledged  to  the  plaintiffs  for  the  several  sums  of 
money  for  which  the  action  is  brought,  free  by  the  Eecprding 
Act  from  any  claims  of  any  defendant  and  as  effectual  in 
every  particular  as  though  each  mortgage  had  been  made  pay- 
able to  Mrs.  Farnham  and  by  her  transferred  to  plaintiffs. 
{BucMin  V.  Bucklin,  1  Keyes,  141 ;  Thayer  v.  Marsh,  75  N. 
T.  340 ;  Sanford  v.  Ellithorp,  95  id.  48.)  No  one  of  the 
defendants  can  contest  the  validity  of  each  or  any  of  plaintiffs' 
mortgages.  {McConihe  v.  Poles,  107  N.  T.  404.)  Objection 
to  the  competency  of  witness  need  be  made  but  once. 
{Church  V.  Howard,  79  N.  Y.  415.)  The  testimony  of  Lovina 
L.  Wilson,  equally  with  that  of  the  defendant  Almeron  C. 
"Wilson,  is  immaterial  and  incompetent  as  to  a  personal  trans- 
action with  Catharine  Farnham  on  the  subject  of  a  convey- 
ance of  the  land  to  the  husband.  {Steele  v.  Ward,  30  Him, 
555 ;  In  re  Clark,  40  id.  233.)  The  trial  court  erred  in 
refusing  to  strike  out  the  testimony  of  witness  Julius  Kuck 
as  to  statements  of  Mrs.  Farnham  made  long  after  transac- 
tion took  place.     {Sanford  v.  EUithorp,  95  N.  Y.  48.) 

Oeorge  Bullard  for  respondent.  Parol  evidence  was  com- 
petent to  prove  the  character  of  the  mortgage,  and,  it  being 
shown  to  be  testamentary  in  character,  Mrs.  Farnham  had  the 
right  to  discharge  it.  {Kelsey  v.  Cooley,  11  N.  Y.  Supp.  745 ; 
Marhey  v.  Markey,  13  id.  925  ;  Meigs  v.  Meigs,  15  Hun, 
453 ;  Stokes  v.  Pease,  19  Wkly.  Dig.  310 ;  Gamsey  v.  Mun- 
day,  44  N.  J.  Eq.  243  ;  Gat^s  v.  iraTnes,  28  N.  Y.  S.  R  313; 
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Weber  v.  Weber,  58  How.  Pr.  256.)  Lovina  Wilson  was  not 
excluded  as  a  witness  by  section  829  of  the  Code.  {Simmons 
V.  Hmena,  101  K  Y.  428 ;  Whitehead  v.  Smith,  81  id.  15Y ; 
AUisY.  Stafford,  14  Hun,  318.) 

Peckham,  J.  The  plaintiffs  brought  this  action  to  foreclose 
seven  mortgages  execiited  by  some  of  the  defendants  at  differ- 
ent times  upon  the  same  premises.  The  defense  of  payment 
was  set  up  and  has  thus  far  prevailed.  By  the  will  ti  one 
Mathias  Brown,  which  was  duly  proved  September  22, 1857, 
Catharine  Famham  became  the  owner  of  a  farm  of  150  acres 
of  land.  She  was  then  73  years  of  age.  On  the  26th  of  the 
same  month  she  conveyed  the  same  farm  to  Almeron  C.  "Wil- 
son and  Valentine  A.  Wilson,  two  of  her  grandchildren,  and 
took  back  from  them  a  mortgage  on  the  same  premises.  The 
condition  stated  in  this  mortgage  was  as  follows  :  "  This  grant 
is  intended  as  a  security  for  the  payment  of  the  following 
sums  of  money,  to  wit :  $75.00  on  the  first  day  of  January  and 
$75.00  on  the  first  day  of  July  in  each  and  every  year  there- 
after during  the  natural  life  of  the  party  of  the  second  part, 
to  be  paid  to  the  party  of  the  second  part  at  the  homes  of  the 
said  parties  of  the  first  part,  in  the  town  of  Carlton. 

"  And  the  further  sum  of  $1,500  to  be  paid  as  follows :  $1,000 
to  Maria  Leach  or  her  heirs  five  years  from  the  death  of  the 
said  party  of  the  second  part,  and  $500  to  be  paid  to  Esther 
C.  Lutts  five  years  from  the  death  of  the  said  party  of  the 
second  part  (the  several  sums  herein  mentioned  are  for  the 
purchase  money  of  said  premises).  And  as  further  consider- 
ation to  these  presents  it  is  agreed  between  the  parties  that  in 
addition  to  the  sums  above  mentioned  and  agreed  to  be  paid 
the  said  parties  of  the  first  part  agree  to  and  with  the  party 
of  the  second  part  to  provide  her,  the  said  Catharine  Fam- 
ham, at  their  home  or  homes,  at  all  times  when  she  may  choose 
during  her  natural  life,  and  provide  for  her  board  and  all 
necessary  clothing,  and  all  things  necessary  and  proper  for  her 
comfort  and  support  during  her  natural  life. 

"  And  this  conveyance  shall  be  void  if  such  payments  be 
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made  as  herein  specified  and  in  case  default  shall  be  made  in 
the  payment  of  the  above  sums  hereby  intended  to  be  secured 
or  any  part  thereof,  or  in  case  default  be  made  in  providing 
for  and  taking  care  of  the  party  of  the  second  part  as  above 
provided,  it  shall  be  lawful  for  the  party  of  the  second  part, 
her  executors,  administrators  or  assigns,  at  any  time  thereafter, 
to  sell  the  premises  hereby  granted,  or  any  part  thereof,  in 
manner  provided  by  law,  and  out  of  the  moneys  arising  from 
such  sale  to  retain  the  amount  then  due,  together  witK  costs 
and  charges  of  making  such  sale.  Or  in  case  default  during  the 
lifetime  of  the  said  Catharine  Farnham  shall  be  made  in  any 
of  the  above  conditions  the  party  of  the  second  part  may 
re-enter  and  take  possession  of  the  above-described  premises 
and  declare  this  obligation  void." 

The  Maria  Leach  named  in  the  above  mortgage  was  the 
sister,  while  Esther  C.  Lutts  was  one  of  the  grandchildren  of 
the  mortgagee,  Catharine  Farnham. 

On  the  12th  of  Oct.,  1857,  this  mortgage  was  satisfied  by 
the  mortgagee,  and  a  satisfaction  piece  was  duly  recorded. 
On  the  13th  of  October,  1857,  the  same  mortgagors  executed 
and  delivered  to  the  same  mortgagee  another  mortgage  on  the 
same  premises,  with  the  condition  therein  substantially  the 
same  as  in  the  first  mortgage,  with  the  exception  of  some 
slight  alteration  as  to  the  terms  upon  which  the  clothing  and 
support  of  the  mortgagee  were  to  be  given,  which'  was  stated 
to  be  while  she  was  living  with  the  mortgagors.  Thereafter, 
between  Oct.  15, 1858,  and  the  time  of  her  death,  there  was  a 
series  of  conveyances  of  this  farm  to  and  from  Catharine 
Farnham  and  the  grantees  in  the  first-named  deed,  or  to  their 
wives  in  one  form  or  another,  and  there  was  also  a  series  of 
mortgages  executed  by  the  grantees  in  the  deeds,  each  of  which 
mortgages  contained  substantially  the  same  condition  as  the 
first-mentioned  one,  varying  sometimes  in  the  amounts  and 
times  of  payment,  excepting  that  the  last  mortgages  left  out 
the  condition  as  to  the  payment  of  any  money  whatever  to 
either  Maria  Leach  or  Esther  C.  Lutts.  Tlie  referee  found 
that  the  mortgages,  up  to  the  last  one  in  which  the  sister  and 
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grandchild  were  left  out,  and  in  which  they  had  no  interest, 
had  all  been  satisfied  in  their  order,  and  the  satisfaction  pieces 
duly  recorded,  and  that  each  subsequent  mortgage  was  intended 
as  a  substitution  for  the  preceding  one  which  was  satisfied  by 
Catliarine  Farnham.  He  also  found  that  she  took  the  various 
mortgages  upon  the  understanding  and  belief  that  the  whole 
arrangement  was  testamentary  in  its  character  and  in  the 
nature  of  a  will ;  that  she  retained  possession  and  control  of 
the  various  mortgages  until  new  arrangements  were  made 
upon  good  consideration  passing  to  her,  and  then  she  duly 
satisfied  such  mortgages  and  received  others  in  their  place. 
He  further  found  t^at  neither  Maria  Leach  nor  Esther  Lutts 
had  any  knowledge  or  took  any  delivery  of  or  in  any  manner 
accepted  or  assented  to  any  of  the  mortgages  mentioned  in 
the  complaint,  or  any  of  the  provisions  in  any  of  the  mort- 
gages providing  in  any  way  in  their  favor  prior  to  the  satis- 
faction of  such  mortgages. 

These  are  the  mortgages  to  foreclose  which  this  action  is 
brought,  and  the  plaintiffs  claim,  as  representing  the  interests 
of  Maria  Leach  and  Esther  C.  Lutts,  that  the  amounts  named 
in  each  of  the  mortgages  in  their  favor  are  now  due  the  plain- 
tiffs, and  that  as  to  them  there  has  been  no  satisfaction  of  any 
one  of  such  mortgages.  Although  there  is  no  question  that 
Catharine  Farnham  signed  the  satisfaction  pieces  of  the  Various 
mortgages  and  intended  thereby  to  satisfy  them,  yet  the  con- 
tention is  that,  after  she  had  taken  the  first  mortgage  with  the 
condition  as  to  the  payment  of  the  moneys  to  Maria  Leach 
and  Esther  Lutts,  she  never  had  the  power  to  thereafter  sat- 
isfy that  mortgage  or  any  subsequent  one  so  far  as  the  pay- 
ments to  them  were  concerned,  and  the  plaintiffs  insist  that 
each  mortgage  subsequent  to  the  first,  instead  of  being  a  sub- 
stitution for  its  predecessor,  became  security  for  the  payment 
of  the  sum  mentioned  in  the  mortgage  in  addition  to  the 
amounts  mentioned  in  the  earlier  instruments.  If  this  be  the 
true  state  of  the  case,  the  payments  provided  for  Maria  Leach 
and  Esther  C.  Lutts  have  grown  from  the  amounts  mentioned 
in  the  first  mortgage,  $1,000  and  $500  respectively,  to  the  total 
SioKELS  —Vol.  XC VIII.        66 
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sum  of  $6,Y50,  together  with  interest  from  August  20,  1883, 
that  date  being  five  years  after  the  death  of  Catharine  Fam- 
ham.    It  seems  to  us  to  be  a  very  plain  case  against  the  plaintiffs. 

They  urge  that  the  condition  in  these  mortgages  amounts  to  a 
promise  made  by  one  person  to  another  for  the  benefit  of  a  thirds 
and  that  such  third  person  can  enforce  the  liability  thus  created. 

There  are,  as  it  seems,  many  answers  to  that  position. 

Catharine  Farnham,  at  the  time  of  the  first  deed  from  her 
to  the  grantees  therein  named,  was  the  owner  in  fee  of  the 
farm  therein  conveyed.  The  mortgage  given  back  to  her  was^ 
security  for  the  purchase  money  of  the  fann.  There  is  no- 
evidence  that  she  ever  owed  a  penny  or  was  under  any 
pecuniary  obligation  to  her  sister  or  granddaughter  named  ia 
the  mortgage  which  she  took  back.  As  there  was  not  a  par- 
ticle of  proof  of  such  a  fact,  the  promise  (assuming  one  was 
made)  of  her  debtors  made  to  her  to  pay  money  to  a  third 
person  to  whom  she  owed  no  debt,  and  was  under  no  legal 
liability,  was  not  such  a  promise  as  could  be  taken  advantage 
of  by  that  third  person.  Again,  the  form  of  the  conditions  in 
these  various  mortgages,  and  the  actual  dealings  between  the 
parties  to  them,  as  evidenced  by  the  records  of  the  several 
deeds  and  mortgages,  afford  an  overwhelming  presumption 
that  the  provisions  for  the  payments  to  these  ladies  after  the 
death  of  the  mortgagee,  Catliarine  Farnham,  were  in  their 
nature  testamentary,  amounting  to  nothing  more  than  a  legacy 
or  gratuity  given  by  or  coming  from  the  mortgagee,  and  the 
whole  conditions  of  the  various  mortgages  were  obviously  sub- 
ject to  alteration  at  any  time  by  the  assent  of  the  partiea.thereto. 

The  doctrine  of  Lawrence  v.  Fox  (20  K.  Y.  268)  and  the 
subsequent  cases  can  furnish  no  ground  for  sustaining  the 
right  of  the  plaintiffs  to  maintain  this  action.  In  none  of 
them  is  there  an  intimation  that  the  action  could  be  sustained 
by  the  third  person  in  the  absence  of  any  liability  in  his  favor 
due  or  to  grow  due  from  the  one  to  whom  the  promise  was- 
made.  In  Oifford  v.  Carrigan  (117  N.  T.  257)  Judge 
Finch  reviews  the  subject  and  cites  the  various  authorities^ 
and  states  the  grounds  upon  which  the   liability  has  been 
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placed.  To  maintain  the  action  by  the  third  person  there 
mufit  be  this  liability  to  him  on  the  part  of  the  promisee. 
Plaintiffs  claim  that  the  existence  of  these  mortgages,  their 
record  in  the  clerk's  office,  and  the  beneficial  nature  of  the 
provisions  therein  for  those  third  parties,  form  proof  enough 
of  a  delivery  of  the  mortgages  to  them  and  of  their  accept- 
ance of  the  provisions  in  their  favor,  and  that  hence  those 
provisions  could  not  be  altered  without  their  consent. 

Finding  upon  the  records  a  deed  from  one  party  to  another 
is  not  always  evidence  of  a  delivery  by  the  grantor  to  the 
grantee.  Taken  with  other  facts  it  miglit  afford  a  presump- 
tion, but  it  is  never  conclusive  evidence  as  claimed  by  counsel 
for  plaintiffs.  {Oiffovd  v.  Corrigan,  105  N.  T.  223-227.) 
But  we  have  a  finding  founded  upon  evidence  that  the  mort- 
gages were  delivered  to  Catharine  Famham  and  that  she  alone 
had  possession  of  and  controlled  them,  gave  them  up,  satisfied 
them  and  took  otliers  in  their  stead.  There  is  no  admission 
in  the  answer  to  the  contrary.  The  plaintiffs  alleged  that  the 
discharges  of  these  mortgages  were  made  without  the  knowl- 
edge or  concurrence  of  Maria  Leach  or  Esther  Lutts.  This 
allegation  in  the  complaint  was  denied  in  the  answer,  and  upon 
information  and  belief  it  was  alleged  that  each  knew  of  the 
making  and  execution  of  these  satisfaction  pieces.  This  is  no 
admission,  and  the  finding  is  that  they  did  not  know  of  or 
consent  thereto,  the  further  finding  being  that  they  knew 
nothing  of  the  existence  of  the  mortgages  themselves.  Nor 
do  these  various  mortgages  constitute  a  trust  for  Maria  Leach 
and  Esther  Lutts.  A  perusal  of  each  or  all  of  them  induces  a 
clear  belief  on  our  part  that  there  was  not  the  slightest  inten- 
tion or  desire  to  create  a  tnist  on  the  part  of  any  of  the  par- 
ties to  these  mortgages.  In  that  respect  and  in  others  they 
are  different  from  the  case  of  McPheraon  v.  Rollins  (107  N. 
Y.  316),  cited  by  counsel.  In  that  case  the  purpose  was  to 
make  a  provision  for  the  present  maintenance  of  the  mort- 
gagee's daughter  and  two  grandchildren,  and  it  was,  therefore, 
provided  that  certain  payments  should  be  made  by  the  mort- 
gagor at  once  and  should  be  continued  to  be  made  by  her 


524  Mission  of  the  I.  V.  v.  Cbontn.  [Nov., 

Statement  of  case.  [YoL  143. 

periodically  during  a  certam  time.  We  held  it  was  apparent 
that  a  trust  in  favor  of  the  grandchildren  was  intended,  which 
could  not  be  satisfied  by  the  mortgagee  therein.  The  case  of 
Martin  v.  J^unk  (75  N.  Y.  134)  was  cited  to  sustain  that 
decision. 

Here,  however,  we  have  a  case  whore  in  the  writings  them- 
selves there  are  no  appropriate  words  creating  a  trust,  and 
the  surrounding  circumstances  are  clearly  such  as  to  prevent 
any  implication  of  an  intention  to  create  one.  By  the  sur- 
rounding circumstances  I  mean  the  repeated  changes  made 
by  the  parties  in  these  various  deeds  and  mortgages,  which, 
coupled  with  the  language  used  in  all  of  the  mortgages, 
conclusively  point  to  these  provisions  in  favor  of  these 
ladies  as  being  simply  testamentary  in  their  character.  Upon 
this  view  it  was  immaterial  whether  it  was  error  to  admit  evi- 
dence as  to  the  oral  statements  of  the  attorney  and  Catharine 
Famliam  when  he  was  called  to  make  a  will  for  her.  The 
various  instruments  themselves  lead  to  the  same  conclusion, 
and  hence  no  harm  has  been  done  if  there  were  this  error, 
which,  however,  we  do  not  intimate  or  decide. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 

T?HE  Mission  of  the  Immaoctlate  Vibgin  fob  the  Pkotbo- 
TioN  OF  Homeless  and  Destitute  Children  in  the  Crrr 
of  New  Yobk,  Respondent,  v.  Michael  Cbonin,  Appellant. 

Where  land  is  uninclosed,  uncultivated,  unimproved  and  unoccupied,  tlie 
facts  that  a  person  has  for  twenty  years  claimed  title  thereto,  surveyed 
it,  marked  its  boundaries  by  monuments,  cut  trees  thereon  from  time  to 
time,  and  for  a  few  years  has  paid  taxes  thereon,  do  not  establish  an 
adverse  possession,  nor  do  these  facts,  in  the  absence  of  a  constructive 
or  actual  possession,  authorize  the  presumption  of  a  grant  from  the 
true  owner. 

Aw  V.  Strang  (119  N.  Y.  816);  MeBoberU  v.  Bergnutn  (182  id.  TS). 
distiaguished. 

(Argued  October  80,  1894;  decided  November  27,  1894.) 
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Appeal  from  judgment  of  the  Greneral  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an 
order  made  December  17, 1892,  which  affirmed  a  judgment  in 
favor  of  plaintiff  entered  upon  a  verdict  directed  by  the 
court. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Abner  C.  Thomas  for  appellant.  The  admission  that  the 
partition  of  1809  is  the  common  source  of  title  is  fatal  to  the 
plaintiff's  case.  (Code  Civ.  Pro.  §§  368-372.)  The  acts  of 
trespass  committed  by  the  grantors  of  the  defendants  in  cut- 
ting cedars  on  the  property  did  not  constitute  possession. 
{Thompson  v.  Burhans,  61  K  Y.  52;  79  id.  93,  99,  100; 
Miller  v.  Downing^  54  id.  631 ;  Munro  v.  Merchami^  28  id. 
9  ;  Argotainger  v.  Yines^  82  id.  313 ;  Wheeler  v.  Spinola^  54 
id.  377,  387 ;  Price  v.  Brown,  101  id.  669.) 

James  F,  Swanton  for  respondent.  To  sustain  the  appeal 
of  the  defendant  it  must  be  shown  as  a  matter  of  law  that  the 
evidence  was  not  sufficient  to  sustain  the  plaintiff's  claim  of 
title.  {Thompson  v.  Simpson,  128  N.  Y.  270.)  The  prop- 
erty was  wild  land.  It  was  admitted  that  it  formerly  belonged 
to  Bannister.  The  plaintiff's  grantors  claimed  a  title  for 
many  years  prior  to  this  suit  being  brought.  They  conveyed 
the  property  and  exercised  all  the  acts  of  ownership  of  which 
the  property  admitted.  These  facts  established  a  title  by 
adverse  possession.  If  not  sufficient  to  sustain  that  claim  then 
they  were  sufficient  to  justify  the  presumption  of  a  grant  of 
the  fee  from  Bannister  or  his  descendants.  {lioe  v.  /Strong, 
119  N.  Y.  319 ;  MoBoherts  v.  Bergman,  132  id.  73 ;  Code 
Civ.  Pro.  §  370,  subd.  3.)  The  property  was  only  since  1884 
taxed.  .  It  was  assessed  as  belonging  to  the  plaintiff.  The 
plaintiff  paid  the  taxes.  This  fact,  in  connection  with  the 
other  facts  above  referred  to,  considering  the  nature  of  the 
property,  makes  out  a  prim^  fade  title.  {Hanger  v.  Hager^ 
88  Barb.  92.) 
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Eabl,  J.  This  is  an  action  of  ejectment,  commenced  April 
10th,  1889,  to  recover  about  thirty  acres  of  land  known  as  lots 
4  and  6  of  the  second  division  of  Rockaway  Beach.  The  land 
extends  along  the  Atlantic  ocean  about  1,320  feet  with  a  depth 
back  from  the  ocean  of  about  900  feet.  In  1809  there  was  a 
partition  proceeding  in  the  Court  of  Common  Pleas  of  Queens 
county  for  the  partition  among  alleged  owners  of  a  large  tract 
of  land  including  this  land,  and  in  that  proceeding  this  land 
was  set  off  to  Thomas  Bannister  in  the  right  of  his  wife 
Eachel,  and  it  was  admitted  upon  the  trial  that  both  parties 
claimed  under  that  partition.  The  plaintiff,  upon  the  trial, 
gave  no  evidence  of  any  conveyance  from  or  under  the  Ban- 
nisters, and  gave  no  documentary  evidence  connecting  its  title 
with  the  Bannister  title.  The  only  documentary  evidence  of 
title  it  gave  was  as  follows :  A  deed  dated  January  28th, 
1869,  from  Benjamin  C.  Lockwood,  Jr.,  and  his  mother  to 
Charles  Donohue,  and  a  deed  from  Donohue  to  the  plaintiff, 
dated  January  4:th,  1881.  There  was  no  proof  whatever  show- 
ing any  title  in  the  grantors  of  Donohue  from  or  under  the 
Bannisters ;  and  so  there  is  no  claim  that  the  plaintiff  had  a 
documentary  chain  of  title.  The  defendant  claims  the  right 
of  possession  of  the  land  as  lessee  from  a  grandson  of  the 
Bannisters,  and  the  complaint  alleges  that  he  entered  into 
possession  of  the  land  May  1, 1887,  and  he  has  ever  since  been 
in  possession  thereof. 

The  plaintiff  claims  title  in  two  ways :  by  adverse  possession, 
and,  failing  in  that,  by  proof  from  which  the  court  could 
presume  a  grant  from  or  under  the  Bannisters.  We  think 
both  claims  of  title  are  unfounded.  This  was  uninclosed, 
uncultivated,  unimproved  and  unoccupied  land.  The  plaintiff 
and  its  predecessors  had  exercised  some  acts  of  apparent 
ownership  upon  the  land.  They  had  claimed  title  to  the  land, 
surveyed  it,  marked  the  boundaries  thereof  by  monuments, 
from  time  to  time  cut  trees  upon  it,  and  for  a  few  years  paid 
the  taxes  thereon.  All  these  acts,  as  we  have  frequently  held, 
fall  short  of  showing  adverse  possession  as  defined  in  the 
Code.    (Sec.  272 ;  Wheeler  v.  Spinola,  54  N.  Y.  377 ;  Thamp- 
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son  V.  Burhans,  61  id.  52 ;  Miller  v.  Zonff  Island  B.  B.  Co.^ 
71  id.  380;  Thompson  v.  BurTianSy  79  id.  93;  Price  v. 
Brovm,  101  id.  669.) 

The  plaintiff  cannot  claim  constructive  possession  of  the 
land  under  section  370  of  the  Code,  because  no  part  of  the 
tract  was  improved,  and  the  trees  cut  therefrom  were  not  cut 
for  use  upon  the  tract,  but  for  use  upon  other  land  at  least 
two  miles  distant. 

The  presumption  of  a  grant  of  the  land  from  or  under  the 
Bannisters  to  some  one  of  the  plaintiff's  predecessors  rests 
upon  an  equally  slender  foundation.  Here  there  was  claim 
of  title  for  many  yiears,  and  acts  upon  the  land  consistent  with 
and  indeed  indicative  of  ownership.  But  such  claim  and  acts, 
in  the  absence  of  actual  or  constructive  possession  going  with 
them  and  characterized  by  them,  have  never  of  themselves  been 
held  suflScient  to  authorize  the  presumption  of  a  grant  from 
the  true  owner.  The  plaintiff's  claim  of  title  extends  back 
less  than  twenty  years  prior  to  the  defendant's  possession.  Its 
deeds  are  all  modem,  and  any  title  derived  from  the  Ban- 
nisters must  have  been  modem  as  they  were  living  in  1809. 
If  upon  such  facts  as  exist  here  a  grant  could  be  presumed  it 
would  be  easy  for  a  claimant  to  land  to  get  around  the  careful 
provisions  of  law  as  to  adverse  possession.  If  he  failed  to 
show  facts  suflScient  for  adverse  possession,  he  could  yet  use 
the  same  inadequate  facts  to  raise  a  presumption  of  a  grant. 
The  plaintiff's  counsel  places  reliance  upon  the  two  cases  to 
which  he  calls  our  attention,  and  which  we  will  notice.  In 
Boe  V.  Strong  (119  N.  Y.  316)  there  was  dispute  as  to  plain- 
tiff's title  to  upland  and  the  adjacent  land  under  the  water  of 
Setauket  bay.  The  plaintiff  established  his  title  to  the  upland 
bounded  by  high-water  mark  on  the  bay  by  a  chain  of  title 
running  back  more  than  two  hundred  years,  and  he  showed  a 
chain  of  title  to  the  land  below  high-water  mark  in  front  of 
his  upland  for  more  tlian  one  hundred  years,  running  back  to 
a  deed  from  Joseph  Brewster  to  Andrew  Seaton,  dated  Janu- 
ary 21, 1768,  and  he  showed  acts  of  ownership  upon  the  land 
covered  by  this  deed  running  back  so  far  as  the  memory  of 
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living  witnesses  could  go.  The  land  under  water  originally 
belonged  to  the  town  in  which  it  was  situated.  The  town 
had  nearly  two  hundred  years  before  the  trial  of  that  action 
conveyed  away  the  adjacent  land  under  water,  being  all  the 
land  it  owned  on  Setauket  bay,  except  the  land  covered  by 
the  Brewster  deed,  making  a  boundary  upon  the  land  covered 
by  that  deed.  Under  such  circumstances,  with  others  not 
here  mentioned,  this  CQurt  held  that  a  deed  from  the  town  to 
Brewster  or  some  one  under  whom  he  held  should  be  pre- 
sumed, and  the  presumption  was  made  in  favor  of  the  owner 
of  the  upland.  That  case  is  widely  different  from  this.  Im 
McRoberts  v.  Bergman  (132  N.  Y.  73)  the  land  in  dispute 
was  a  sand  beach  on  the  lower  bay  of  New  York  adjacent  to 
the  plaintiff's  upland,  and  the  beach  was  occupied  and  used 
in  connection  with  the  upland,  and  as  part  of  the  same  farm, 
the  beach  and  the  upland  constituting  a  single  lot.  The 
plaintiff  proved  a  chain  of  title  to  the  lot  running  back  for 
much  more  than  one  hundred  years.  Whatever  presumptions 
were  indulged  in  there  furnish  no  precedent  for  this  case. 

"We  are,  therefore,  of  opinion  that  the  plaintiff  failed  to 
show  a  titFe  to  the  land  in  question  suflScient  for  the  main- 
tenance of  this  action,  and  that  the  judgment  should  be 
reversed  and  a  new  trial  granted. 

All  concur. 

Judgment  reversed. 


In  the  Matter  of  the  Charges  of  Cobkelius  J.  Byai^  againsC 
Charles  E.  Opdykb,  Jr.,  an  Attorney. 

It  is  the  duty  of  the  court,  whenever  a  case  is  presented  charging  aa 
attorney  at  law  with  dishonest  conduct  in  his  professional  character,  and 
the  case  is  properly  proved,  to  administer  the  proper  punishment  \sj 
removing  him  from  his  ofQce. 

(Argued  October  30,  1894;  decided  November  27,  1884.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
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made  October  23,  1891,  removing  Charles  E.  Opdyke,  Jr., 
from  the  office  of  attorney  and  counselor  at  law  for  deceit  and 
fraud  in  the  practice  of  his  profession. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Edwin  Hicks  for  appellant.  The  order  made  by  the  Gren- 
eral  Term  is  reviewable  in  this  court.  {EldAdg^s  Case^  82 
N.  Y.  167.)  The  charges  made  in  the  name  of  Mr.  Ryan 
have  not  been  sustained.  {In  re  Post^  —  N".  Y.  S.  R.  641 ; 
Kelly  V.  Baker^  132  X.  Y.  1 ;  Carroll  v.  Pettit^  67  Hun,  418 ; 
Bv/m  V.  Sock,  21  N.  Y.  S.  R.  974 ;  Lloyd  v.  Matthewn^  51 
N.  Y.  124 ;  In  re  Knapp,  85  id.  284.) 

e/".  W.  DwnweU  for  respondent.  **  An  attorney  or  coun- 
selor who  is  guilty  of  any  deceit,  malpractice,  crime  or  misde- 
meanor may  be  suspended  from  practice  or  removed  from 
office  by  the  General  Term  thereof."  (Code  Civ.  Pro.  §  67.) 
"An  attorney  or  counselor  who  is  guilty  of  any  deceit  or  collu- 
sion, *  *  *  with  intent  to  deceive  the  court  or  a  party, 
is  guilty  of  a  misdemeanor."  (Code  Civ.  Pro.  §  70 ;  1  Wheeler 
Cr.  Cas.  330.)  The  judgment  of  the  General  Term  was 
proper.     {Ex parte  Wall,  17  Otto,  107  ;  107  U.  S.  556.) 

Peckham,  J.  Charges  against  the  appellant,  an  attorney  at 
law,  were  preferred  to  the  General  Term  of  the  Supreme 
Conrt  in  the  fifth  department,  and  action  thereon  was  asked 
for.  The  court  by  an  order  to  show  cause  summoned  the 
accused  to  appear  before  it,  and  the  charges  were  denied  by 
him  upon  his  appearance  pursuant  to  such  order.  Thereupon 
the  court  referred  the  matter  to  a  referee  to  take  the  evidence 
in  regard  to  the  issues  thus  formed  and  to  report  the  evidence 
taken  together  with  his  opinion  thereon  to  the  court.  Hear- 
ings before  the  referee  were  subsequently  had  and  the  evi- 
dence submitted  to  him.  This  evidence  lie  transmitted  to  the 
court,  together  with  a  formal  report,  in  which  he  made  certain 
findings  of  fact  which  he  regarded  as  established  by  such  evi- 
dence, and  he  also  transmitted  a  formal  opinion  with  the 
SioKBLB— Vol.  XCVIII         67 
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evidence,  in  which  opinion  he  stated  the  general  result  of  his 
examination  of  the  evidence  and  that  the  charges  he  men- 
tioned therein  had  been  proved  to  his  satisfaction. 

The  whole  question  came  before  th^  Supreme  Court  at  a 
Oeneral  Term  upon  the  report  of  the  referee,  and  his  opinion 
und  the  evidence  taken  by  him,  and  the  court  after  hearing 
the  parties  affirmed  the  referee's  report  and  removed  the 
accused  from  his  office  of  attorney  and  counselor  at  law. 
From  the  order  of  removal  the  attorney  has  appealed  to  this 
court. 

Upon  the  hearing  before  us  his  counsel  has  claimed  that  it 
^as  the  right  and  the  duty  of  this  court  to  review  all  ques- 
tions of  fact  arising  upon  conflicting  evidence,  and  he  has 
cited  the  case  of  In  re  Eldridge  (82  N.  Y.  161)  as  authority 
for  that  claim. 

In  that  case  section  1337  of  tlie  Code  of  Civil  Procedure 
does  not  appear  to  have  been  cited  by  counsel  or  court  and  its 
provisions  in  this  regard  may  have  been  overlooked. 

We  have,  however,  in  this  case  carefully  read  the  record  which 
has  been  presented  to  us  and  have  given  full  attention  to  all 
the  evidence  that  was  taken  before  the  referee  and  returned 
by  him  to  tha  General  Term,  and  we  are  prepared  to  say  that 
its  perusal  satisfies  us  that  the  referee  and  the  General  Term 
made  no  mistake  in  coming  to  the  conclusions  they  did.  That 
portion  of  his  account  as  presented  by  the  defendant  and  called 
•**  Schedule  A  "  in  the  action  which  he  commenced  against  the 
firm  of  J.  O.  Spencer,  Son  &  Co.,  taken  in  connection  with  the 
examination  and  cross-examination  of  the  defendant  himself  in 
regard  to  it,  leaves  no  rational  doubt  in  our  minds  that  such 
account  was  a  false  one,  made  up  by  the  defendant  herein  and 
for  the  purpose  of  enlarging  his  claim  against  the  firm. 

We  are  also  of  the  opinion,  arrived  at  from  a  perusal  of  the 
evidence  in  the  case,  that  the  defendant  did  not  tell  the  truth 
in  his  complaint  in  that  same  action  against  the  firm,  and  that 
the  schedules  annexed  to  the  complaint  and  referred  to  therein 
as  forming  part  thereof  did  not  show  a  truthful  statement  of 
the  accounts  or  of  the  services  rendered  by  him,  and  that,  in 
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fact,  he  liad  not  rendered  the  services  charged  for  in  a  large 
portion  of  such  schedules.  His  testimony  in  regard  to  these 
matters  in  the  subsequent  trials  of  the  actions  brought  by  and 
against  him  and  tried  J^ef ore  referees,  was  also,  in  our  opinion, 
false,  and  we  think  he  was  not  simply  mistaken. 

If  such  facts  were  properly  proven  before  the  referee  and 
sent  by  him  to  the  General  Term  and  acted  on  by  that  court, 
it  is  clear  that  the  order  made  by  the  court  disbarring  the 
defendant  was  entirely  justified. 

"We  think  the  proof  was  ample  upon  these  points  and  called 
for  the  conclusions  of  fact  arrived  at  by  the  referee  in  his 
opinion. 

The  testimony  has  been  examined  in  this  court  without 
prejudice  against  the  defendant  and  with  a  most  anxious 
desire  upon  our  part  to  take  as  charitable  a  view  of  the  evi- 
dence as  could  fairly  be  reconciled  with  the  proper  discharge 
of  our  duty  in  the  matter.  We  are  fully  impressed  with  the 
great  gravity  of  the  case  and  of  the  painful  consequences  to 
defendant  which  must  follow  our  affirmance  of  the  order  of 
the  Supreme  Court.  At  the  same  time  we  cannot  forget  that 
it  rests  with  the  courts  to  aid  and  further  the  efforts  on  the 
part  of  the  profession  to  maintain  the  honor  and  integrity  of 
its  own  members,  and  whenever  a  case  is  presented  which 
shows  that  an  individual  member  of  that  profession  has  been 
guilty  of  dishonest  conduct  in  his  professional  character,  it  is 
the  duty  of  the  court,  when  the  case  is  properly  proved,  to 
administer  the  proper  punishment.  This  is  not  only  justice 
to  the  profession  itself,  but  it  is  a  protection  to  the  public 
which  ought  to  be  justified  in  its  belief  that  any  one  holding  a 
license  to  practice  in  the  courts  of  this  state  is  at  least  of  good 
moral  character  and  fit  to  be  intrusted  with  the  duty  of  pro- 
tecting the  interests  of  others. 

The  order  of  the  Supreme  Court  should  be  affirmed. 

All  concur. 

Order  affirmed. 
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The  Tillage  of  Pelham  Manor,  Appellant,  v.  The  New 
EocHELLE  Water  Company,  Respondent. 

The  provision  of  that  article  of  the  Transportation  Corporations  Act  relat- 
ing to  water  works  corporations  (Art.  7,  §  2,  chap.  566,  Laws  of  1890) 
which  authorizes  such  corporations  when  they  have  obtained  the  permit 
required  by  the  article  (g  80)  "to  lay  their  water  pipes  in  any  street 
*  *  *  of  an  adjoining  town  or  village,"  is  not  limited  to  cases  where 
an  adjoining  town  or  village  intervenes  between  the  source  of  supply 
and  the  town  or  village  to  be  supplied,  and  it  is  necessary,  in  order  to 
carry  the  water  to  the  village  or  town  granting  the  permit,  to  lay  the 
pipes  in  the  streets  of  the 'adjoining  town  or  village;  but  the  authority 
may  be  exercised  by  such  a  corporation  whenever  it  is  necessary  to  lay 
the  pipes  in  those  streets  in  order  to  effectually  and  properly  execute 
the  purpose  for  which  it  was  created. 

In  an  action  to  restrain  defendant,  a  water  works  company,  organized  to 
supply  a  village  adjoining  plaintiff,  from  using  one  of  plaintiff's  streets 
in  which  defendant  had  laid  its  pipes  without  plaintiff's  consent,  it 
appeared  that  defendant  laid  its  pipes  in  the  street  for  the  purpose  of 
connecting  two  of  its  mains  which  terminated  in  **  dead  ends  "  near  the 
boundary  line  of  the  two  villages;  this  connection  completed  the  circuit, 
added  greatly  to  the  pressure,  and  furnished  running  instead  of  stag- 
nant water.  The  court  found  that  in  order  to  perform  the  purpose  of 
its  incorporation  it  was  necessary  for  defendant  to  lay  its  pipes  in  the 
street  in  question.  Held,  that  such  a  use  of  the  street  was  within  the 
scope  of  defendant's  authority;  and  so,  that  the  action  was  not 
maintainable. 

Reported  below,  67  Hun,  98. 

(Argued  October  19,  1894  ;  decided  November  27,  1894.) 

Appeal  from  judgment  of  the  General  Term  of  the  Snpreme 
Court  in  the  second  judicial  department,  entered  upon  an 
order  made  February  13,  1893,  which  affirmed  a  judgment  in 
favor  of  defendant  entered  upon  a  decision  of  the  court  dis- 
missing the  complaint  on  trial  at  Special  Term. 

This  action  was  brought  to  restrain  defendant,  a  corporation 
organized  for  the  purpose  of  supplying  plaintiff  with  water, 
from  laying  its  water  main*  in  the  Boston  Post  road  within 
plaintiff's  municipal  limits. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 
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Jabiah  Holniea^  Jr,^  for  appellant.  The  statute  only  author- 
ized a  water  company  to  lay  its^  pipes  in  the  streets  of  an 
adjoining  village  in  order  to  get  from  its  source  of  supply  to 
the  village  to  l)e  supplied.  (Laws  of  1892,  chap.  617 ;  Cfarrir 
eron  v.  JV^.  Y.  <&  If.  F.  W,  Co.,  133  N.  Y.  366 ;  People  v. 
Jaehne,  103  id.  197 ;  Smith  v.  People,  47  id.  336 ;  In  re  B. 
E.  R.  R.  Co.,  25  id.  444.)  The  construction  given  to  the 
section  by  the  court  below,  that  defendant  can  use  any  and  all 
of  the  streets  of  Pelham  Manor  simply  because  it  adjoins  New 
Kochelle,  and  that  it  is  immaterial  whether  the  pipe  is  neces- 
sary to  enable  defendant  to  get  from  its  water  works  or 
source  of  supply  to  New  Rochelle,  is  untenable.  {People  ex 
rel.  V.  Newtoii,  112  N.  Y.  396  ;  People  v.  Thompson,  98  id.  6 ; 
Wood  V,  Lacombe,  99  id.  49 ;  McGaffin  v.  City  of  Cohoes,  74 
id.  389  ;  Tracy  v.  T.,  etc.,  R.  R.  Co.,  38  id.  437 ;  L.  S.  &  M. 
S.  R.  Co.  V.  Roach,  80  id.  344;  Riggs  v.  Palmer,  115  id. 
606.)  Plaintiff  is  entitled  to  an  injunction  to  restrain  the 
illegal  act  of  defendant.  {Davis  v.  Mayor,  etc.,  14  N.  Y. 
524 ;  Milhau  v.  Sharp,  27  id.  611 ;  People  v.  Kerr,  Id.  193 ; 
Milhurn  V.  Fowler,  27  Hun,  568 ;  Yaii  Brunt  v.  Tov>n  of 
Flatbush,  128  N.  Y.  50 ;  Wheelock  v.  Noonan,  108  id.  183 ; 
City  of  Cohoes  v.  D.  cfe  H.  C.  Co.,  134  id.  408 ;  People  v.  E. 
G.  L.  Co.,  141  id.  238;  People  v.  T.  A.  R.  R.  Co.,  112  id. 
403;  Town  of  Mentz  v.  CooTt,  108  id.  504;  Ostrander  v. 
Weber,  114  id.  56  ',  B.  S.  i&  C.  Co.  v.  P.,  L.  <&  W.  R.  R. 
Co.,  130  id.  152 ;  W.  S.  Bank  v.  Town  of  Solon,  136  id. 
473.) 

Martin  J.  Keogh  for  respondent.  As  to  public  bodies  and 
quasi  public  corporations  equity  will  not  interfere  with  the 
exercise  of  their  lawful  powers,  unless  the  acts  complained  of 
are  clearly  illegal,  or  unless  the  statute  under  which  they  are 
acting  is  void,  or  unless  irreparable  loss  and  damage  are  clearly 
and  positively  established.     {P.  P.  i&   C   L  R.  R.  Co.  v. 

WilUamson,^^^  Hun,  216;  In  re  ]S\  R.  W.  Co.,  46  id.  552; 

Village  of  Tarrytown  v.  P.  W.  W.  Co.,  15  N.  Y.  S.  II.  816.) 
Where  a  corporation  is  clothed  with  certain  powers  and  has 
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imposed  upon  it  certain  duties,  with  respect  to  any  public 
work,  and  is  proceeding  within  the  scope  of  its  authority,  in 
good  faitli,  a  court  of  equity  will  not  interfere  by  injunction 
unless  it  can  be  shown  clearly  and  positively  that  irreparable 
loss  and  damage  will  result.  {3f organ  v.  City  of  Bifighxnnr 
ton,  102  N.  Y.  500  \  P.  P.i&  C,  L  Ji.  B.  Co.  v.  Williaimon, 
24  Hun,  216 ;  Baxter  v.  S.  D.  R.  B,  Co,,  61  Barb.  428 ; 
Bodgkhuon  v.  Z.  7.  i?.  B.  Co,,  4  Edw.  Ch.  411 ;  Davis  v.  A. 
Society,  75  If .  Y.  362.)  Tlie  court  has  found  that  it  was  abso- 
lutely necessary  for  sanitary  reasons  for  defendant  to  com- 
plete its  circuit  by  laying  its  pipes  through  Pelhamdale  ave- 
nue. Tlie  court  cannot  review  these  findings.  The  excep- 
tions thereto  are  unavaiUng  because  they  state  no  ground 
upon  v'hich  the  exceptions  are  based.  {Keogh  v.  WeaierveUy 
66  X.  Y.  636 ;  Chester  v.  Dickenson,  54  id.  13 ;  Trams  v. 
Travis,  122  id.  449;  Aldridge  v.  Aldridge,  120  id.  614; 
JVewell  v.  Doty,  33  id.  83  ;    ]t^ard  v.  Craig,  87  id.  550.) 

O'Brien,  J.  The  equitable  relief  which  the  plaintiff 
sought  to  obtain  in  this  action  was  to  restrain  the  defendant 
from  the  use  of  one  of  the  highways  within  the  corporate 
limits  of  the  plaintiff  and  known  as  the  Boston  Turnpike 
road.  This  liighway  was  under  the  exclusive  care  and  control 
of  the  plaintiff's  board  of  trustees.  The  defendant  is  a  cor- 
poration organized  under  chapter  737  of  the  Laws  of  1873, 
for  the  purpose  of  supplying  the  village  of  New  Rochelle 
with  water,  and  it  now  exists  under  the  act  of  its  creation, 
which  subsequently  became  incorporated  into  and  a  part  of 
the  general  statute  on  this  subject.  (Laws  of  1890,  ch.  566, 
art.  7,  §  2 ;  Caeron  v.  iV\  Y.  &  Mount  Vernon  Wat^r  Co.y 
133  X.  Y.  336.)  The  village  of  Pelham  Manor  and  the  vil- 
lage of  New  Rochelle  are  adjoining  villages,  and  the  claim  of 
the  plaintiff  is  that  the  defendant  had  no  jwwer  or  authority 
to  lay  down  its  water  pipes  or  mains  in  the  highway  in  ques- 
tion or  use  it  for  the  purpose  of  executing  the  puq^ose  of  its 
incorporation,  without  the  plaintiff's  permission,  expressed 
through  its  constituted  municipal  authorities.     This  perniis- 
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sion  was  not  obtained,  and  if  it  was  necessary  the  plaintiff 
had  the  right  to  protect  its  streets  and  highways  from  any 
unauthorized  interference  on  the  part  of  the  defendant. 
Among  the  powers  conferred  upon  the  defendant  by  the  acta 
of*  1873  and  1890,  above  referred  to,  is  the  authority  "to  lay 
and  maintain  their  pipes  and  hydrants  for  delivering  and  dis- 
tributing water  in  any  street,  highway  or  public  place  of  any 
town  or  village  in  which  it  has  obtained  the  permit  required 
by  section  80."  This  provision  authorized  the  defendant  to 
use  the  streets  and  highways  of  New  Rochelle,  but  not  of  any 
other  village  or  town.  But  by  another  section  of  the  act 
water  companies  are  also  authorized  "  to  lay  their  water  pipes 
in  any  streets  or  avenues  or  public  places  of  an  adjoining  town 
or  village  to  the  town  or  village  where  such  permit  has  been 
obtained." 

It  was  under  this  last  provision  that  the  defendant  claimed 
the  right  to  occupy  the  highway  in  question.  The  defend- 
ant's position  has  been  sustained  by  the  court  below,  and 
obviously  the  controversy  turns  upon  the'  proper  construction 
of  this  statute.  The  contention  of  the  plaintiff  is  that  the 
statute  only  permits  the  defendant  to  lay  its  pipes  in  the 
streets  of  an  adjoining  town  when  it  is  necessary  to  reach  the 
village  granting  the  permit  from  the  source  of  supply.  In 
other  words,  that  when  an  adjoining  town  intervenes  between 
the  source  of  supply  and  the  village  or  town  to  be  supplied 
then  the  company  may  use  the  streets  of  the  adjoining  village 
or  town,  but  not  otherwise.  It  is  said  in  support  of  this  posi- 
tion that  the  statute  could  not  have  intended  that  a  company 
such  as  the  defendant  should  have  the  right  to  use  the 
streets  of  an  adjoining  town  to  any  extent  that  it  thought 
necessary  unless  in  passing  from  the  source  of  supply  to  the 
point  of  distribution.  The  defendant  had  no  franchise  to  sup- 
ply the  plaintiff  with  water,  and  the  legislature  did  not  antici- 
pate any  abuse  of  the  power  to  lay  pipes  in  an  adjoining 
town  by  a  corporation  that  could  not  carry  on  its  operations  there 
or  receive  any  revenue  from  such  town  or  its  inhabitants- 
The  question  is  whether  it  was  not  the  intention  of  the  legisla- 
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tare  to  permit  the  defendant  to  do  what  it  did  when  it  became 
necessary  in  order  to  effectively  and  proj^rly  execute  the  pur- 
pose for  which  it  was  created.  The  defendant  was  bound  by 
the  conditions  of  its  incorporation  and  by  contract  to  supply 
the  village  and  town  of  New  Rochelle  and  the  inhabitants 
thereof  with  pure  and  wholesome  water,  and  the  trial  court 
has  found  that  in  order  to  perform  that  duty  it  became  neces- 
sary to  lay  its  pipes  under  the  road  in  question.  What  the 
defendant  did  was  to  use  the  road  for  about  five  hundred  feet 
in  order  to  connect  two  of  its  mains  which  terminated  in 
"  dead  ends  "  near  the  boundary  line  of  the  two  towns.  This 
connection  completed  the  circuit  and  added  greatly  to  the 
pressure  besides  furnishing  running  instead  of  stagnant  water. 
So  long  as  the  defendant  was  without  power  to  add  to  its 
revenues  by  furnishing  water  to  the  plaintiff  or  any  of  its 
inhabitants  no  great  mischief  is  to  be  apprehended  from  any 
extensive  use  of  the  streets  by  the  defendant.  But  the  legisla- 
ture evidently  anticipated  that  a  water  company  in  perform- 
ing its  functions  of  supplying  the  town,  and  every  part  of  it 
which  granted  the  permit,  with  water  might,  for  some  reason, 
find  it  necessary  to  cross  the  boundary  line  of  an  adjoining 
town  and  use  its  highways,  not  for  the  purpose  of  supplying 
that  town,  but  for  the  purpose  of  properly  and  effectively 
executing  the  purpose  of  its  creation.  Such  necessity  has  been 
found  in  this  case  as  matter  of  fact  by  the  trial  court,  and 
hence  the  permission  of  the  municipal  authorities  who  had 
charge  and  control  of  the  highway  was  not  necessary.  To 
hold  that  the  power  to  go  into  an  adjoining  town  was  limited 
to  cases  where  such  town  intervened  between  the  point  of 
supply  and  distribution  would  be  adhering  too  closely  to  a 
literal  or  grammatical  construction  and  would  ignore  the  pub- 
lic and  beneficial  jDurpose  of  the  statute.  In  this  case  it 
became  necessary,  in  order  to  supply  New  Rochelle  with  pure 
and  wholesome  water,  to  cross  the  town  line  and  use  a  highway 
within  the  plaintiff's  corporate  limits  for  five  hundred  feet 
We  think  that  the  statute,  fairly  and  reasonably  construed,  con- 
ferred the  power  upon  the  defendant  although  the  point  in 
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the  adjoining  town  where  the  extension  was  made  did  not 
intervene  between  the  source  of  supply  and  the  place  of 
distribution. 

The  judgment  should,  therefore,  be  aflSrmed,  with  costs. 

All  concur. 

Judgment  aflSrmed. 


The  United  States  Yixegab  Company,  Respondent,  v.  John       |{|  'J^ 

us      5S 

147      4S 

sl48         68 
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Where  evidence  tending  to  prove  a  material  fact  at  issue  in  an  action,  but 
which  requires  proof  of  other  facts  to  complete  the  chain  of  proof,  is 
received  under  objection,  and  such  other  facts  are  not  proved,  the  pres- 
ence of  the  evidence  in  the  record  is  no  ground  for  reversal  in  the 
absence  of  a  motion  to  strike  it  out. 

The  fact  that  promoters  engaged  in  organizing  a  corporation  in  another 
state  deceived  the  authorities  of  that  state  as  to  their  real  purpose  in 
forming  the  corporation,  and  so  procured  them  to  file  the  necessary 
papers  and  take  the  necessary  steps  to  give  the  organization  a  corpo- 
rate existence,  is  no  defense  to  an  action  brought  by  the  corporation  in 
this  state  upon  an  indebtedness  to  the  corporation. 

8o  long  as  the  corpomtion  exists  and  is  recognized  by  the  state  of  its 
origin  it  is  entitled  to  the  same  recognition  here,  unless  it  appears  that 
it  was  formed  for  purposes  illegal  here,  or  was  doing  acts  prohibited  by 
the  laws  of  this  state  to  its  own  citizens  and  corporations. 

A  party  who  has  entered  into  a  contract  with  another,  in  which  the  latter 
assumes  to  be  and  contracts  as  a  corporation,  is  estopped  from  denying 
the  corporate  existence. 

In  an  action  brought  by  a  corporation  of  another  state  to  recover  upon  a 
subscription  to  its  capital  stock  one  defense  was  that  plaintiff  was  incor- 
porated for  an  illegal  purpose.  There  was  no  proof  of  any  corporate 
act  pointing  to  any  illegal  purpose  or  object.  The  proof  on  that  point 
was  a  printed  prospectus  Issued  by  certain  promoters  of  the  company, 
a  blank  form  of  contract  to  be  used,  and  numerous  acts  and  declarations 
by  them  before  the  corporation  was  created.  It  did  not  appear  that 
these  were  ever  adopted  or  acted  upon  by  the  corpolntion.  Held,  that 
the  defense  was  not  sustained;  that  such  documents,  acts  and  declara- 
tions coukl  not  be  used  to  defeat  contracts  made  with  or  obligations 
incurred  by  an  individual  to  the  corporation;  and  so,  it  was  immateria] 
whether  they  furnished  evidence  of  any  illegal  purpose  by  any  one. 

Reported  below,  67  Hun,  356. 

(Argued  October  18,  1894;  decided  November  27,  18W.) 
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Appeal  from  judgment  of  the  Greneral  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  February  17,  1893,  which  overruled  defendant's  excep- 
tions and  ordered  judgment  in  favor  of  plaintiff  on  verdict 
directed  by  the  court. 

This  action  was  brought  by  plaintiff,  a  corporation  organ- 
ized under  the  laws  of  Illinois,  to  recover  an  unpaid  subscrip- 
tion to  its  stock  by  defendant,  who  is  a  resident  of  this  state, 
and  was  one  of  plaintiff's  incorporators  and  original  subscribers 
to  its  capital  stock. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Benno  Lowey  for  appellant.  The  contract  sued  upon  must 
be  construed  and  its  validity  determined  according  to  the  rules 
of  the  common  law,  and  irrespective  of  the  statutes  of  Illinois 
or  of  New  York  governing  stock  subscriptions  or  corpora- 
tions. If  the  subscription  was  for  the  purpose  of  forming  a 
corporation  for  an  illegal  purpose  it  is  void,  and  tiie  courts 
will  consider  the  real  purposes  of  the  corporation,  irrespective 
of  its  nominal  objects  as  disclosed  by  the  certificate  of  incor- 
poration. {McGrew  v.  (7.  P.  Exchange^  85  Tenn.  574; 
Montgomery  v.  Forbes,  148  Mass.  249 ;  Hill  v.  Beac\  12  X. 
J.  Eq.  31 ;  J.  C\  G.  Co,  v.  Dwight,  29  id.  242 ;  0,  li.  Co.  v. 
0.  li.  Co.,  130  U.  S.  1  ;  S.  L.  C  Soc.  v.  Ilermt^ssy,  11  Mo. 
App.  555.)  The  evident  object  of  the  formation  of  the  plain- 
tiff was  to  create  a  monopoly,  to  control  and  limit  the  produc- 
tion of  an  article  of  necessity  and  to  enhance  its  price.  The 
plaintiff  was,  therefore,  not  formed  for  a  legal  or  lawful  pur- 
pose. {PeopU  V.  Shddon,  139  N.  Y.  251 ;  3f.  R.  C.  Co.  v. 
B.  C.  Co.,  68  Penn.  St.  173 ;  Hooker  v.  Vayidewater,  4  Den. 
349 ;  Leonard^  v.  Poole,  114  N.  Y.  371 ;  liichardson  v. 
Buhl,  77  Mich.  632 ;  Craft  v.  McCononghy,  79  111.  346.) 
If  the  real  purposes  and  objects  of  the  formation  of  plaintiff 
were  illegal,  or  against  public  policy,  it  never  was  legally  a 
corporation,  and  all  acts  purporting  to  create  it  such  were  null, 
void,  and  of  no  effect.  {People  ex  rel.  v.  C.  G.  Co.,  130  111. 
168 ;  S.  G.  V.  M.  <6  Z.  Co.  v.  Hays,  76  Cal.  387;  P.  F.  Co. 
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V.  Adler,  90  id.  110;  Chapin  v.  Brown^  83  Iowa,  156  j 
Emery  v.  0,  C.  Co.,  47  Ohio  St.  320  ;  21,  R,  C.  Co,  v.  B.  C. 
Co,,  68  Pemi.  St.  173;  People  v.  Sheldon,  139  N.  Y. 
251 ;  Leonard  v.  P(?(?7^,  114  id.  371 ;  People  v.  xV.  R,  S. 
R,  Co,,  22  Abb.  [N.  C]  199;  ^%a/iif(?;i  v.  Allen,  5  Deiu 
443.)  The  fact  that  this  company  commenced  and  did  busi- 
ness for  some  little  time  does  not  affect  the  question.  If  the 
purpose  of  the  corporation  were  illegal,  mere  continuance  of 
corporate  existence  and  acts  done  by  the  corporation  does  not 
make  this  purpose  legal,  nor  will  the  court  for  such  reason 
enforce  the  illegal  contracts.  {0,  R.  Co,  v.  0,  R,  Co,,  130 
U.  S.  1 ;  Thomas  v.  R,  R,  Co,,  101  id.  71.)  There  was  no 
proof  in  the  case  of  the  incorporation  of  the  plaintiff.  There 
is  no  presumption  that  the  statutes  of  New  York  have  been 
enacted  in  a  sister  state.  In  the  absence  of  proof  as  to  the 
law  of  a  sister  state,  the  courts  of  this  state  will  presume  that 
the  common  law  of  England  was  in  force.  ( Wcddron  t. 
Ritchinga,  3  Daly,  288 ;  Abell  v.  Douglas,  4  Den.  305 ; 
Throop  V.  Hatch,  3  Abb.  Pr.  23 ;  Davis  v.  Garr,  6  X.  Y. 
124;  Merrill  v.  Tice,  104  U.  S.  557 ;  Parry,  Greenhush,  72 
N.  Y.  461.)  If,  after  one  has  signed  a  contract  of  subscrip- 
tion to  stock  to  a  proposed  corporation,  the  objects  for  which 
the  company  is  formed  are  changed,  he  is  not  bound  by  his 
subscription,  because  the  company  formed  is  not  the  company 
he  subscribed  to.  {Dorris  v.  Sweeney,  60  X.  Y.  463.)  There 
is  no  proof  that  the  subscription  was  ever  assigned  to  the 
plaintiff  as  alleged,  nor  that  any  calls  were  ever  made  for  the 
ninety  per  cent  balance  upon  the  defendant's  subscription  as 
provided  by  the  prospectus.  {Banet  v.  A,  cfe  S,  R,  R,  Co,, 
13  111.  504 ;  Z.  Ins,  Co,  v.  Moore,  84  id.  577.)  Unless,  in 
every  possible  aspect  of  the  case,  the  defendant  could  not 
recover,  the  court  was  bound  to  submit  the  case  to  the  jury. 
{Massoth  V.  D,  A  II,  C,  Co,,  64  N.  Y.  524;  Maher  v.  C,  P,, 
JSf,  i&  E,  R,  R.  R,  Co,,  67  id.  54 ;  Hays  v.  MilUr,  70  id.  112 ; 
Dolan  V.  D,  (&  II,  C,  Co,,  71  id.  285 ;  Hart  v.  //.  R,  B,  Co,, 
80  id.  622 ;  Payne  v.  D,  <&  B,  R,  R,  Co,,  83  id.  572 ;  Cos^ 
grave  v.  xY.  T,  C,  <&  H,  R,  R,  R,  Co,,  87  id.  88 ;  Schneider 
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V.  iT.  Y.  a  (&  H.  E.  li.  R.  Co.,  90  id.  558 ;  Cohen  v.  Plon- 
sky,  60  Hun,  103.) 

S.  li.  Ten  Eych  for  respondent.  The  due  incorporation  of 
the  plaintiflE  is  clearly  shown  by  the  certificate  of  the  secretary 
of  the  state  of  Illinois,  under  whom  it  was  created.  (2  Water- 
man on  Corp.  §  201 ;  Morawitz  on  Corp.  §  750 ;  Dutchess  v. 
DaA)is,  14  Johns.  233 ;  S.  B.  R.  R.  Co.  v.  Hamlin,  24  Hun, 
394;  C.  Bank  v.  Phiffer,  22  id.  334;  108  N.  Y.  242^52; 
Eaton  V.  AspinwaZl,  19  id.  199 ;  B.ib  A.  R.  R.  Co.  v.  Cary, 
26  id.  75 ;  Whitford  v.  Laidler,  94  id.  151 ;  Vedder  v.  Mud- 
gett,  95  id.  310 ;  Craven  v.  E.  M.  Co.,  21  X.  E.  Hep.  984 ; 
Vulcan  V.  Myers,  58  Hun,  161.)  An  agreement  to-  take 
shares  in  a  corporation  about  to  be  formed  is  valid,  and  may 
be  enforced  by  the  company  after  its  incorporation  without 
any  allotment  of  its  stock,  and  without  any  previous  demand 
for  payment  of  the  subscription.  {B.  <fc  JS'.  Y.  R.  R.  Co.  v. 
Dudley,  14  N.  Y.  336 ;  P.  W.  Co.  v.  Badger,  67  id.  294  ;  B. 
<&  J.  R.  R.  Co.  V.  Gifford,  8r  id.  294;  L.  0.  R.  R.  Co.  v. 
Mason,  16  id.  451.)  The  defendant's  subscription  is  absohUe 
in  its  terms,  and  cannot  be  varied  or  contradicted  by  parol 
evidence.  (P.  W.  Co.  v.  Badger,  6  Hun,  293 ;  B.  R.  R.  Co. 
X.  Dudley,  4  Kern.  336.)  The  plaintiff  was  organized  for  a 
legal  purpose,  and  that  purpose  cannot  be  changed  into  an 
illegal  one  by  any  acts  or  declarations  of  its  promoters. 
{MuThson  V.  S.  G.  <&  C.  R.  R.  Co.,  103  X.  Y.  58.)  Assum- 
ing  that  the  court  has  a  right  to  go  behind  the  charter  of  the 
plaintiff,  and  consider  all  the  evidence  iil  the  case  for  the  pur- 
pose of  determining  the  real  objects  of  the  plaintiff's  fonna- 
tion,  still  we  claim  that  nothing  of  an  illegal  nature  is  shown, 
{People  V.  X.  R.  S.  R.  Co.,  54  Hun,  370;  RicJuirdJion  v. 
BuhU,  77  Mich.  632 ;  Ilophins  v.  Ensign,  122  X.  Y.  144.) 
As  against  tlie  creditors  of  the  plaintiff,  the  defendant  is 
estopped  from  asserting  that  it  was  formed  for  an  illegal  pur- 
pose. (P.  C.  Co.  y.  2[cMillin,  119  X.  Y.  46 ;  P.  W.  Co.  v. 
Badger,  67  id.  294.) 
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O'Brien,  J.  The  trial  court  directed  a  verdict  for  the 
plaintiff  for  the  amount  which  thiB  defendant  had  duly  Bub- 
Bcribed  as  a  shareholder  of  the  plaintiff's  capital  stock,  to 
recover  which  the  action  was  brought.  There  is  no  dispute 
about  the  fact  that  the  defendant  did  subscribe  in  writing  for 
twenty  shares  of  the  capital  stock,  for  which  he  agreed  to  pay 
$2,000.  The  plaintiff,  before  this  action  was  commenced,  had 
incurred  debts  and  become  insolvent,  and  subsequently  went 
into  the  hands  of  a  receiver.  The  defense  stated  in  the  answer 
is  substantially  that  the  plaintiff  was  incorporated  for  the 
illegal  purpose  of  combining  all  the  dealers  in  vinegar,  to  the 
end  that  the  production  could  be  limited  and  controlled  and 
the  price  artificially  enhanced,  and  that  the  defendant  was 
induced  by  fraud  to  subscribe  for  the  stock.  It  is  also  claimed 
that  the  plaintiff  never  became  incorporated.  In  brief,  the 
defendant's  positron  is,  first,  that  the  plaintiff  was  incorporated 
for  an  illegal  purpose,  and,  secondly,  that  it  has  not  been  incor- 
porated at  all.  These  defenses  are  of  course  inconsistent  with 
each  other,  but  the  defendant  had  the  right  to  interpose  all 
the  defenses  that  he  had,  whether  they  were  consistent  with 
each  other  or  not.  It  is  unnecessary  to  make  further  refer- 
ence  to  the  defense  of  fraud,  as  there  was  no  evidence  on  that 
question  to  submit  to  the  jury,  and  no  request  was  made  by 
the  defendant's  counsel  to  have  it  submitted.  There  was  no 
proof  of  any  corporate  act  pointing  to  any  illegal  purpose  or 
object  in  the  formation  of  the  company.  The  proof  on  that 
point  consisted  of  a  printed  prospectus  issued  by  certain  pro- 
moters of  the  company,  a  blank  form  of  contract  to  be  used, 
and  numerous  acts  and  declarations  made  by  them  before  the 
corporation  was  created.  It  is  not  necessary  to  inquire 
whether  these  documents  or  those  acts  and  declarations  fur- 
nish any  evidence  of  an  illegal  purpose  on  the  part  of  any 
one.  It  is  quite  sufficient  to  observe  that,  so  far  as  the  record 
shows,  they  were  never  adopted  or  acted  upon  by  the  corpo- 
ration itself,  and,  therefore,  cannot  now  be  used  to  defeat  con« 
tracts  made  with,  or  obligations  incurred  by,  individuals  to  the 
corporation.     {Munson  v.  S,  G.  <&  C.  li.  R,  Co.,  103  N.  Y.  58.) 
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It  is  suggested,  as  a  phase  of  the  defense,  that  the  promoters 
deceived  the  authorities  of  the  state  of  Illinois  as  to  their  real 
purpose  in  forming  the  corporation,  and  in  that  way  procured 
them  to  tile  the  necessary  papers  and  take  the  necessary  steps 
to  give  the  plaintiff  a  corporate  existence.  The  suggestion 
has  little  if  any  support  in. the  evidence,  but  even  if  the  fact 
had  been  established,  it  would  constitute  no  defense  to  this 
action.  That  state  must  be  left  to  vindicate  its  own  honor 
and  dignity.  If  it  be  true  that  its  authority  has  been  invoked 
and  its  laws  abused  for  the  purpose  of  creating  and  fostering 
a  corporation  that  is  detrimental  to  public  interests,  it  has 
ample  power  at  any  time  to  proceed  against  it  and  decree  its 
dissolution.  But  so  long  as  the  plaintiff  exists  and  is  recog- 
nized by  the  courts  and  authorities  of  that  state  it  is  entitled  to 
the  same  recognition  here,  unless  it  appears  that  it  was  formed 
for  purposes  illegal  here,  or  was  doing  acts  prohibited  by  the 
laws  of  this  state  to  its  own  citizens  and  corporations.  {Dem- 
urest V.  Flack,  128  N.  Y.  205.) 

A  foreign  corporation,  such  as  the  defendant  claims  this  to 
be,  may  be  driven  from  the  state  by  public  authority,  but  it 
does  not  follow  that  for  such  reason  all  the  contracts  that 
private  individuals  have  made  with  it,  or  the  obligations  that 
they  may  have  incurred  to  it  or  its  creditors,  are  invalidated. 
The  certiticate  of  incorporation  filed  by  the  corporators  with 
the  secretary  of  state  of  Illinois  in  March,  1887,  declares  that 
the  object  for  which  the  corporation  was  formed  is  to  buy, 
sell,  deal  in  and  handle  vinegar.  There  was  certainly  nothing 
illegal  in  such  object,  and  if  the  corporation  afterward 
departed  from  the  purpose  of  its  creation  and  entered  upon 
projects  which  were  illegal,  this  misconduct  must  be  corrected 
in  some  other  way  than  in  a  suit  against  the  defendant  to 
recover  liis  subscription.  That  might  furnish  good  grounds 
for  a  suit  by  the  People  to  vacate  the  charter,  but  no  defense 
whatever  to  a  stockholder  when  sued  for  his  subscription. 
The  only  substantial  question  in  the  case  is  whether  the  plain- 
tiff has  proved  its  existence  as  a  corporation.  Its  corporate 
<5haracter  is  properly  averred  in  the  complaint.    The  plain tiff'^ 
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counsel  suggests  that  the  fact  is  admitted,  since  the  defendant 
in  his  answer  has  denied  it  only  on  information  and  belief. 
Under  §  1776  of  the  Code,  a  mere  denial  in  any  form  is  not 
sufficient  to  raise  an  issue  on  such  a  question.  The  answer 
must  contain  an  affirmative  allegation  to  the  eflEect  that  the 
plaintiff  is  not  a  corporation,  and  in  this  case  the  answer  does 
contain  such  an  allegation  in  connection  with  other  matters. 
The  plaintiff  was,  therefore,  bound  to  prove  its  incorpora- 
tion. The  certificate  of  the  secretary  of  state  of  Illinois 
was  produced,  which  stated  that  the  plaintiff  was  duly  incor- 
porated. Also  a  certificate  signed  and  acknowledged  by 
five  persons  described  as  incorporators,  duly  filed  in  the 
game  office.  But  there  was  no  proof  that  by  the  law  of 
Illinois  these  papers  established  the  plaintiff's  corporate  char- 
acter, and,  hence,  this  proof  was  not  sufficient.  There  was 
proof,  however,  of  the  user  by  the  plaintiff  of  corporate . 
powers,  and  two  written  contracts  were  produced  executed  by 
the  plaintiff  and  defendant  after  the  subscription  was  made. 
In  both  of  these  instruments  it  was  stated  that  the  plaintiff 
was  a  corporation.  They  related  to  the  manufacture  and  sale 
of  vinegar,  and  contained,  with  considerable  detail,  mutual 
stipulations  to  be  observed  by  each  party.  The  defendant 
having  dealt  and  contracted  with  the  plaintiff  as  a  corporation, 
that  fact  furnished  some  evidence  of  the  plaintiff's  corporate 
existence,  or,  at  least,  estopped  the  defendant  from  denying 
it.  {Phcenix  W.  Co.  v.  Badger,  67  X.  Y.  298  ;  Com.  Bh 
V.  Pfeiffer,  22  Ilun,  334;  S.  C.  affd.,  108  N.  Y.  242-252; 
Eaton  V.  Aspinwall^  19  id.  119 ;  B.  cfc  ^1.  R.  R.  Co.  v.  Carxjy 
26  id.  75.) 

These  contracts  were  acts  performed  and  admissions  by  both 
parties  which  necessarily  assumed  the  plaintiff's  corporate 
character,  and,  as  against  the  defendant,  operated  to  prove  that 
plaintiff  was,  as  stated  in  the  agreement,  a  corporation  upon  a 
principle  somewhat  analagous,  that  acts  done  by  a  corporation 
which  require  the  existence  of  other  acts  to  make  them 
legally  operative,  are  presumptive  proof  of  the  latter.  {Dern^ 
itiga  v.  Supreme  Lodge^  etc.,  131  N.  Y.  522 ;    Priyigle  v. 
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Woolworthy  90  id.  510;  Bank  of  ilui  0.  S.  v.  Dandridge^  12 
Wheat.  79.) 

The  plaintiffs  corporate  character  was,  therefore,  prima 
fade  established,  and,  as  nothing  was  shown  by  the  defendant 
in  contradiction,  there  was  no  question  on  that  issne  to  submit 
to  the  jury.  The  documents  from  the  office  of  the  secretary 
of  state  of  Illinois  were  received  in  evidence  against  the 
defendant's  objection  and  exception.  In  order  to  give  them 
proper  effect  they  should  have  been  supplemented  by  proof 
of  the  law  of  that  state,  but  they  were  competent  as  part  of 
the  chain  of  proof  on  the  issue.  When  the  plaintiff  failed  to 
follow  them  up  by  proof  of  the  law  which  gave  them  efficacy, 
a  motion  to  strike  out  was  the  defendant's  remedy,  and  no 
such  motion  was  made.  When  evidence  tending  to  prove  a 
material  fact  in  issue  is  received  under  objection,  and  which 
requires  proof  of  other  facts  to  make  it  complete,  which  have 
not  been  supplied,  its  presence  in  the  record  is  no  ground  for 
reversal  in  the  absence  of  a  motion  subsequently  to  strike  it 
out.  The  failure  of  the  plaintiff  to  supplement  the  docu- 
mentary evidence  with  proof  of  the  law  should  have  been 
raised  by  such  a  motion,  as  the  ruling  admitting  the  papers  waft 
correct  when  made.  There  are  no  other  questions  in  the  case 
that  would  warrant  a  new  trial  or  that  require  any  special  notice. 

The  judgment  must  be  affiFmed,  with  costs. 

All  concur. 

Judgment  affirmed. 

Michael  R.  Dinan,  Appellant,  v.  William  Coneys  et  al.^ 

Respbndents. 

Where  In  an  action  of  ejectment  plaintiff  claimed  title  under  a  devise  in  a 
will  by  which  a  legacy  was  given  to  one  of  the  defendants  and  made 
chargeable  upon  the  real  estate  in  question,  held^  that  the  legacy  did 
not  constitute  a  counterclaim;  also,  that  plaintiff  was  not  required  ta 
demur  to  the  answer  setting  it  up  as  a  counterclaim  in  order  to  raise  the 
question,  nor  did  he,  by  replying,  waive  his  right  to  take  the  objection. 

Dinan  v.  Coneys  (67  Hun,  141),  reversed. 

(Argued  October  26,  1894;  decided  November  27,  1894,) 
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Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an 
order  made  February  13,  1893,  which  affirmed  a  judgment  in 
favor  of  plaintiff,  except  as  to  the  claim  of  the  defendant 
Hannah  Coneys,  entered  upon  the  report  of  a  referee. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Garrett  Z.  S?iider  for  appellant.  Under  the  procedure 
prior  to  the  Code,  an  equitable  title  could  not  be  set  up  in 
defense  to  the  legal  title  of  the  plaintiff.  {Jackson  v.  DeyOy 
3  Johns.  422  ;  Jackson  v.  Van  Slyck^  8  id.  487.)  The  answers 
did  not  contain  counterclaims.  (Code  Civ.  Pro.  §§  500,  501, 
603.)  Assuming  the  answers  were  not  proper,  plaintiff  was 
not  compelled  to  demur,  nor  by  replying  did  he  waive  his 
right  to  object  to  them  at  any  stage  of  the  action.  {Smith  v. 
HaU,  67  N.  Y.  48 ;  People  v.  Dennison,  84  id.  273.) 

A.i&A,X.  Fallon  for  respondent.  The  defendant  Hannah 
Coneys  was  entitled  to  judgment  for  the  amount  given  to  her 
by  tlie  will,  with  interest  on  the  same,  as  stated  in  the  reix)rt 
of  the  referee,  as  it  was  a  charge  upon^the  real  estate  devised 
by  the  testator  to  the  plaintiff.  {Lupton  v.  Lupton^  2  Johns. 
Ch.  614 ;  Meyer  v.  Eddy^  47  Barb.  263 ;  Beva/n  v.  CoopeVy 
,  72  N.  Y.  317-325 ;  Jloyt  v.  Iloyt,  85  id.  142,  147 ;  McCom  v. 
McCom^  30  Hun,  171 ;  Waddell  v.  Darling^  51  id.  327 ; 
Wait's  Act.  &  Def.  531.)  The  claim  of  the  defendant  Han- 
nah Coneys,  stated  in  her  answer,  arises  out  of  the  same  clause 
of  the  will  by  which  the  plaintiff  took  title  to  the  premises, 
which  were  devised  to  him  upon  condition  that  he  paid  her 
the  amount  of  the  bequest  to  her,  and  was,  therefore,  con- 
nected with  the  subject  of  the  action.  No  demurrer  was 
interposed  by  the  plaintiff  to  the  defendant's  answer,  and  no 
objection  was  made  on  the  trial  before  the  referee.  (Code 
Civ.  Pro.  §  501 ;  Fettrick  v.  Makay,  47  N.  Y.  426  ;  Carpenter 
V.  Jf.  Ins.  Co.,  93  id.  552.)  The  plaintiff's  claim,  that  the 
defendant  Hannah  Coneys  was  not  entitled  to  the  judgment 
SicKBLs— Vol.  XCVIII.        69 
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for  the  amount  given  to  her  in  the  will,  is  unfounded,  because 
the  court  has  a  right  to  give  her  judgment  for  the  amount 
confessedly  due  to  her  without  putting  her  to  separate  action 
to  recover  the  same.  (Dobson  v.  Pearce^  12  N.  Y.  156; 
Crary  v.  Goodman^  lid.  266 ;  //.  E.  B.  Co,  v.  Z.  7.  R,  B. 
Co.,  48  Barb.  438 ;  Bogardus  v.  Parker,  7  How.  Pr.  303 ; 
Dewey  v.  IToag,  8  Barb.  365;  ThoTiipson  x,. Lander,  118  N. 
T.  252 ;  LitchuU  v.  Tredwell,  74  id.  603.) 

Andbews,  Ch.  J.  This  action  is  ejectment.  The  plaintiff 
claimed  title  under  a  devise  in  the  will  of  his  father,  Daniel 
Dinan,  and  in  his  complaint  alleged  the  devise  as  the  source 
of  his  title.  The  defendant  Hannah  Coneys  is  the  wife  of  the 
defendant  William  Coneys  and  the  sister  of  the  plaintiflE.  In 
her  answer  she  denied  that  she  unlawfully  withheld  possession 
of  the  premises,  and  alleged  that  by  the  will  of  Daniel  Dinan 
the  land  devised  to  the  plaintiff  was  charged  with  the  payment 
to  her  of  a  legacy  of  three  hundred  dollars,  which  had  not 
been  paid,  and  she  demanded  judgment  in  her  favor  against 
the  plaintiff  for  the  amount  of  the  legacy,  Vvath  interest.  The 
plaintiff  replied,  and,  after  admitting  that  the  devise  was  sub- 
ject to  the  charge,  averred  that  the  defendant  had  remained 
in  the  possession  of  the  premises  after  the  death  of  the  testator, 
and  received  the  rents  and  profits  under  an  agreement  with 
the  plaintiff  that  they  should  be  applied  in  payment  of  the 
legacy,  and  that  the  rents  and  profits  received  by  her  had  been 
more  than  suflScient  to  satisfy  it.  The  referee  to  whom  the 
action  was  referred  decided  that  the  plaintiff  was  entitled  to 
judgment  for  the  possession  of  the  premises,  and  the  defend- 
ant Hannah  Coneys  to  a  judgment  in  her  favor  against  the 
plaintiff  for  the  amount  of  the  legacy,  with  interest.  Judg- 
ment was  entered  in  conformity  to  the  report.  The  plaintiff 
appealed.  The  General  Term  affirmed  the  judgment  with  a 
modification  to  the  effect  that  the  premises  be  sold  to  satisfy 
the  legacy.  The  plaintiff  then  appealed  to  this  court  from  the 
judgment  rendered  by  the  General  Term. 

The  question  presented  is  whether  the  legacy  constituted  a 
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counterclaim  under  the  Code.  If  it  was  not  available  as  a 
eounterclaim,  the  plaintiff  did  not  by  replying  to  the  answer 
waive  his  right  to  take  the  objection  on  the  trial,  nor  was  he 
compelled  to  demur  in  order  to  raise  the  question.  {Smith 
V.  Bally  67  N.  Y.  48;  People  v.  Bennis&n,  84  id.  273.) 
We  think  the  legacy  was  not  a  counterclaim  in  the  action, 
firstj  because  it  did  not  tend  to  diminish  or  defeat  the  plain- 
tiff's recovery,  and,  second^  because  it  was  not  a  cause  of  action 
accruing  out  of  the  contract  or  transaction  set  forth  in  the 
complaint  as  the  foundation  of  the  plaintiff's  claim,  nor  was  it 
connected  with  the  subject  of  the  action.  (Code,  §  501.)  The 
plaintiff  by  the  acceptance  of  the  devise  became  p^sonally 
liable  as  upon  contract,  to  pay  the  legacy  {Brawn  v.  Knapp^ 
79  N".  Y.  136),  and  it  was  a  charge  also  upon  the  land,  which 
could  be  enforced  in  equity.  But  the  fact  that  the  plaintiff 
had  become  personally  bound  to  pay  the  legacy  did  not  make 
the  legacy  a  counterclaim  under  the  second  subdivision  of 
section  501,  as  that  subdivision  only  applies  where  the  action 
of  the  plaintiff  is  on  contract  also.  The  subject-matter  of  the 
plaintiff's  action  was  the  alleged  right  of  possession  of  the 
land  sought  to  be  recovered.  The  subject-matter  of  the  coun- 
terclaim was  the  right  to  recover  against  the  plaintiff  the 
amount  of  the  legacy,  and  also  (in  view  of  the  modification 
made  by  the  General  Term)  the  right  to  relief  by  sale  of  the 
land  for  its  payment.  The  right  o^  the  plaintiff  to  possession 
of  the  land  was  in  no  way  qualified  by  the  fact  that  a  legacy 
was  charged  thereon.  The  existence  of  the  legacy  gave  the 
legatee  no  right  of  possession  as  against  the  plaintiff,  whether 
the  legacy  was  paid  or  not,  and  being  in  possession  did  not 
justify  her  in  witholding  possession  from  the  plaintiff,  the 
owner  of  the  legal  title,  ^or  did  the  existence  of  the  legacy 
tend  in  any  way  to  diminish  or  defeat  the  plaintiff's  recovery. 
He  took  an  incumbered  title,  but  he  had  a  right  to  the 
possession  and  the  existence  of  the  incumbrance  in  no 
way  affected  that  right.  The  defendant  Hannah  Coneys 
was  not  in  the  situation  of  a  mortgagee  in  possession. 
The  mortgagee  under  the  old  law  had  a  defeasible  estate 
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in  the  land  mortgaged,  and  being  in  possession  could 
defend  his  possession  under  the  mortgage;  and  the  change 
made  by  our  law,  which  makes  the  mortgage  a  security 
merely,  has  not  abrogated  the  mortgagee's  right  when  in  pos- 
session of  the  pledge,  to  retain  it  after  default,  until  the  debt 
for  which  the  mortgage  is  held  shall  be  satistied.  This  rule 
is  justified  by  the  presumed  intention  of  the  parties  and  the 
nature  of  the  transaction.  But  a  legatee,  whose  legacy  is 
charged  on  land,  holds  no  relation  thereto  corresponding  with 
that  of  a  mortgagee  in  possession.  He  has  it  is  true  a  lien. 
So  has  a  judgment  creditor.  But  it  could  not  be  claimed  tliat 
the  latter  could  before  sale  lawfully  take  possession  of  the 
lands  of  the  judgment  debtor  under  the  judgment,  or  defend 
an  ejectment  brought  by  him  to  recover  it.  One  of  the  defi- 
nitions of  a  counterclaim  in  the  2nd  subdivision  of  section  501 
is  "  a  c^use  of  action  arising  out  of  the  contract  or  transaction 
set  forth  in  the  complaint  as  the  foundation  of  the  plaintiff's 
claim."  The  transaction  set  forth  in  the  complaint  as  the 
foundation  of  the  plaintiff's  claim  is  title  acquired  under  the 
devise  in  the  will  of  Daniel  Dinan  and  the  withholding  of 
possession  by  the  defendants.  Upon  that  title  he  founds  his 
right  to  the  possession  of  the  land.  The  legacy  given  to 
Hannah  Coneys  is  given  by  the  same  will,  and  is  thereby 
charged  on  the  land  devised  to  the  plaintiff.  But  the  right  of 
the  plaintiff  to  the  possession  of  the  land,  and  of  the  defend- 
ant to  the  legacy  are  wholly  distinct  and  independent  claims. 
The  giving  of  the  legacy,  as  has  been  said,  did  not  qualify  the 
devise  so  as  to  affect  the  right  of  possession.  The  claim  of 
the  legatee  does  not  arise  out  of  the  transaction  upon  which 
the  plaintiff  relies,  although  both  claims  had  a  common  origin 
and  were  coincident  in  the  time  of  their  creation.  More- 
over, under  both  subdivisions  of  section  501,  the  counterclaim 
presented  must  "  tend  in  some  way  to  diminish  or  defeat  the 
plaintiff's  recovery."  The  right  of  the  plaintiff  to  recover 
the  possession  of  the  land  is  neither  diminished  nor  defeated 
by  the  existence  of  the  legacy.     He  is  entitled  to  possession^ 
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notwithstanding  the  legacy,  and  this  the  judgment  awards 
him. 

We  think  the  original  judgment  against  the  plaintiff  was 
not  sanctioned  by  the  law  of  counterclaim,  and  that  the  modi- 
fication by  the  General  Term,  which  turns  the  defense  into  an 
action  in  equity  to  enforce  the  charge,  was  a  still  further 
departure  from  the  statute.  While  the  statute  of  counter- 
claim ought  to  be  liberally  construed  in  the  interest  of  peace 
and  to  suppress  unnecessary  litigation,  it  does  not,  we  think, 
justify  the  application  made  in  this  case. 

The  judgments  of  the  courts  below  should  be  reversed  and 
a  new  trial  ordered,  with  costs  to  abide  the  event. 

All  concur. 

Judgments  reversed. 


John  W.  Dibble,  Kespondent,  v,  Jebemiah  W.  Dimiok, 
Appellant. 

Where  on  appeal  from  a  judgment  entered  on  the  report  of  a  referee  the 
appellant  desires  a  review  of  the  facts,  he  must  insert  in  the  record  a 
statement  that  it  contains  all  the  evidence  or  all  that  is  material  to  the 
question  sought  to  be  reviewed. 

No  particular  form  of  words,  however,  is  required  for  this  statement,  and 
where  there  is  a  statement  in  the  record  that  it  contains  all  the  testi- 
mony, and  both  parties  proceed  to  argument  without  any  objection  as 
to  the  power  of  the  General  Term  over  the  whole  case,  the  court  is  war- 
ranted in  assuming  that  all  the  evidence  is  in  the  case  and  should  pass 
upon  the  facts. 

Where  the  record  contained  a  statement  that  it  contained  all  the  testimony, 
and  the  order  of  the  General  Term  was  a  general  affirmance  of  the  judg- 
ment without  specifying  the  grounds  or  in  any  way  limiting  its  legal 
effect,  held,  that  the  order  imported  that  every  question  in  the  case 
both  of  law  and  fact  had  been  disposed  of;  that  to  raise  the  point  here 
that  the  General  Term  refused  to  review  the  facts  for  want  of  a  proper 
and  sufficient  record,  this  should  appear  by  a  proper  statement  in  the 

'  order,  and  that  the  fact  that  this  appeared  in  the  opinion  of  the  General 
Term  was  not  sufficient. 

Where  by  agreement  between  the  parties,  the  compensation  of  plaintiff  as 
salesman  for  defendant  was  to  be  a  commission  on  sales,  ?ield,  that  plain- 
tiff was  entitled  to  commissions  on  orders  for  goods  solicited  and  obtained 
by  him,  although  the  goods  were  not  delivered  by  defendant  until  after 
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plaintiff's  discharge,  and  the  commissions  were  by  the  agreement  not 
payable  until  delivery. 

In  an  action  by  an  employee  to  recover  an  amount  claimed  to  be  due  under 
a  contract  of  employment,  a  settlement,  an  accord  and  satisfaction,  or 
payment  in  full  are  affirmative  defenses,  and  where  not  pleaded,  evi- 
dence properly  received  as  bearing  upon  the  terms  of  the  contract  may 
not  be  used  to  establish  such  a  defense. 

Reported  below,  4  Misc.  Rep.  190. 

(Argued  October  15,  1894;  decided  November  27,  1894.) 

Appeal  from  judgment  of  the  General  Term  of  the  Court 
of  Common  Pleas  for  the  City  and  County  of  New  York, 
entered  upon  an  order  made  June  5,  1893,  which  affirmed  a 
judgment  in  favor  of  plaintiff  entered  upon  the  report  of  a 
referee. 

This  action  was  brought  to  recover  commissions  claimed  to 
be  due  plaintiff  as  a  salesman  in  defendant's  employ. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

£.  W.  Tyler  for  appellant.  The  referee  found  facts  unsup- 
ported by  any  testimony,  which  findings  were  duly  excepted 
to  by  the  defendant,  and  the  General  Term  erroneously 
refused  to  review  the  testimony,  thus  presenting  a  pure  ques- 
tion of  law.     {Halpin  v.  P,  Ins,  Co,,  118  N.  Y.  165.) 

Ira  G,  Darrin  for  respondent.  An  appellate  court  will  not 
review  the  findings  of  a  referee  on  questions  of  fact  where 
the  appellant  fails  to  insert  a  statement  in  the  case  that  the 
same  contains  all  the  evidence  introduced  upon  the  trial. 
{Aldrldge  v.  Aldridge^  120  X.  Y.  614.)  To  justify  a  reversal 
it  must  appear  that  the  findings  of  the  trial  court  were  against 
the  weight  of  evidence  or  that  the  proofs  so  clearly  prepon- 
derated in  favor  of  a  contrary  result  that  it  can  be  said  with  a 
reasonable  degree  of  certainty  that  the  trial  court  erred  in  its 
conclusions.  {Godfrey  v.  Closer ^  66  N.  Y.  250 ;  Crane  v. 
Saudouine,  55  id.  256 ;  Sherwood  v.  Hanger,  94  id.  626 ; 
Westerh  v.  De  Witt,  36  id.  340.)  The  defense  of  accord  and 
satisfaction  is  not  available  in  this  case  to  secure  a  reversal  of 
the  judgment  for  the  reason  that  the  defendant  failed  to  plead 
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it  as  a  defense.  The  rule  that  under  the  Code  new  matter 
constituting  a  defense  must  be  pleaded,  and  is  not  available 
under  a  general  denial,  is  too  well  settled  for  discussion. 
{McKyring  v.  BuU,  16  JST.  Y.  297-309 ;  Wheaton  v.  Nel- 
8071,  77  Ma^s.  15;  Abb.  Trial  Brief  on  Pleading,  §  765.) 
The  defendant  having  introduced  evidence  by  the  testimony 
of  himself  and  his  son  that  the  plaintiffs  contract  had  never 
been  modified,  the  referee  having  so  found,  and  the  defend- 
ant having  taken  no  exception  to  such  finding,  he  cannot  suc- 
cessfully contend  that  the  contract  was  modified,  because  of 
the  mere  fact  that  the  plaintifl[  received  payments  under  pro- 
test at  a  lower  rate  than  that  provided  by  the  contract.  Such 
a  one-sided  modification  of  a  contract  would  be  without  con- 
sideration and  void.  ( West  v.  Tan  Tuyl,  119  N.  Y.  620 ; 
Crosly  V.  Wood,  6  id.  369 ;  2  Pars,  on  Cont.  437 ;  Reynolds 
V.  Nugent,  25  Ind.  328 ;  Harris  v.  CarUr,  3  El.  &  Bl.  559 ; 
Vanderhilt  v.  Schreyer,  81  X.  Y.  392.)  Plaintiff  is  entitled 
to  commissions  on  sales  made  by  the  defendant  upon  orders- 
solicited  and  obtained  by  plaintiff  where  the  goods  were 
delivered  after  his  discharge.  (Bishop  on  Cont.  §  1431 ;  1 
Whart.  on  Cont.  §  692  ;  2  Pars,  on  Cont.  [2d  ed.]  523 ;  Eesley 
V.  Smith,  64  N.  Y.  576 ;  Gallagher  v.  Nichols,  60  id.  438, 
448 ;  Lawrence  v.  Miller,  86  id.  131 ;  U,  S.  v.  Peck,  12  Otto, 
65  ;  102  U.  S.  46  ;  Devlin  v.  Mayor,  etc.,  63  N.  Y.  9.)  Every 
presumption  is  to  be  indulged  in  favor  of  the  judgment.  {S,  O. 
Co.  V.  T.  Ins.  Co.,  64  N.  Y.  85 ;  Invcy  v.  Altynayer,  46  id. 
598,  604;  Appleby  v.  E.  C  S.  Bank,  62  id.  12;  Briayit  v. 
Trimmer,  47  id.  96 ;  Carman  v.  Pultz,  21  id.  547 ;  Sheldon 
V.  Sherman,  42  id.  484 ;  'Westerlo  v.  JJe  Witt,  3  id.  340.) 

O'Brien,  J.  The  plaintiff  recovered  in  this  case  a  balance 
which  he  claimed  was  due  to  him  for  compensation  as  a  sales- 
man in  the  employ  of  the  defendant.  Tlie  issue  presented  by 
the  pleadings  was  one  of  fact  involving  the  terms  and  con- 
ditions of  the  original  contract  under  which  the  service  was 
performed.  The  complahit  alleged  that  the  plaintiff  had  per- 
formed services  for  tlie  defendant  as  a  salesman  at  liis  express 
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request  from  November  15th,  1889,  to  January  20th,  1891, 
and  that  such  services  were  of  the  value  and  were  rendered 
for  the  agreed  compensation  of  $4,100.  That  the  plaintiff 
had  been  paid  the  sum  of  $2,430.41,  and  that  the  balance, 
with  interest,  was  due  and  unpaid. 

The  answer  admitted  that  the  services  were  rendered,  that 
the  payment  referred  to  in  the  complaint  had  been  made,  and 
denied  that  there  was  any  further  sum  due  to  the  plaintiff  or 
that  the  sum  stated  in  the  complaint  had  been  agreed  upon 
by  the  parties  as  the  compensation.  The  question  to  be  tried, 
therefore,  was  the  issue  thus  made  in  regard  to  the  terms  of 
the  agreement.  Both  parties  claimed  that  the  plaintiff  entered 
into  the  defendant's  service  under  a  verbal  contract,  but  they 
differed  widely  as  to  its  terms.  The  plaintiff  claimed  that  he 
was  to  be  paid  upon  the  basis  of  commissions  upon  the  sales 
at  the  rate  of  two  per  cent  with  a  guaranty  of  $1,500  per 
year  salarj'.  The  defendant  claimed  that  the  commissions 
were  not  to  exceed  one  per  cent  on  all  sales  made  at  whole- 
sale, and  two  per  cent  on  those  made  at  retail.  The  amount 
of  the  commissions  was,  therefore,  the  vital  point  upon  which 
they  differed,  and  each  party  supported  his  version  as  to  the 
terms  of  the  contract  by  his  testimony.  If  the  defendant's 
version  was  correct  the  action  was  defended.  If  the  plaintiff's 
was  the  true  one  he  was  entitled  to  recover  the  amount 
awarded  to  him  by  the  referee.  The  parties  were  in  direct 
conflict  as  to  the  fact,  and  the  burden  of  proof  was  upon  the 
plaintiff.  The  defendant  gave  some  proof  in  corroboration 
of  his  version  of  the  agreement.  It  was  shown  and  found  ])y 
the  referee  that  at  various  times  after  the  first  of  November, 
1890,  the  plaintiff  had  been  paid  commissions  which  he  liad 
himself  computed  upon  the  basis  of  one  per  cent  upon  some 
of  the  sales  and  two  per  cent  upon  others.  The  plaintiff 
attempted  to  explain  this  by  testifying  that  the  defendant 
refused  to  allow  him  the  two  per  cent  on  all  the  sales,  and 
directed  him  to  compute  the  commissions  at  the  rate  that  he 
did,  and  that  he  took  what  he  could  get  and  what  the  defend- 
ant told  him  to  compute  the  compensation  at.     The  plaintiff 
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however,  remained  in  the  defendant's  employ  until  discharged, 
for  what  reason  does  not  appear.  The  referee  found  the 
agreement  to  have  been  made  as  claimed  by  the  plaintiff,  and 
directed  a  judgment  in  his  favor.  The  proof  that  the  plain- 
tiff figured  commissions  upon  the  basis  claimed  by  the  defend- 
ant, and  received  his  compensation  from  time  to  time  upon 
that  basis,  was  competent  as  bearing  upon  the  terms  of  the 
contract  of  employment,  but  it  could  not  be  used  when,  in  the 
case  to  establish  a  settlement,  an  accord  and  satisfaction  or 
payment  in  full  for  the  reason  that  these  were  affirmative 
defenses,  and  they  were  not  pleaded.  The  referee's  finding 
is  supported  by  evidence,  and  while  we  think  the  preponder- 
ance of  proof  was  in  favor  of  the  defendant,  still  we  have  no 
power  to  disturb  the  judgment.  The  referee  had  the  parties 
before  him,  and  had  a  better  opportunity  than  any  appellate 
court  can  have  to  form  a  correct  judgment  as  to  the  relative 
weight  and  credibility  to  be  given  to  the  conflicting  state- 
ments of  the  parties. 

The  referee  allowed  the  plaintiff  commissions  on  goods 
ordered  before  but  not  delivered  until  after  his  discharge. 
There  was  no  error  in  this  ruling.  The  services  were  rendered 
when  the  plaintiff  solicited  and  obtained  the  orders  for  the 
sale  of  the  goods,  though  the  commissions  might  not  be  due 
or  payable  until  the  goods  were  actually  delivered,  but  it  was 
not  necessary  that  the  delivery  should  be  made  during  the 
plaintiff's  employment.  The  discharge  of  the  plaintiff  could 
not  affect  his  right  to  compensation  for  services  rendered  up 
to  that  time.  The  other  exceptions  to  the  rulings  at  the 
trial  did  not  raise  any  question  of  sufficient  importance  to 
justify  a  reversal  of  the  judgment.  The  learned  counsel 
for  the  defendant  cpmplains  that  the  General  Term  has 
improperly  refused  to  review  the  facts.  If  we  were  permit- 
ted to  look  into  the  opinion  and  act  upon  it  we  would  be  com- 
pelled to  say  that  this  complaint  is  well  founded.  It  appears 
from  the  opinion  that  the  General  Term  refused  to  review  the 
facts  upon  the  ground  that  the  record  did  not  contain  any  cer- 
tificate or  statement  that  it  contained  all  the  evidence,  although 
SicKELs  —Vol.  XC VIIL        70 
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it  did  contain  a  statement  that  it  contained  all  the  testimony. 
There  is  undoubtedly  a  distinction  between  the  terms  evidence 
and  testimony.  The  former  is  the  more  comprehensive  term  and 
includes  all  the  means  by  which  any  alleged  matter  of  fact, 
the  truth  of  which  is  submitted  to  investigation,  is  established 
or  disproved.  The  latter,  in  common  acceptation  at  least, 
embraces  only  the  statements  of  witnesses  upon  oath,  and  does 
not  include  proof  by  writings  or  from  other  sources.  But  a  state- 
ment, as  in  this  case,  that  the  record  contains  all  the  testimony, 
was  a  substantial  compliance  with  the  rule  under  all  the  cir- 
cumstances. When  the  defendant  made  and  served  the  case 
this  statement  was  inserted,  doubtless,  in  order  to  comply  with 
the  rule.  The  plaintiff  could  have  proposed  an  amendment  if 
he  thought  it  insufficient.  But  no  amendment  was  asked  and 
no  motion  to  correct  the  case  made  at  or  before  the  argument, 
and  no  question  then  raised  as  to  the  power  of  the  court  to 
pass  upon  the  facts  as  well  as  the  law.  Under  these  circum- 
stances the  court  had  the  power  to  pass  upon  the  facts,  and  it 
is  not  often  that  a  case  is  presented  where  the  right  to  review 
the  findings  of  the  referee  is  of  more  importance  to  the  party 
making  the  appeal  than  in  this  case.  The  disputed  fact  was 
of  such  a  character,  and  the  evidence  upon  which  the  findings 
of  the  referee  were  based  was  so  conflicting  at  a  single  point, 
that  the  right  of  the  defendant  to  have  it  passed  upon  by  the 
appellate  court  was  important  and  substantial.  But  we  think 
that  this  court  has  no  power  to  reverse  the  judgment  for  the 
refusal  of  the  court  below  to  review  the  facts  for  the  plain 
reason  that  we  cannot  say  from  the  record  that  it  has  so 
refused. 

The  order  is  a  general  aflSrmance  of  the  judgment  without 
specifying  the  grounds  or  in  any  way  limiting  its  legal  effect. 
This  is  the  evidence  of  the  judgment  rendered  by  the  court, 
and  its  legal  import  is  that  every  question  in  the  case,  whether 
of  law  or  fact,  has  been  decided.  The  court  below,  upon  the 
defendant's  theory,  refused  to  review  the  facts  substantially 
for  want  of  power  in  that  a  properly  certified  record  was  not 
before  it.     We  cannot  know  this,  however,  from  the  record, 
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but  from  the  opinion,  which  is  no  part  of  the  record.  In 
order  to  raise  the  point  in  this  court  the  order  itself  should 
show  by  a  proper  statement  that  the  court  refused  to  review 
the  facts  for  want  of  power  or  for  want  of  a  proper  and  suffi- 
cient record,  which  amounts  to  the  same  thing.  {SneUey  v. 
Conner,  78  N".  Y.  218 ;  Salmon  v.  Gedney,  75  id.  481 ;  Tih 
ton  V.  Beecher,  69  id.  176;  Tolman  v.  S.  B.  S  N.  T.  R. 
B.  Co.,  92  id.  353.) 

In  Porter  v.  Smith  (107  N.  Y.  531)  this  court  reviewed 
an  order  of  the  Supreme  Court  refusing  to  pass  upon  the 
facts  in  the  case.  But  in  that  case  the  order  contained  a 
statement  of  the  grounds  upon  which  the  judgment  below 
proceeded,  and  it  was  held  that  the  practice  adopted  by  the 
General  Term  in  that  regard  was  correct.  It  is  now  well 
settled  that  where  the  party  appealing  desires  the  court  to 
review  the  facts,  he  must  insert  in  the  record  a  statement  that 
it  contains  aU  the  evidence  or  all  that  is  material  to  the  ques- 
tion sought  to  be  reviewed.  But  no  particular  form  of  words 
is  necessary.  A  statement  that  the  case  contains  all  the  tes- 
timony is  sufficient  in  the  absence  of  some  objection  on  the 
part  of  the  defendant  that  some  material  part  of  it  has  been 
omitted.  The  appealing  party  can  then  by  motion  correct  the 
record  by  inserting  it.  Where,  however,  both  sides  proceed 
to  argument  and  submit  the  case  with  a  statement  that  it  con- 
tains all  the  testimony,  without  any  objection  as  to  the  power 
of  the  court  over  the  whole  case,  the  court  is  warranted  in 
assuming  that  all  the  evidence  is  in  the  case  and  should  pass 
upon  the  facts. 

The  record  now  before  us  does  not  present  the  question, 
and  the  judgment  must,  therefore,  be  affirmed. 

All  concur. 

Judgment  affirmed 
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Michael  Doyle  et  al.,  Appellants,  v.  John  F.  XJnoush  et  al.. 

Respondents. 

The  acceptance  of  a  draft  by  the  drawee  is  no  evidence  of  a  loan  by  him 
to  the  drawer.  The  drawee  is  presumably  a  debtor  for  the  amount  of 
the  draft  and  payment  of  it  a  discharge  of  the  debt. 

In  an  action  to  recover  an  alleged  loan  the  complaint  set  up  part  payment 
by  delivery  of  certain  goods  and  asked  judgment  for  the  balance.  The 
answer,  after  a  general  denial,  alleged  a  sale  and  delivery  of  goods  by 
defendants  to  plaintiffs,  at  an  agreed  price,  payments  thereon  to  an 
amount  specified,  leaving  a  balance  due,  for  which  judgment  was 
asked.  Plaintiff,  on  the  trial,  simply  produced  drafts  drawn  by  defend- 
ants upon  them  and  his  acceptance  and  payment  thereof.  No  motion 
for  a  non-suit  was  made  and  the  trial  proceeded,  the  substantial  contro- 
versy being  as  to  the  agreed  price  for  the  goods  sold,  in  regard  to  which 
the  evidence  was  conflicting,  and  the  only  claim  of  plaintiffs,  if  any, 
was  for  an  over-payment.  The  court  was  requested  by  plaintiffs,  but 
refused,  to  charge  that  so  far  as  the  counterclaim  was  concerned  the  bur- 
den of  proof  rested  upon  defendants.  Held,  no  error;  that  while  the 
charge  would  have  been  proper  had  plaintiffs  proved  the  alleged  loan, 
as  they  failed  in  this  and  were  obliged  to  prove  an  over-payment  on  the 
contract  of  sale,  and  to  show  this  were  required  to  prove  its  terms,  upon 
this  issue  they,  not  the  defendants,  had  the  affirmative. 

(Argued  October  15,  1894;  decided  November  27,  18d4.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  January  18,  1893,  which  affirmed  a  judgment  in  favor 
of  defendants  entered  upon  a  verdict. 

This  action  was  brouglit  to  recover  money  loaned  to  and 
paid  out  for  defendants  by  plaintiffs,  and  also  for  a  machine 
sold  to  them. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Theodore  Bacon  for  appellants.  The  court  erred  in  refus- 
ing to  charge  as  requested,  that  the  burden  of  proof  as  to  the 
terms  of  the  contract  set  up  by  the  defendants  was  upon  them, 
and  in  charging  that  the  burden  of  proof  as  to  that  contract 
was  upon  the  plaintiffs.  {Spencer  v.  C.  AL  L.  In-s,  Assn.^ 
142  N.  Y.  505;   Murray  v.  N.  T.  Z.  Ins.  Co.,  85  id.  236; 
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Conadyea  v.  ^ift^  103  id.  604,-  Smith  v.  Sargent^  67  Barb. 
243 ;  CmTi&r  v.  Keese,  105  N.  T.  643 ;  MiUwrd  v.  JiWn,  5« 
id.  402 ;  Johnson  v.  Plovymwn^  49  Barb.  472 ;  ConkLvn,  t. 
Conkli/n,  20  Hun,  278.) 

John  H.  Chddsey  for  respondents.  The  court  committed 
no  error  in  refusing  to  charge  as  requested  by  plaintiffs' 
counsel.  (Taylor  on  Ev.  §  338;  1  Greenl.  on  Ev.  94;  HcTie- 
mcmn  v.  Heardy  62  N.  T.  448 ;  Roberts  v.  Chittendeuy  88 
id,  33.) 

Finch,  J.  The  dispute  on  this  appeal  is  over  the  burden 
of  proof,  and  arises  upon  a  refusal  of  the  court  to  charge  that 
it  rested  upon  the  defendant  as  far  as  his  pleaded  counter- 
claim was  concerned.  The  argument  for  the  appellant  would 
be  formidable  and  possibly  conclusive  if  the  question  turned 
solely  upon  the  form  of  the  pleadings,  but  when  it  was  raised 
the  facts  were  all  before  the  court  and  developed  a  situation 
quite  different  from  that  sketched  in  the  complaint.  The 
plaintiffs  alleged  a  loan  and  advance  of  money  to  the  amount, 
of  thirty-one  hundred  and  thirty-five  dollars,  upon  which  pay- 
ments had  been  made  by  the  delivery  of  certain  goods,  wares 
and  merchandise  at  the  agreed  price  of  two  thousand  and 
eighty-three  dollars  and  fifty-six  cents,  and  demanded  judg- 
ment for  the  balance.  The  defendants  answered  by  a  general 
denial,  and  then  alleged  the  sale  and  delivery  of  dried  apples 
at  an  agreed  price  to  the  amoimt  of  thirty-three  hundred  and 
seventy  dollars  and  forty-two  cents,  upon  which  had  been  paid 
by  draft  or  money  thirty-one  hundred  and  forty-three  dollars, 
by  four  coreing  machines,  eight  dollars,  and  by  freight  bills, 
one  hundred  and  seventeen  dollars,  leaving  a  balance  due  the 
defendants  of  one  hundred  and  two  dollars  and  twenty-nine 
cents.  The  whole  substantial  controversy  was  over  the  agreed 
price  of  the  dried  apples.  If  that  was  as  the  plaintiffs  claimed 
a  balance  was  due  them :  if  as  the  defendants  asserted  a  bal- 
ance was  due  them :  and  the  question  arose  upon  whom  rested 
the  burden  of  proof  as  to  the  terras  of  the  contract.     If  the 
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plaintiffs  could  make  their  case  without  proving  that  con- 
tract, and  it  was  unessential  to  their  recovery,  then  the 
burden  was  not  on  them  ;  and  that  is  what  they  assert  to  be 
the  fact.  I  think  they  are  mistaken.  There  was  no  loan  or 
advance  of  money,  but,  if  anything,  an  over-payment  which 
could  be  recovered  back.  The  defendants  denied  any  such 
loan  or  advance,  and  admitted  only  payments  upon  the  goods 
sold.  The  plaintiffs  on  their  part  simply  produced  the  drafts 
they  had  paid  and  rested.  They  had  made  no  case.  Proof 
of  the  drafts  drawn  upon  them  by  defendants  established  no 
claim  against  the  latter.  The  acceptors  of  the  drafts  were 
presumably  the  debtors  for  their  amount,  and  payment  of 
them  was  the  discharge  of  a  debt  and  not  proof  of  a  demand 
against  the  defendants.  But  no  motion  for  a  non-suit  was 
made,  and  the  case  tells  us  only  that  "  tliereafter  conflicting 
evidence  was  given  on  behalf  of  the  respective  parties  as  to 
the  terms  and  conditions  of  the  alleged  contract."  In  what 
order  that  was  done  we  do  not  know,  but  it  is  quite  clear  that 
producing  and  proving  the  drafts  could  not  alone  make  a 
cause  of  action,  and  that  the  plaintiffs  were  bound  to  show  as 
indispensable  to  their  recovery  the  terms  and  conditions  of 
the  contract  as  they  claimed  the  truth  to  be.  For  they  had 
no  cause  of  action  on  the  drafts.  They  were  obliged  to  prove 
that  in  paying  them  they  had  overpaid  on  the  contract,  and 
were  entitled  to  recover  back  the  excess.  That  excess,  as  an 
over-payment  beyond  what  the  contract  required  them  to  pay, 
was  the  sole  basis  and  measure  of  their  cause  of  action.  They 
would  have  failed  unless  they  proved  that  excess,  and  they 
could  not  prove  that  without  proving  the  contract  out  of 
which  and  because  of  which  the  over-payment  occurred. 

1  think,  therefore,  that  proof  of  the  terms  of  the  contract, 
such  as  would  create  the  over-payment  claimed,  was  essential 
to  the  plaintiffs'  case,  and  so  the  court  was  justified  in  refus- 
ing to  charge  that  the  defendants  had  the  aflSrmative. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 
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Bank  of  New  York  National  Banking  Association,  Appel- 
lant, V.  American  Dock  and  Trust  Company,  Respondent. 

A  general  power  or  authority  given  to  an  agent  to  do  an  act  for  his  princi- 
pal does  not  extend  to  a  case  where  it  appears  that  the  agent  himself  is 
the  person  on  the  other  side.  Where  a  power  is  intended  to  be  given  to 
the  agent  to  act  as  such  in  such  a  case,  it  must  be  expressed  in  language 
so  plain  that  no  other  interpretation  can  rationally  be  given  it. 

80,  also,  the  principle  that  where  an  agent  has  been  clothed  by  his  princi- 
pal with  power  to  do  an  act  in  case  of  the  existence  of  some  fact  pecu- 
liarly within  the  knowledge  of  the  agent,  and  where  the  doing  of  the  act 
is  of  itself  a  representation  of  the  existence  of  the  fact,  the  principal  is 
•stopped  from  denying  its  existence  as  against  third  parties  dealing 
with  the  agent  in  good  faith,  and  in  reliance  upon  the  representation, 
does  not  apply  to  a  case  where  the  agent,  assuming  to  act  for  his 
principal,  was  himself  the  other  party. 

Defendant,  a  corporation  authorized  by  its  charter  to  receive  goods  for 
storage  and  issue  warehouse  receipts,  which  were  made  negotiable,  by 
a  by-law  directed  the  warehouse  receipts  to  be  signed  by  its  president 
or  secretary.  S.,  its  president,  applied  to  plaintiff  for  and  obtained  a 
personal  loan,  giving  therefor  his  own  note  and  as  collateral  security  a 
warehouse  receipt  purporting  to  be  issued  by  defendant,  signed  by  him 
as  president,  acknowledging  the  receipt  on  storage  for  account  of  him- 
self and  subject  to  his  order  of  a  quantity  of  cotton.  Plaintiff's  offi- 
cers knew  when  the  loan  was  made  that  the  person  to  whom  it  was  made 
w^as  defendant's  president,  and  that  the  loan  was  a  personal  one.  The 
loan  was  made  on  the  faith  of  the  collateral.  S.,  in  fact,  had  deposited 
no  cotton  with  defendant.  The  note  was  not  paid  at  maturity,  and 
defendant,  on  demand  made,  refused  to  deliver  the  cotton  or  pay  its 
value.  In  an  action  to  recover  damages,  held,  that  the  by  law  did  not 
clothe  the  president  with  authority  to  issue  receipts  to  himself  for  cotton 
which  in  truth  had  been  deposited  by  him;  and  so,  that  defendant  was 
not  estopped  from  denying  the  delivery  of  the  cotton,  and  was  not 
liable. 

Bank  of  Batatia  v.  N,  F.,  L.  E.  d  IF.  i?.  R,  Co.  (106  N.  Y.  195);  TititM 
V.  Prest.,  etc.  (61  id.  237);  Goshen  Bank  v.  The  State  (141  id.  379), 
distinguished. 

It  seems,  that  if  the  by-law  had  given  the  president  general  authoritj'  to 
issue  receipts  to  himself  for  cotton  actually  deposited,  defendant  would 
have  been  liable  to  a  bona  fide  holder  for  value  of  such  a  receipt,  although 
the  president  had  not  in  fact  deposited  any  cotton. 

Also  held,  that  the  trial  court  properly  refused  to  receive  evidence  of  what 
8.  said  at  the  time  when  he  procured  the  loan. 
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The  declarations  of  an  agent  are  only  admissible  against  his  principal  when 
the  agent  is  acting  at  least  prima  facie  for  his  principal  and  within  the 
scope  of  his  actual  or  apparent  authority. 

Reported  below,  70  Hun,  153. 

(Argued  October  12, 18d4;  decided  November  27,  1894.) 

Appeai.  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  upon 
an  order  made  June  6, 1893,  which  overruled  plaintiff's  excep- 
tions and  directed  judgment  in  favor  of  defendant  dismissing 
the  complaint. 

This  action  was  brought  to  recover  damages  alleged  to  have 
been  sustained  by  plaintiff  through  the  issuing  of  a  spurious 
warehouse  receipt  by  defendant. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

John  B.  Whiting  for  appellant.  It  was  error  to  exclude 
the  conversation  between  Mr.  Stone  and  the  officers  of  tlie 
bank  at  the  time  the  warehouse  receipt  was  delivered  to  the 
bank  and  the  money  advanced  by  it.  (Whart.  on  Ev. 
§§  259, 1176 ;  Greenl.  on  Ev.  §  113 ;  M.  Bank  v.  Griswold,  72 
N.  Y.  472;  Cawing  v.  Alt7)ia/n^  71  id.  435 ;  Wilson  v.  M.  B. 
Co.,  120  id.  145 ;  //.  JV.  Bank  v.  A.  J).  c&  T.  Co.)  It  was 
error  to  dismiss  the  complaint  at  the  close  of  the  plaintiff's 
case.  {Griswold  v.  Ha/ven,  25  N.  Y.  599  \  N.  T.  A  N.  IL 
R.  R.  Co.  V.  Schuyler,  34  id.  30  ;  Bmff  v.  Mali,  36  id.  200 ; 
Bank  of  Batavia  v.  E.  R.  R.  Co.,  106  id.  195 ;  i^.  A.  Bank 
V.  F.  S.  S.  R.  R.  Co.,  137  id.  237 ;  Titus  v.  O.  W.  T.  Co., 
61  id.  237 ;  Shaw  v.  P.  P.  G.  M.  Co.,  L.  R.  [13  Q.  B.]  103  ; 
Tome  V.  P.  B.  R.  R.  Co.,  39  Md.  85 ;  Magee  v.  Badger,  34 
N.  Y.  247 ;  Belmont  v.  Hodge,  35  id.  65  ;  Chapman  v.  Rose, 
66  id.  137 ;  D.  C.  Ins.  Co.  v.  Hachfield,  73  id.  226.)  The 
form  of  action  is  proper,  as  a  corporation  is  liable  in  an  action 
for  deceit  for  the  false  representations  of  its  officers  and 
agents.  {F.  S.  Inst  v.  N.  Bank,  80  N.  Y.  162 ;  Barwick  v. 
E.  J.  S.  Bank,  L.  R.  [2  Ex.]  259.) 

ITioddetcs  D.  Kenneson  for  respondent.  Defendant's 
motion  to  dismiss  the  complaint  was  properly  granted.    {Bank 
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ofBatavia  v.  If.  F.,  Z.  E.  <&  W.  li.  It,  Co.,  106  N.  Y.  195 ; 
F,  &  M.  Bank  v.  B,  <&  B,  BanTi,  16  id.  125 ;  WiU(m  v.  M. 

E,  R.  Co.,  120  id.  145;  Pollard  v.  Vinton,  105  U.  S.  7;  Jf. 
Z.  /;w.  Ca  V.  i^.  /S'.  /S'.  <£  G.  S.  F,  Co.,  139  N.  Y.  146 ;  IT. 
S.  Z.  /9.  J?aw;fe  V.  S.  a  Banl,  95  U.  S.  557  \N,  P.  ^a«i  v. 
Q.  A,  M.  W.  &  S.  Co.,  116  N.  Y.  ;  Vottz  v.  Blackman, 
64  id.  440 ;  Fieldm  v.  Lahena,  2  Abb.  Gt.  App.  Dec.  Ill ; 
W.  S.  L.  8.  Bank  v.  Parmalee,  95  U.  S.  557 ;  Gerard  v. 
McCormick,  130  N.  Y.  261 ;  Shaw  v.  J/.  .V.  Bank,  101  U. 
S.  557;  C  Bank  v.  McCrea,  106  111.  281 ;  CW^er  v.  B.  Z. 
Z/w.  Cb.,  110  N.  Y.  115.)  Any  statements  or  representations 
made  by  Stone  at  the  time  he  procured  this  loan  from  the 
bank  to  himself  individually  must  be  considered  as  made  by 
him  as  an  individual  and  for  his  own  individual  purpose,  and 
not  by  him  as  an  officer  of  the  defendant  for  any  purpose  per- 
taining to  the  business  of  the  defendant.     {M.  L.  Ins.  Co,  v. 

F,  S.  S.  ik  G.  S.  F.  li,  R.  Co.,  139  N.  Y.  146 ;  Farrington 
V.  S.  B.  R.  R.  Co.,  158  Mass.  406.) 

Peckham,  J.  The  defendant  herein  was  authorized  by  its 
charter  to  receive  goods  for  storage  and  issue  warehouse 
receipts,  which  were  made  negotiable  and  transferable  by 
indorsement  and  delivery,  and  any  holder  thereof  was  to  be 
taken  to  be  the  owner  or  pledgee  of  the  goods  mentioned  in 
the  receipt  for  any  advance  or  credits  on  the  same,  subject, 
however,  to  charges  for  storage.  When  goods  were  received 
it  became  necessary  for  some  one  to  sign  and  deliver  the  ware- 
house receipt,  and  that  duty  was  provided  for  in  a  by-law  or 
resolution  of  the  company,  which  was  introduced  in  evidence. 
It  provided  that  after  the  date  of  the  directors'  meeting  at 
which  it  was  adopted  (Aug.  1,  1890),  the  warehouse  receipts, 
until  otherwise  directed,  should  be  signed  by  either  the  presi- 
dent or  treasurer.  At  the  time  of  the  transaction  in  question 
M.  "W.  Stone  was  president  of  the  company  and  F.  11.  Pouch 
was  treasurer.  In  Nov.,  1890,  Mr.  Stone  went  to  the  plaintiflE 
and  sought  and  obtained  a  personal  loan,  for  which  he  gave 
SiCKELS— YOL.  XCVIII.  71 
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his  own  note,  and  as  collateral  security  for  its  payment  he 
^ve  a  warehouse  receipt  purporting  to  be  issued  by  the 
defendant,  the  material  portion  of  which  is  as  follows : 

"New  York,  JVov.  4,  1890. 
"  Received  on  storage  at  the  '  American  Docks '  for  account 
of  M.  W.  Stone  one  hundred  and  sixty-two  bales  of  cotton, 
marked  G  B,  subject  to  the  order  of  himself,  on  payment  of 
the  charges  accrued  thereon  and  surrender  of  this  receipt 

«M.  W.STONE, 

Indorsed  upon  this  receipt  was  the  following :  "  The  prop- 
erty mentioned  below  is  hereby  released  from  this  receipt  for 
delivery  from  warehouse.     M.  W.  Stone." 

The  oflScers  of  the  plaintiff  with  whom  the  Joan  was  effected 
knew  at  the  time  that  the  Stone  who  obtained  the  loan  and 
the  Stone  who  was  president  of  the  defendant  were  one  and 
the  same  individual,  and  they  knew  that  the  transaction  as  to 
the  loan  was  a  personal  one  with  Mr.  Stone  and  that  the 
defendant  had  nothing  to  do  with  it.  The  plaintiff  made  the 
loan  upon  the  faith  of  the  collateral  security  furnished  by  the 
receipt.  The  note  was  not  paid  at  its  maturity,  and  when 
demand  was  subsequently  made  by  plaintiff  upon  defendant 
for  the  cotton  mentioned  in  the  receipt,  it  appeared  that  there 
had  never  been  any  cotton  deposited  with  the  defendant  and 
that  the  receipt  in  that  respect  stated  a  falsehood. 

The  defendant  refused  to  deliver  any  cotton,  and  the  plain- 
tiff brought  this  action,  claiming  to  be  a  honajide  holder  for 
value  of  the  receipt,  and  that  the  defendant  was  bound  to 
deliver  to  it  the  cotton  mentioned  therein  or  else  pay  its  value. 

The  officers  of  the  plaintiff  at  the  time  of  the  loan-  had 
known  Mr.  Stone  for  some  years,  but  there  had  never  been 
Any  transactions  between  plaintiff  and  Mr.  Stone  as  represent- 
ing the  defendant  further  than  that  the  latter  had  on  some 
few  occasions  come  to  the  plaintiff's  banking  house  to  mark 
off  cotton  which  wa&  discharged  on  certificates  held  by  plain* 
tiff  for  other  parties,  but  Mr.  Stone  had  never  come  there  to 
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borrow  money  for  defendant.  The  plaintiff  made  no  inquiries 
at  the  time  of  the  loan  as  to  the  ^extent  of  the  power  of  Mr. 
Stone  to  act  for  defendant  and  sign  receipts. 

The  question  of  the  liability  of  the  defendant* turns  upon 
the  construction  given  to  the  by-law  or  resolution  above  men- 
tioned. Did  it  give  authority  to  the  president  to  sign  receipts 
in  his  own  case  ? 

I  think  that  if  the  president  had  issued  a  receipt  similar  to 
the  one  in  question,  except  that  it  acknowledge(J^  the  receipt 
of  cotton  from  some  third  person,  although  such  named  per- 
son had  not  in  fact  deposited  any  cotton,  yet  in  such  case  the 
defendant  would  have  been  liable  because  the  president  had 
general  authority  under  the  by-law  to  issue  receipts  for  cot- 
ton deposited  by  third  parties,  and,  therefore,  when  he  issued 
a  receipt  where  no  cotton  had  been  received,  although  it  was 
a  violation  of  his  authority  and  of  his  duty,  yet  the  defendant 
would  be  held  responsible  on  account  of  such  general  author- 
ity to  give  receipts.  This  is  upon  the  principle  decided  in 
Banh  of  Batavia  v.  Railroad  Co.  (106  N.  Y.  105)  and  cases 
cited.  That  principle  is  that  where  an  agent  has  been  clothed 
by  his  principal  with  power  to  do  an  act,  in  case  of  the  exist- 
ence of  some  fact  peculiarly  within  the  knowledge  of  the 
agent,  and  where  the  doing  of  the  act  is  in  itself  a  representa- 
tion of  the  existence  of  that  fact,  the  principal  is  estopped 
from  denying  its  existence  as  against  third  parties,  dealing 
with  the  agent  in  good  faith  and  in  reliance  upon  the 
representation. 

I  also  think  that  if  the  by-law  clothed  Mr.  Stone,  the  presi- 
dent, witli  general  authority  to  issue  receipts  to  himself  for 
cotton  which  he  actually  deposited,  if  with  such  authority  he 
issued  a  receipt  where  he  had  not  in  fact  deposited  any  cotton, 
the  defendant  would  be  liable  to  respond  to  a  bona  fide  holder 
for  value  of  such  receipt.  These  two  propositions  I  do  not 
understand  the  defendant  to  dispute,  or  at  least  he  does  not 
regard  them  as  antagonistic  to  his  argument. 

We  come,  then,  to  the  consideration  of  the  proper  con- 
etruction  of  the  by-law.     In  the  light  of  the  general  rules  of 
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law  upon  the  subject  of  principal  and  agent,  we  are  of  the 
opinion  that  the  by-law  or  resolution  in  question  ought  not  to 
be  construed  as  clothing  either  the  president  or  the  treasurer 
with  any  authority  to jssue  receipts  to  himself  for  cotton  which 
in  truth  had  been  deposited  by  him.  It  is  an  acknowledged 
principle  of  the  law  of  agency  that  a  general  power  or  author- 
ity given  to  the  agent  to  do  an  act  in  behalf  of  the  principal, 
does  not  extend  to  a  case  where  it  appears  that  the  agent  him- 
self is  the  person  interested  on  the  other  side. 

If  such  a  power  is  intended  to  be  given  it  must  be  expressed  in 
language  so  plain  that  no  other  interpretation  can  rationally  be 
given  it,  for  it  is  against  the  general  law  of  reason  that  an  agent 
should  be  intrusted  with  power  to  act  for  his  principal  and  for 
himself  at  the  same  time.  {GJufiln  v.  BanJc^  etc.y  25  K.  Y.  293 ; 
Pratt  V.  Fire  Lis,  Co.,  130  id.  206-216  ;  Neuendorf  w.  World 
Ins,  Co,,  69  id.  389 ;  Manhattan  Co,  v.  Railroad  Co,,  139  id. 
146.)  The  by-law  is  general  in  its  terms  and  could  be  fully 
carried  out  to  its  fair  and  legitimate  purpose  by  excluding- 
from  its  meaning  the  case  of  either  officer  acting  in  his  own 
personal  matter.  The  case  of  Titus  v.  Turnpike  Co.  (61  N. 
Y.  237)  is  unlike  this  case.  The  learned  chief  commissioner 
points  out  in  his  opinion  what  the  difference  is  between  an 
agent  acting  in  matters  for  a  principal  in  which  he  is  himself 
the  other  party,  and  the  mere  act  of  an  officer  signing  the 
scrip  issued  by  a  corporation  where  he  is  himself  the  owner  of 
such  scrip.  The  by-law  in  that  case  provided  that  the  scrip 
should  be  signed  by  both  the  president  and  the  treasurer,  and 
the  president  was  by  the  charter  necessarily  a  stockholder. 
The  case  was  one  in  which  such  an  officer  either  had  to  go 
without  any  evidence  of  his  ownership  of  stock  except  what 
the  books  might  show,  or  else  he  was  to  be  permitted  to  sign 
the  scrip.  Upon  the  special  facts  in  that  case,  the  decision 
held  that  the  president  and  the  treasurer  had  the  right  to  sign 
the  scrip  owned  by  and  issued  to  themselves. 

Nor  is  the  case  of  The  Goshen  Bank  v.  Ths  State  (141  N. 
Y.  379)  an  authority  in  point  here.  In  that  case  it  appeared 
that  the  cashier  had  power  to  draw  drafts  for  his  own  use  or 
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payable  to  his  own  prder  upon  the  same  terms  that  he  had  to 
dmw  a  draft  for  a  stranger,  viz.,  upon  payment  to  the  bank  of 
the  amount  of  the  draft. 

When  the  cashier  issued  such  a  draft,  he  was  acting  within 
the  scope  of  his  apparent  authority,  and  the  very  act  of  issu- 
ing the  draft  was  a  representation  of  the  existence  of  the 
fact  that  the  draft  was  paid  for.  And  we  also  held,  for  the 
reasons  therein  stated,  that  there  was  a  difference  in  the  case 
of  bank  or  cashier's  drafts  from  most  other  cases  of  agency. 
The  difference  between  this  case  and  those  which  have  been 
cited  by  the  plaintiff  is  that  in  the  cited  cases  the  terms  of  the 
authority  given  to  the  agent  were  such  that  the  agent  had 
power,  upon  the  existence  of  a  certain  fact,  to  do  the  very  act 
which  was  in  question,  whereas  in  this  case  we  hold  that  by 
the  true  construction  of  the  terms  of  the  authority  given  to 
the  president,  he  had  no  power  in  any  case  to  sign  a  receipt 
such  as  is  now  before  us. 

We  are,  therefore,  of  the  opinion  that  upon  the  evidence,  as 
presented  to  the  trial  court,  the  plaintiff  made  out  no  cause  of 
action. 

It  is,  however,  claimed  upon  the  part  of  the  plaintiff  that 
there  was  error  in  the  ruling  of  the  trial  judge  in  refusing  to 
receive  evidence  of  what  Mr.  Stone  said  at  the  time  when  he 
procured  the  loan,  and  that  if  he  had  received  the  evidence 
the  plaintiff  might  then  have  made  out  a  case.  We  think  the 
judge  was  riglit  in  his  decision.  Tlie  transaction  with  plaintiff 
was  indisputably  a  ])ersonal  one  on  the  part  of  Mr.  Stone. 
This  fact  was  known  by  the  officers  of  the  piaintiff,  and  is 
also  not  disputed.  The  declarations  of  one  who  is  in  some 
matters  an  agent  for  another,  can  only  be  admissible  against  his 
principal  when  such  agent  is  acting  in  the  affairs  of  his  prin- 
pal,  and  within  the  scope  of  his  actual  or  apparent  authority, 
•  This  was  no  such  case.  There  was  no  actual  or  apparent 
authority  conferred  upon  Stone  to  receipt  for  the  defendant 
in  any  case  in  which  it  appeared  that  he  was  the  person  who 
deposited  the  cotton ;  and  when  he  was  engaged  in  a  private 
and  personal  transaction  with  the  plaintiff,  known  to  be  such 
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by  the  plaintiff,  he  could  make  no  declarations  which  would 
bind  the  defendant.  {Manhattan  Life  Go.  v.  Railroad  Co.y 
139  N.  Y.  awpra^  and  cases  cited ;  Moorea  v.  Bank^  111  U. 
S.  156  at  164.)  The  acts  of  Stone  while  in  the  bank,  such  aa 
making  the  note,  assigning  the  insurance  policies  and  deliver- 
ing the  receipt  in  question,  were  admitted  in  evidence  in  the 
course  of  the  attempt  of  plaintiff  to  make  out  a  cause  of  action, 
and,  as  all  the  facts  cannot  be  proved  at  once,  it  was  proper 
to  admit  these  facts,  which,  taken  with  others  afterwards  to 
be  shown,  might  make  out  a  case  against  the  defendant.  Bat 
the  claim  of  a  right  on  the  part  of  the  plaintiff  to  prove 
declarations  of  Stone,  made  while  he  was  not  in  the  perform- 
ance of  any  duty  pertaining  to  his  agency,  and  while  on  the 
contrary  he  was  confessedly  engaged  in  an  outside  and  personal 
transaction,  cannot  be  assented  to.  The  cases  which  assert  the 
doctrine  that  wheu  the  acts  of  the  agent  are  admissible  for 
the  purpose  of  attempting  to  bind  the  principal,  then  his 
declarations  made  at  the  same  time  are  admissible,  are  cases 
where  the  agent  is  prima  facie  at  least  acting  at  the  time  in 
the  business  of  the  principal.  I  liave  found  no  case  where 
evidence  such  as  was  here  offered  has  under  similar  circum- 
stances been  received.  There  was  nothing  to  explain  or  to 
submit  to  the  jury  as  to  the  character  in  which  Stone  acted  or 
made  declarations  at  this  time.  The  plaintiff  admits  by  its 
officers,  who  are  witnesses,  that  it  knew  this  was  a  personal 
transaction  and  consequently  there  was  absolutely  no  basis 
upon  which  to  found  a  claim  that  in  this  transaction  any  decla- 
ration made  by  Stone  could  be  imputed  to  the  defendant  as  a 
declaration  of  its  agent.  The  proposed  evidence  did  not 
point  towards  the  i)ossible  proof  of  any  facts  as  distinguished 
from  declarations  upon  which  to  maintain  an  estoppel  in  pais 
against  the  defendant,  and  if  such  facts  were  to  be  proved, 
some  idea  of  that  design  should  be  given  to  the  court,  for 
upon  its  face  the  evidence  was  not  admissible. 

It  is  in  proof  that  the  plaintiff's  agents  made  no  inquiries 
as  to  the  right  of  Stone  to  sign  the  receipt,  and  it  might  per- 
haps be  somewhat  difficult  to  erect  an  estoppel  in  pais  upon 
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facts  which  plaintiff  might  have  found  out  upon  inquiry,  but. 
which  in  truth  it  was  ignorant  of  at  the  time  of  the  transaction. 

We  think  the  court  did  not  err  in  rejecting  the  evidence. 
There  is  no  basis  upon  whicli  a  recovery  in  this  action  could 
be  sustained,  and  the  judgments  of  the  courts  below  must, 
therefore,  be  affirmed,  with  costs. 

All  concur. 

Judgments  affirmed. 


Thb  Importers  and  Traders'  National  Bank  op  Nbjw 
York,  Respondent,  v,  Cebra  Quackenbush,  Impleaded, 
etc.,  Appellant. 

Same,  Respondent,  v.  Same,  Appellant. 

Under  the  provisions  of  the  Code  of  Civil  Procedui^  (§  2485)  authorizhig 
a  judgment  creditor  to  institute  proceedings  supplementary  to  execu- 
tion '•  at  any  time  within  ten  years  after  the  return  wholly  or  partly 
unsatisfied  of  an  execution  against  property,"  an  execution  which  is 
effective  to  exhaust  the  remedy  at  law  is  intended;  and  so,  it  is  not 
enough  that  forms  are  observed  by  the  return  of  an  execution  which  is 
not  effective  to  reach  all  of  the  debtor's  property,  and  the  right  does 
not  arise  unless  at  the  time  of  issuing  the  execution  the  creditor  had 
a  judgment  which  was  a  lien  on  the  debtor's  real  estate  and  chattels 
real,  so  that  the  execution  could  reach  them  as  well  as  his  personal 
property. 

Where,  therefore,  a  judgment  was  recovered  in  January,  1879,  and  execn- 
tion  was  issued  thereon  in  March,  1894,  and  upon  return  thereof  unsat- 
isfied an  order  was  issued  requiring  defendant  to  appear  and  answer  in 
supplementary  proceedings,  held,  that  a  motion  to  vacate  the  order 
was  improperly  denied;  that  as  under  said  Code  (§  1251)  the  lien  of  the 
judgment  upon  defendant's  real  estate  and  chattels  real  ceased  after  ten 
years,  the  execution  was  not  effective  to  reach  all  the  debtor's  property 
so  as  to.  exhaust  the  legal  remedy,  and,  as  no  steps  had  been  taken  to 
re-establish  the  lien,  the  proceedings  were  improperly  instituted. 

A  prior  execution  had  been  issued  upon  the  judgment  immediately  after 
its  rendition,  which  was  returned  unsatisfied.  Held,  that  the  right  to 
maintain  supplementary  proceedings  then  accrued  and  became  barred 
after  the  lapse  of  ten  years,  in  the  absence  of  some  new  proceedings  to 
revive  it,  to  which  the  debtor  was  a  party. 

(Argued  October  22,  1894 ;  decided  November  27,  1894.) 
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Appeai^  from  orders  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  made  July  14,  18943 
which  affirmed  an  order  of  Special  Term  in  each  of  the  above- 
entitled  actions  vacating  a  stay  of  proceedings  and  denying  a 
motion  by  this  appellant  to  set  aside  an  execution  issued 
therein  and  orders  for  his  examination  in  supplementary 
proceedings. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Abraham  Lansing  for  appellant.  At  the  time  of  the 
granting  of  the  ordere  in  question  more  than  fifteen  years 
had  elapsed  since  the  filing  of  the  judgment  rolls ;  and,  as 
more  than  five  years  before  the  orders  were  granted,  the 
judgments  had  ceased  to  be  liens  upon  real  estate  and  chattels 
real ;  and,  as  none  of  the  steps  available  to  the  plaintiff  had 
been  taken  to  re-festablish  the  liens  of  the  judgments  upon 
that  class  of  the  debtor's  property,  the  orders  were  unauthor- 
ized and  should  be  set  aside.  {Lynch  v.  John%on^  48  N.  Y. 
27,  33  ;  Barnes  v.  Morgan^  3  Hun,  703,  705 ;  SUmn  v.  Wad- 
dell^  2  Sandf .  Cli,  494 ;  3  Eumsey  Pr.  308 ;  Crippen  v.  Evd- 
son,  13  K  Y.  161 ;  Diinlevy  v.  Talmadge,  32  id.  460 ;  Field 
V.  Ihmi,  22  How.  Pr.  332,  333 ;  Millard  v.  Shaw,  4  id.  138 ; 
Child  v.  Brace,  4  Paige,  309,  310,  311,  315;  Geeryv.  Geery^ 
63  N.  Y.  256;  Adsit  v.  Butler,  87  id.  588;  0.  BanJcY. 
Olcott,  46  id.  12;  Kitchen  v.  Lowery,  127  id.  53,  60; 
Burton  v.  Bathhone,  126  id.  187 ;  Spelman  v.  Freedman^ 
130  id.  425 ;  Wing  v.  Be  La  Rionda,  125  id.  680 :  Car- 
penter v.  StiUwell,  11  id.  61 ;  Adee  v.  Bigler,  81  id.  349 ; 
G.  Banh  v.  Mead,  92  id.  637 ;  Story's  Eq.  Juris.  §§  1480, 
1481 ;  Sollory  v.  Ixaver,  L.  R.  [9  Eq.  Cas.]  22 ;  Cory  v.  Long^ 
12  Abb.  Pr.  [K  S.]  434;  0.  Asylum  v.  McCartee,  Hopk. 
Ch.  435 ;  People  v.  U.  Ins,  Co.,  15  Johns.  358,  380 ;  Jack- 
son V.  Collins,  3  Cow.  S9,  96  ;  Z.  xSl,  etc,  R.  R.  Co.  v.  Roach^ 
80  N.  Y.  344  ;  Smith  v.  People,  47  id.  330 ;  Tracy  v.  T.,  etc., 
R.  R.  Co,,  38  id.  433,  437;  Holmes  V.  Carley,  31  id.  289, 
290 ;  People  v.  N.  Y.,  95  id.  554,  558,  559 ;  People  v. 
Lacomb,  99  id.  43,  49 ;  Spea/rs  v.  Mayor,  etc.,  72  id.  442, 444 ; 
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Anonymous^  32  Bhrb.  201,  202  ;  Davidson  v.  Horn^  4^*1  Hun, 
51,  53;  Bucklhi  v.  Ford,  5  Barb.  393,  394,  395;  McQueen 
V.  Babcock,  3  Abb.  Ap.  C.  129 ;  DetnareBt  v.  Wynhoop,  3 
Johns.  Ch.  130,  146 ;  Bank  of  Kinderhook  v.  Gifford,  4 
Barb.  659 ;  Chreen  v.  Johnson,  3  Gill  &  Johns.  394 ;  Fisher 
V.  Ha/rden,  1  Paine  C.  C.  55,  61 ;  Bell  v.  Morrison,  1  Pet. 
356,  360;  Angell  on  Lim.  9,  23,  194,  479.) 

Robert  W.  Townsend  for  respondent.  The  execution  to 
Rensselaer  county,  issned  in  January,  1879,  was  suflScient. 
(Code  Civ.  Pro.  §§  2425,  2458 ;  Wade  v.  De  Leyer,  8  J.  &  S. 
641 ;  63  N.  Y.  318.)  Leave  to  issue  would  certainly  have 
been  granted  on  the  facts  as  they  appear,  there  being  no  pre- 
tense that  the  judgment  is  paid  in  whole  or  in  part.  {Kvncaid 
V.  Richardson^  Abb.  [N.  C]  315  ;  25  Hun,  237 ;  Niohol 
v.  Kilsey,  13  Civ.  Pro.  Rep.  154.)  In  such  a  case  it  is  within 
the  court's  discretion  to  refuse  to  set  aside  tlie  execution. 
(Frean  v.  Garrett,  24  Hun,  161 ;  Bank  of  Genesee  v.  Spencer, 
18  N.  Y.  150.)  The  right  to  institute  supplementary  pro- 
ceedings has  not  expired  by  the  ten  years'  limitation.  {Levy 
v.  Kirby,  19  J.  &  S.  69 ;  Jf.,  etc,  Co,  v.  Hudson,  1  How. 
Pr.  [N.  S.]  517.) 

O'Brien,  J.  The  plaintiff,  on  the  27th  of  March,  1894, 
obtained  from  a  justice  of  the  Supreme  Court  two  orders 
requiring  the  defendant  to  appear  before  a  referee  named  and 
be  examined  in  proceedings  supplementary  to  execution  as  to 
his  property.  The  proceedings  were  based  upon  two  judg- 
ments recovered  by  the  plaintiff  against  the  defendant  and 
others  on  the  22d  day  of  January,  1879,  the  judgment  roll  in 
each  case  having  been  filed  on  that  day.  Execution  was 
issued  upon  these  judgments  immediately  thereafter  and 
returned  unsatisfied.  In  March,  1894,  new  executions  were 
issued  upon  these  judgments  and  returned  unsatisfied  as  a 
step  preliminary  to  tliesc  proceedings.  The  defendant  moved 
at  Special  Term  to  vacate  the  orders,  but  the  motion  was 
denied  and  these  orders  have  been  affirmed  on  appeal.  About 
SiCKELs— Vol.  XCVIII.        72 
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the  time  of  docketing  these  judgments  other  creditors  also 
obtained  judgments,  upon  some  of  which  proceedings  of  this 
character  were  instituted  and  examinations  had,  but  no 
property  was  discovered. 

This  appeal  presents  the  question  whether  a  judgment 
creditor  is  entitled  to  maintain  proceedings  supplementary  to 
execution  fifteen  years  after  the  docketing  of  his  judgment^ 
and  after  they  had  ceased  to  be  a  lien  upon  real  estate  and 
chattels  real.  It  may  be  safely  asserted  that  every  remedy 
which  a  creditor  has  by  law  for  the  enforcement  of  the  debt 
becomes  barred  by  the  lapse  of  some  definite  period  of  time, 
and  when  baiTed  it  cannot  be  revived  at  his  mere  will  and 
pleasure  without  some  new  proceeding  for  that  purpose  of 
which  the  debtor  has  notice.  The  judgment  itself  is  barred 
after  tlie  lapse  of  twenty  years,  and  it  is  reasonable  to  sup- 
pose that  at  some  time  within  that  period  the  debtor  is 
relieved  by  the  lapse  of  time  from  proceedings  of  this 
character.  There  ought  to  be  some  limitation,  and  one  of 
the  questions  here  is  what  that  limitation  is.  By  section  2435 
of  the  Code  of  Civil  Procedure  the  creditor  is  entitled  to 
institute  these  proceedings  by  obtaining  an  order  for  the 
examinfition  of  the  debtor  at  any  time  within  ten  years  after 
the  return  of  an  execution  unsatisfied ;  therefore,  the  rights  of 
the  plaintiff  to  maintain  these  proceedings  upon  the  judg- 
ments accrued  to  him  b&  early  as  the  year  1879  ;  and  the  ten 
years  expired  in  1889.  The  decisions  of  the  courts  below  are 
to  the  eflFect,  however,  that  the  plaintiff  can  revive  the  right 
at  its  own  pleasure  and  extend  the  period  indefinitely  by  simply 
issuing  new  executions  from  time  to  time,  and  thus  setting 
the  ten  years  running  from  the  date  of  the  return  of  the  last 
execution.  This  conclusion  is  deduced  from  a  literal  reading 
of  the  statute  which  authorizes  the  order  at  any  time  after  the 
return  of  an  execution  unsatisfied,  and  if  followed  to  its  logical 
result  would  permit  the  plaintiff  to  institute  the  proceedings 
after  twenty  years  when  the  judgment  itself  had  become 
barred.  We  think  that  when  the  statute  gave  the  creditor  ten 
years  from  the  date  of  the  return  of  an  execution  to  obtain 
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the  order  that  this  period  was  intended  as  a  limitation.  The 
right  accrued  aftey  the  return  of  the  first  execution  and 
became  barred  after  the  lapse  of  ten  years  in  the  absence  of 
some  new  proceeding  to  revive  it  to  which  the  debtor  is  a 
party  by  notice  or  otherwise.  It  seems  to  me  that  this  prop- 
osition is  sustained  by  authority.  {Conynghami  v.  Duffy ^  125 
N.  Y.  200;  Baumler  v.  Ackerman^  63  Hun,  40,)  It  is 
unnecessary  to  determine  the  meaning  or  application  of  section 
1252  of  the  Code  with  respect  to  proceedings  of  this  charac- 
ter, as  it  is  obvious  that  the  plaintiff  did  not  comply  with  it 
or  proceed  under  it.  The  plaintiff  may,  however,  revive  his 
right  by  a  suit  upon  the  judgment,  which  he  may  prosecute 
with  the  permission  of  the  court,  and  having  obtained  a  new 
judgment  he  is  in  the  same  position  that  he  was  before  the 
ten  years  began  to  run.  (Code,  §  1913,  sub.  2.)  But  the 
plaintiff  was  not  entitled  to  this  remedy  for  another  reason, 
and  that  is  that,  under  the  circumstances  of  the  case,  it  did 
not  and  could  not  comply  with  conditions  which  courts  of 
equity  have  always  held  to  be  indispensable  in  order  to  main- 
tain these  proceedings.  Proceedings  supplementary  to  exe- 
cution are  remedies  in  equity  for  the  collection  of  the  credit- 
or's judgment,  and  were  intended  as  a  substitute  for  the  cred- 
itor's bill,  as  formerly  used  in  chancery.  (Lynch  v.  Johnson^ 
48  N.  Y.  27 ;  Barnes  v.  Morgan^  3  Hun,  703 ;  Storm  v. 
Waddetly2  Sand.  Ch.  494.)  In  sucjli  cases  it  was  the  settled 
rule  that  unless  the  creditor  had  exhausted  all  his  remedies  at 
law,  or  in  case  he  was  not  in  a  position  to  avail  himself  of  all 
the  ordinary  remedies  which  courts  of  law  gave  for  the 
enforcement  of  judgments,  the  bill  in  equity  could  not  be 
maintained  and  would  be  dismissed.  The  creditor  must  pur- 
sue his  remedy  at  law  to  every  available  extent  before  he  can 
resort  to  equity  for  relief.  {Dix  v.  Briggs,  9  Paige,  595; 
Orippen  v.  Hudson^  13  N.  Y.  161 ;  DunUvy  v.  Tallmadgey 
32  id.  460 ;  Child  v.  Brace^  4  Paige,  309  ;  Oeery  v.  Oeery^ 
63  N.  Y.  256 ;  Adsit  v.  BuLter,  87  id.  588 ;  Ocecm  Bank  v. 
OlcoU,  46  id.  12.) 
The  same  rule  applies  to  proceedings   supplementary  to 
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execution,  and  it  is  not  enough  that  forms  are  observed  by 
the  return  of  an  execution  which  is  not  effective  to  reach  all 
of  the  debtor's  property.  {Austin  v.  Figudra^^  Paige,  58.) 
Accordingly  it  has  been  held  that  the  proceedings  cannot  be  had 
upon  a  foreign  judgment,  a  judgment  rendered  by  a  court  of 
the  United  States  or  upon  judgments  in  rem  where  personal 
service  was  not  made  since  they  do  not  bind  all  the  debtor's 
property.  {Rocky  Mountain  National  Bank  v.  Bliaa^  89 
N.  Y.  338 ;  Thomas  v.  Merchant^  Bank,  9  Paige,  216.)  If 
the  creditor's  judgment,  by  reason  of  the  lapse  of  time,  has 
iseased  to  be  a  lien  upon  the  realty  of  the  debtor,  his  remedy 
at  law  cannot  be  exhausted,  and,  therefore,  he  must,  by  some 
proper  proceeding,  mnstate  the  lien,  otherwise  the  issue  and 
return  of  an  execution  would  become  an  idle  and  unmeaning 
<^remony.     {Carpenter  v.   SUlwell,  11  X.  Y.  61-71.) 

Under  section  1251  of  the  Code  the  lien  of  the  plaintiff's 
judgments  upon  the  real  estate  and  chattels  real  of  the  defend- 
ant ceased  after  ten  years,  and,  hence,  when  the  last  executions 
were  issued  in  1894  they  were  not  and  could  not  be  effective 
to  reach  all  the  debtor's  property  or  to  exhaust  the  legal 
remedy.  The  return  on  these  executions  is  no  evidence  that 
the  defendant  did  not  have  at  that  time  abundant  real  estate, 
subject  to  sale  upon  execution,  with  which  to  satisfy  the 
judgments. 

The  court  is  authorized  in  these  proceedings  by  section  2468 
of  the  Code  to  appoint  a  receiver  of  all  the  debtor's  property, 
and  it  is  provided  tliat  when  the  receiver  qualifies  he  shall 
become  vested  with  the  title  to  the  debtor's  real  property  upon 
filiug  the  order  appointing  him  or  a  certified  copy  thereof  in 
the  county  where  the  real  estate  is  situated.  But  tliis  pro- 
vision cannot  refer  to  real  estate  which  is  not  bound  by  the 
lien  of  any  judgment,  or  against  which  no  execution  has  been 
issued  upon  which  it  could  be  sold.  As  to  real  estate  so  situ- 
ated, the  creditor  does  not  need  a  receiver  or  any  other  equi- 
table relief.  A  court  of  equity  will  never  appoint  a  receiver 
for  the  purpose  of  doing  for  the  creditor  what  he  may  do  for 
himself.    {SoUory  v.  Lea/ver^  L.  R.  [9  Eq.  C]  22 ;  Corey  v. 
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Long^  12  Abb.  Pr.  [N.  S.]  434 ;  Orphan  Amjlum  v.  McCartee, 
Hop.  Ch.  435.) 

When  the  various  provisions  of  the  Code  authorizing  these 
proceedings  are  examined  and  considered  as  a  general  scheme 
to  take  the  place  of  the  former  bill  in  chancery,  the  conclu- 
sion is  reasonable  that  they  are  all  based  upon  the  assumption 
that  at  the  time  of  issuing  the  execution  the  creditor  had  a 
judgment  which  was  a  lien  on  the  debtor's  real  estate  and 
chattels  real  which  would  make  the  return  effective  to  exhaust 
all  remedies  at  law.  They  were  not  framed  to  meet  a  case 
like  this,  where  at  best  the  execution  could  reach  only  per- 
sonal property.  While  the  statute  in  terms  permits  the  cred- 
itor to  apply  for  the  order  within  ten  years  from  the  return  of 
an  execution  upon  the  judgment  unsatistied,  yet  it  must  mean^ 
according  to  every  fair  analogy,  an  execution  wliich  is  effec- 
tive to  exhaust  the  remedy  at  law,  and,  therefore,  must  refer 
to  a  judgment  which  is  a  lien  upon  real  estate. 

If  this  view  is  correct  it  follows  that  the  orders  appealed 
from  should  be  reversed,  and  the  orders  requiring  the  defend- 
ant to  appear  for  examination  before  the  referee  should  be 
vacated,  with  one  bill  of  costs  to  the  defendant  in  all  courts^ 

All  concur,  except  Peokham,  J.,  not  sitting. 

Ordered  accordingly. 


Theresa  0.  Graham,  Respondent,  v.  Johk   Graham, 
Appellant. 

Where  an  agreement  is  made  between  parties  standing  in  a  confidential 
relation,  or  in  a  relation  which  gives  to  one  party  great  influence  over 
the  other,  and  the  agreement  is  to  the  advantage  of  the  party  in  whom 
the  confidence  is  reposed  or  whose  influence  is  the  dominant  one,  and  ta 
the  detriment  of  the  other  party,  the  former  will  not  be  permitted  to 
enforce  the  agreement  unless  it  appears  that  he  acted  in  the  utmost  good 
faith  and  that  disclosure  was  made  of  all  the  material  facts,  or  that  the 
other  party  acted  with  a  clear  comprehension  of  the  object  and  effect  of 
the  agreement. 

This  rule  applies  in  favor  of  a  wife  in  respect  to  an  antenuptial  con- 
tract, and  the  courts  will  regard  with  rigid  scrutiny  such  a  contract 
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where  it  deprives  her  of  any  prospective  interest  in  the  estate  of  her 
intended  husband,  and  especially  where  no  provision  is  made  therein 
for  her  support  in  case  she  survives  him. 

In  an  action  by  the  wife  to  set  aside  an  ante-nuptial  agreement,  by  the 
terms  of  which  she  surrendered  all  claim  to  dower,  it  appeared  undjspii- 
tably  that  defendant  at  the  time  the  agreement  was  made  owned  real 
estate  of  the  value  of  $100,000;  that  the  relinquishment  of  dower  was 
not  a  condition  of  the  engagement  of  marriage;  that  there  was  no 
negotiation  between  the  parties  on  that  subject  before  they  met  and 
executed  the  agreement;  that  defendant  then  stated  that  he  wanted  U 
arranged  so  that  he  could  buy  and  sell  real  estate  without  interference 
from  her,  but  did  not  disclose  to  her  that  this  would  mean  a  relinquish* 
ment  of  her  dower  right:  that  no  consideration  was  paid  for  the  sur- 
render, and  that  she  acted  without  the  aid  of  counseL  Eield,  that  the 
Oeneral  Term  properly  reversed  on  the  facts  a  judgment  of  Special 
Term  in  favor  of  defendant;  and  that  plaintiff  was  entitled  to  the  reliel 
sought. 

Reported  below,  67  Hun,  829. 

(Argued  October  15,  1894;  decided  November  27,  1894) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  February  24,  1893,  which  reversed  a  judgment  in  favor 
of  defendant  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

This  action  was  brought  by  plaintiff  against  defendant,  her 
husband,  to  have  an  ante-nuptial  agreement  canceled  and 
declared  void. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

James  A.  Deerifig  for  appellant.  The  ante-nuptial  agree- 
ment executed  between  the  parties  to  this  action  is  a  valid 
legal  instrument  and  binds  the  parties  thereto  by  its  terms. 
(Story's  Eq.  Juris,  §§  1297,  1370;  Simpson^v.  GutUridge,  1 
Madd.  609 ;  NaiU  v.  Nanny  25  Md.  532 ;  Jacobs  v.  Jacobs^ 
42  Iowa,  600;  Barth  v.  Lines,  118  111.374:;  Wentwarth^. 
Weniworthy  69  Mo.  17;  Findley  v.  Findley^  11  Gratt. 
434;  Peck  v.  Peek,  12  R.  I.  485;  MiUer  v.  Oood^ 
toin,  8  Gray,  542 ;  Jenkins  v.  Holt,  109  Mass.  261 ; 
Wea/ver   v.   Weaver^  109  IlL  225 ;  Andrews  v.  Andrews^ 
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8  Conn.  79;  Withers  v.  Werner^  10  Barr,  391;  Pierce 
V.  Pierce,  71  N.  Y.  154 ;  Peevit  v.  Wilson,  103  U.  S,  22 ; 
Herrvng  v.  F?<?*Aa7?i^  29  Gratt.  628 ;  4  Kent's  Com,  [6th 
ed.]  463,  494 ;  Sterry  v.  Arden,  1  Johns.  Ch.  261 ;  Huston 
V.  Cantrilj  11  Leigh,  136 ;  Tunns  v,  Trezevant,  2  Desaus, 
264;  W^^a;^  v.  TFA^Zfl^n,  3  Cow.  79,  538;  Maguire  v. 
Thoirvpson,  7  Pet.  348 ;  Andrews  v.  Jones,  10  Ala.  400 ;  14 
Am.  &  Eng.  Ency.  of  Law,  544 ;  Michael  v.  Morey,  26  Md. 
239 ;  Riley  v.  Riley,  25  Conn.  154 ;  Brown  v.  Jones,  1  Atk. 
188;  Stilemcm  v.  Ashdown,  2  id.  498;  Wheeler  v.  Caryl, 
Anib.  121 ;  Marshall  v.  Morris,  11  Ga.  368 ;  Armjleld  v. 
Armjield,  1  Freem.  [Miss.]  311 ;  Roberts  v.  Roberts,  22 
Wend.  140;  i?i^<9r«  v.  Thayer,  7  Eich.  [So.  Car.]  Eq.  136; 
iV^<^i^^  V.  /Sb(?^^,  9  IIow.  [U.  S.]  196.)  The  court  below  errone- 
ously reversed  the  action  of  the  Special  Term  on  the  question 
of  fact  in  the  case.  {Swazey  v.  Berger,  125  N.  Y.  677; 
Kemp  V.  Peck,  35  N.  Y.  S.  K  780 ;  Van  Der  Zee  v.  Her- 
man, 35  id.  778 ;  Crim  v.  Starkweather,  36  id.  314  ;  Phillips 
V.  J/^%,  106  Penn.  St.  536;  Thomas  v.  Zoo«^,  114  id.  35; 
Kessler*s  Estate,  143  id.  386 ;  Smith  v.  Brush,  1  Johns.  Ch. 
459  ;  Walton  v.  Hobbs,  2  Atk.  19 ;  Sullvoan  v.  Bates,  1  Litt. 
41 ;  7^%^^  V.  i/awn,  2  Sumn.  486,  550.) 

George  Bliss  for  respondent.  The  paper  is  absolutely  with- 
out vaUdity.  Under  tlie  statute,  to  make  a  release  of  dower 
by  an  intended  wife  of  any  force,  there  must  be  a  pecuniary 
provision  for  her  benefit  in  lieu  of  dower.  (1  R.  S.  741,  §§  9, 
10,  11,  12,  13,  14 ;  Ennis  v  Ennis,  48  Hun,  11 ;  McCartie  v. 
Teller,  2  Paige,  571 ;  Hawley  v.  James,  5  id.  318 ;  Jones  v. 
Fleming,  104  N.  Y.  418.)  The  decision  of  the  trial  justice 
was  wrong,  and  was  properly  reversed  at  General  Term 
because  it  is  clear  that,  whether  the  paper  was  read  to  her  or 
not,  Mrs.  Graham  did  not  understand  the  meaning  of  the 
paper  she  signed,  while  to  make  such  a  paper  valid  it  is  pecu- 
liarly necessary  that  it  should  be  proved  beyond  all  question 
that  it  was  executed  with  full  understanding  of  its  effect 
And  where  the  provision  is  disproportionate  and  inadequate 


576  Gbaham  v.  Gbaham.  [Nov., 

Opinion  of  the  Court,  per  Asvrews,  Ch.  J.         [VoU  148. 

the  burthen  is  on  the  husband  to  show  good  faith.     {Pierce  v. 
Piercey  71  N.  Y.  154.) 

Andrews,  Ch.  J.  The  order  of  the  General  Term  from 
which  the  appeal  is  taken  reversed,  both  on  the  facts  and  law, 
the  judgment  in  favor  of  the  defendant,  entered  upon  the 
decision  of  the  Special  Term.  The  trial  judge  found  that  the 
ante-nuptial  agreement  was  executed  by  the  plaintiff  volun- 
tarily  and  understandingly,  and  was  valid  and  binding  both 
in  law  and  equity.  The  judgment  followed  the  decision  and 
dismissed  the  complaint  on  the  merits.  The  General  Term 
held  that  the  agreement  by  which  the  plaintiff,  without  any 
consideration  except  that  arising  out  of  the  contemplated  mar- 
riage between  the  parties,  consented  to  release  and  discharge 
all  claim  to  dower  in  tlie  estate  of  the  defendant  in  case  she 
survived  him,  and  that  she  would  make  no  claim  to  any  share 
in  his 'personal  estate,  unless  under  his  will  or  some  act  done 
by  him  subsequent  to  the  execution  of  the  agreement,  was 
void.  This  conclusion  was  placed  upon  the  ground  that  an 
agreement  by  which  a  woman  in  contemplation  of  marriage 
surrendered  any  future  right  to  dower  in  the  estate  of  her 
intended  husband  which  might  accrue  to  her  on  the  marriage, 
reqiured  for  its  support  a  ])ecnniary  provision,  in  property  or 
money,  under  the  statutes  relating  to  jointures  (1  Rev.  St, 
741,  §§  10,  11,  12,  13),  and  that  marriage  alone  was  not  a  suf- 
ficient consideration.  The  General  Term  further  decided 
that,  conceding  the  validity  of  an  ante-nuptial  agreement  for 
the  release  of  dower,  based  on  the  consideration  of  marriage, 
and  in  the  absence  of  any  pecuniary  provision,  the  judgment 
should,  nevertheless,  be  reversed  and  the  case  be  remitted 
for  a  new  trial,  for  the  reason  that  the  evidence  did  not 
satisfy  the  appellate  court  upon  the  point  that  the  agree- 
ment in  question  was  executed  by  the  plaintiff  with  an 
understanding  of  its  effect,  and  that  the  law  which  casta 
upon  a  husband  claiming  under  such  an  agreement  the 
burden  of  showing  that  the  intended  wife  was  advised  of 
and  understood  the  nature  and  effect  of  the  agreement  when 
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she  executed  it,  had  not  been  satisfactorily  discharged.  If 
the  General  Term  was  justified  in  reversing  the  judgment, 
under  the  rules  which  govern  the  exercise  of  its  appellate 
jurisdiction,  to  reverse  the  judgment  and  grant  a  new  trial 
upon  the  facts,  then  the  order  of  the  General  Term  must  be 
affirmed,  irrespective  of  what  our  view  might  be  upon  the 
question  of  law  determined  by  that  court,  because  on  the 
other  branch  of  the  case  the  order  of  reversal  must  be  upheld. 
By  the  terms  of  the  agreement  of  July  3,  1890,  the  plaintiff, 
between  whom  and  the  defendant  a  contract  of  marriage  had 
existed  from  sometime  in  June,  surrendered  without  any 
pecuniary  consideration  whatever  the  valuable  interest  which, 
on  the  marriage,  she  would  acquire  as  wife  in  the  real  estate 
of  her  intended  husband.  That  this  was  to  her  an  important 
transaction  is  shown  by  the  conceded  fact  that  the  defendant 
was  the  possessor  of  real  estate  of  the  value  of  $100,000,  and 
that  the  value  of  the  plaintiff's  inchoate  right  of  dower  therein 
on  her  marriage  (two  days  after  the  agreement  was  made) 
would  have  been,  except  for  her  release,  at  least  $8,900.  The 
subject  of  dower  had  never  been  broached  between  the  parties 
prior  to  the  very  occasion  when  she  was  called  upon  to  execute 
the  agreement,  nor  is  it  claimed  that  the  subject  of  a  marriage 
settlement  was  ever  suggested  by  either.  The  first  suggestion 
of  the  propriety  of  any  ante-nuptial  agreement  came  from  the 
defendant  on  the  Sunday  evening  preceding  the  Thursday 
when  the  agreement  in  question  was  executed.  The  defend- 
ant states  the  conversation  between  himself  and  the  plaintiff 
as  follows :  "  I  told  her  I  would  like  to  have  my  real  estate 
matters  fixed  up,  so  I  would  have  nobody  interfering,  so  that 
I  could  use  it  freely  whenever  I  would  like,  sell  it  or  buy  real 
estate,  and  nobody  to  interfere."  She  said,  "  All  right."  The 
plaintiff,  referring  to  this  conversation,  testified :  "  He  said, 
*  If  we  are  going  to  be  married  I  think  it  necessary  that  you 
should  see  a  lawyer.'  I  said,  ^Well,  I  don't  think  so.'  He 
said,  *  Business  is  business.'  I  said,  '  My  marriage  is  not  busi- 
ness. I  have  nothing  to  see  a  lawyer  about.'  He  said,  '  Well, 
you  come  and  see  mine,'  and  I  said,  *  Certainly  I  wilL'  Ho 
SioKELs— Vol.  XCYIIL        73 
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did  not  tell  me  why  he  wanted  me  to  go  and  see  a  lawyer ; 
he  did  not  say  anything  about  signing  any  papers." 

Both  parties  were  fully  examined  on  the  trial.  The  defend- 
ant did  not  deny  any  part  of  the  plaintiff's  testimony  on  the 
subject  of  the  conversation  on  Sunday  evening.  It  is.uncon- 
tradicted  that  the  subject  of  dower  was  never  in  terms 
referred  to  between  the  parties  before  the  agreement  was  exe- 
cuted and  there  was  no  negotiation  between  them  on  the  sub- 
ject. The  defendant,  according  to  his  testimony,  did  inform 
the  plaintiff  that  the  purpose  of  consulting  a  lawyer  was  to 
have  it  arranged  so  that  he  could  buy  and  sell  real  estate  "  and 
nobody  to  interfere."  This  might  have  led  a  person 
acquainted  with  legal  matters  to  understand  that  it  related  to 
an  arrangement  about  dower,  but  at  best  the  reference  was 
vague  and  would  not  be  likely  to  be  understood  by  the  plain- 
tiff. The  evidence'  is  uncontradicted  that  after  this  conversa- 
tion and  without  any  further  conversation  or  consultation  with 
the  plaintiff,  the  defendant  instructed  his  attorney  to  draw  up 
an  ante-nuptial  agreement  between  the  parties,  whereby,  in 
consideration  of  the  sum  of  $5,000,  to  be  paid  the  plaintiff 
by  the  defendant,  she  consented  to  discharge  all  claim  of 
dower  in  his  estate  and  to  any  share  of  his  personal  property, 
imless  given  her  by  his  will  or  other  act  of  the  defendant. 
Neither  the  sum  of  $5,000  nor  any  other  sum  had  been  men- 
tioned between  the  parties,  nor  had  the  subject  of  a  pecuniary 
provision  for  the  wife  been  suggested  between  them.  On  the 
day  fixed  by  the  defendant  the  parties  met  at  the  office  of  the 
defendant's  attorney.  There  is  some  conflict  of  testimony  as 
to  what  occurred  on  that  occasion.  It  is  conceded  that  when 
the  sum  of  $5,000  was  mentioned  as  intended  to  be  given  to 
the  plaintiff,  she  refused  to  receive  it,  saying,^  '^  I  can't  have 
any  money  mixed  up  with  my  marriage."  The  parties  then 
left  the  office  of  the  attorney  to  return  when  a  new  paper 
should  be  prepared.  They  returned  to  the  office  after  an  hour 
or  more  and  then  another  instrument  similar  to  the  first  one, 
except  in  the  expression  of  the  consideration,  was  executed^ 
which  is  the  agreement  in  question.    The  plaintiff  testifies 
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that  the  subject  of  dower  was  not  mentioned  in  the  conversa- 
tion on  that  occasion,  and  that  the  paper  was  hurriedly  read 
over  to  her  and  executed,  and  that  she  did  not  understand 
that  she  was  releasing  her  dower  or  any  right  in  the  estate  of 
the  defendant.  She  said :  "  My  understanding  of  the  nature 
of  the  papers  which  I  signed  was  to  give  Mr.  Graham  full 
control  of  his  business ; "  and  again :  "  I  understood  I  was 
giving  my  husband  full  control  of  his  property  free  from  any 
interference  with  me."  She  also  testified  that  she  did  not 
understand  the  legal  meaning  of  dower.  The  defendant  in 
his  testimony  did  not  claim  that  anything  was  said  on  the 
subject  of  dower  when  the  agreement  was  executed.  The 
attorney  for  the  defendant  was  a  witness  in  his  behalf,  and 
in  his  testimony  occurs  the  only  contradiction  to  the  testi- 
mony of  the  plaintijBE  on  this  subject.  He  testified  that  when 
reading  the  first  instrument  when  he  came  to  the  $5,000 
clause  she  said,  "  Oh,  no.  I  don't  want  any  money,"  and 
when  he  finished  reading  she  said,  "  The  paper  is  all  right 
with  the  exception  of  the  $5,000.  I  will  not  take  any  of 
Mr.  Graham's  money ;  I  am  not  marrying  him  for  money.*' 
Mr.  Graham  said,  "  Well,  I  won't  carry  out  the  ceremony 
unless  you  release  your  dower  in  my  property."  She  said, 
**I  am  willing  to,  but  I  don't  want  to  take  any  money/' 
There  seems  to  be  no  appropriate  relation  between  this  dec- 
laration of  Mr.  Graham,  to  which  the  attorney  testified,  and 
the  conversation  which  preceded  it,  in  which  the  plaintiflE  is 
represented  as  acquiescing  in  the  proposed  arrangement  with 
the  exception  stated.  We  have  i-ef  erred  in  some  detail  to  the 
main  evidence  bearing  upon  the  question  whether  the  plaintiff 
executed  the  ante-nuptial  agreement  understandingly.  It  is 
an  important  general  rule  which  does  not  permit  a  formal 
written  agreement  to  be  set  aside  or  disregarded  without  strong 
evidence  of  fraud  or  mistake.  But  where  an  agreement  id 
made  between  parties  standing  in  a  confidential  relation,  or  in 
a  relation  which  gives  to  one  party  great  influence  over  the 
other,  and  the  agreement  is  to  tiie  advantage  of  the  party  in 
whom  the  confidence  is  reposed,  or  whose  influence  is  the 
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dominant  one,  and  to  the  detriment  of  the  other  party,  the 
former  will  not  be  permitted  to  enforce  the  agreement  unless 
it  appears  that  his  conduct  was  characterized  with  the  utmost 
good  faith,  and  that  disclosure  was  made  of  all  the  material 
facts,  or  that  the  other  party  acted  with  a  clear  comprehension 
of  the  object  and  eflfect  of  the  agreement  made.  This  rule 
has  been  applied  in  favor  of  the  wife  in  respect  to  ante-nuptial 
contracts.  The  relations  between  the  intended  wife  and  her 
future  husband  are  regarded  as  confidential  and  naturally  give 
to  the  man  great  influence  over  the  woman  with  whom  he  has 
entered  into  an  engagement  of  marriage.  The  courts  regard 
with  rigid  scrutiny  an  ante-nuptial  contract  which  deprives 
her  of  any  prospective  interest  in  the  estate  of  her  intended 
husband,  and  especially  is  this  required  in  a  case  where  such 
relinquishment  on  her  part  is  made  without  any  provision  for 
her  support  in  case  she  survives  him.  {Pierce  v.  Pierce^  71 
N.  Y.  154;  Kli/ne  v.  Kline,  57  Pa.  St.  120;  S.  tt,  64id. 
122.) 

It  cannot  be  said  that  in  this  case  there  is  no  evidence  that  the 
plaintiff  understood  the  transaction.  But  to  summarize  what 
has  been  said  these  facts  are  substantially  undisputed  (1)  the 
relinquishment  of  dower  was  not  a  condition  of  the  engagement 
of  marriage ;  (2)  there  was  no  negotiation  between  the  parties 
on  the  subject  before  they  met  and  executed  the  agreement ; 
(3)  the  defendant,  in  the  conversation  between  himself  and 
the  plaintiff,  did  not  disclose  to  her  that  an  arrangement  to 
give  him  the  right  to  control  his  business  and  buy  and  sell  real 
estate  without  interference  would  mean  a  relinquishment  of  her 
dower  right ;  (4)  she  received  no  pecuniary  equivalent  for  the 
surrender  of  her  right.  The  evidence  of  the  attorney  for  the 
defendant  and  of  his  clerk,  who  took  the  acknowledgment  of 
the  instrument,  warrant  an  inference  that  she  understood  its 
purpose.  But  she  expressly  denies  their  testimony  in  material 
points ;  and  even  if  dower  was  spoken  of  on  the  occasion  of 
the  execution  of  the  instrument  she  may  not  have  understood 
its  legal  significance,  and  she  testifies  that  she  did  not  under* 
stand  it.     She  acted  without  the  aid  of  counsel,  and  con- 
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cededly  not  in  pursuance  of  any  prior  understanding  with  her 
husband,  of  which  this  specific  agreement  was  the  outcome. 

We  think  the  General  Term  was  justified  in  reversing  the 
judgment  on  the  facts.  The  order  should,  therefore,  be 
afiirmed  and  judgment  absolute  entered  in  pursuance  of  the 
stipulation. 

All  concur. 

Ordered  accordingly. 


Adolph  Bothmilleb,  Eespondent,  v.  Theodore  O.  STEZEr, 

Appellant. 

Plaintiff's  complaint  alleged  in  substance  that  he  owned  stock  of  a  cor- 
poration; that  another  stockholder  offered  to  purchase  his  stock,  making 
two  offers,  one  ^0  per  share,  the  other  $50  cash  per  share,  with  the 
right  to  another  $50  in  January,  1894,  in  case  the  company  should  in 
the  meanwhile  have  paid  dividends  of  ten  per  cent  for  1893.  Plaintiff 
advised  defendants,  who  were  directors  of  the  corporation,  of  these 
offers,  and  asked  them  as  to  the  condition  of  the  company  that  he 
might  determine  which  one  to  accept;  that  they,  knowing  the  facts, 
for  the  purpose  of  deceiving  plaintiff  and  making  him  believe  that  the 
business  of  the  company  was  flourishing,  made  statements  set  forth  in 
regard  to  its  condition,  the  amount  of  stock  paid  in,  etc. ,  which  they  knew 
to  be  false,  and  advised  him  not  to  sell  his  stock  at  less  than  par;  that 
relying  on  these  statements  he  accepted  the  offer  last  mentioned;  that 
the  company  was  at  the  time  insolvent  and  declared  no  dividends  for 
1893,  and  so  plaintiff  received  but  the  $50«  Upon  demurrer  to  the  com- 
plaint, held,  that  it  set  forth  facts  sufficient  to  establish  a  legal  fraud  and 
damages  resulting  therefrom,  to  recover  which  an  action  was  maintainable. 

Defendants  claimed  that  as  the  complaint  alleged  the  company  was  insol- 
vent at  the  time  of  the  sale  of  the  stock,  if  they  had  told  plaintiff  the 
truth  he  would  himself  have  been  guilty  of  fraud  in  making  a  sale 
without  communicating  this  fact  to  the  purchaser,  and  if  he  had 
disclosed  it  a  sale  would  not  have  been  made.  Held,  untenable;  that  if 
defendants  had  informed  plaintiff  that  the  company  ^was  insolvent  he 
would  have  been  under  no  legal  obligation  to  volunteer  the  information 
to  another  stockholder  offering  to  purchase  his  stock. 

The  maxim  of  caveat  emptor  as  a  genenil  rule  applies  to  sales  of  goods, 
and  unless  there  is  some  misrepresentation  or  artifice  to  disgxiise  the 
thing  sold,  or  some  warranty  as  to  its  character  or  quality,  the  vendee  Ifl 
bound  by  the  sale,  notwithstanding  the  existence  of  extrinsic  defects, 
materially  affecting  its  value,  known  to  the  vendor  and  unknown  to  the 
Tendee. 
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The  exception  to  this  general  rule  stated  and  the  authorities  upon  the  sub- 
ject collated. 

It  8eem8,  that  while  the  \wr  courts  will  not  permit  the  recovery  of  dam- 
ages against  a  vendor  in  a  case  coming  under  the  general  rule,  because 
of  mere  concealment  of  a  fact,  yet,  if  the  vendee  refused  to  complete 
the  contract  because  of  the  concealment  of  a  material  fact,  equity  will 
refuse  to  compel  him  to  do  so,  as  it  only  compels  specific  performance 
of  a  contract  which  is  fair  and  open  and  in  regard  to  which  all  material 
facts  known  to  each  have  been  communicated  to  the  other. 

In  regard  to  a  business  corporation  engaged  in  carrying  on  its  business, 
the  mere  fact  that  it  is  temporarily  insolvent  is  not  of  that  kind  of  mate- 
riality as  excepts  a  sale  of  its  stock  by  one  who  had  knowledge  of  this 
fact,  but  did  not  disclose  it  to  the  purchaser,  from  the  general  rule  of 
caveat  emptor. 

The  complaint  alleged  that  the  insolvency  of  the  corporation  arose  from 
the  fact  that  defendants  had  failed  to  pay  in  $10,000  of  the  capital  stock 
subscribed  for  by  them  and  which  they  had  included  in  the  $20,000  of 
stock  certified  by  them  to  have  been  paid  in,  coupled  with  the  fact  that 
they  had  grossly  mismanaged  the  affairs  of  the  company  and  squandered 
its  money  in  paying  large  salaries.  It  did  not  appear  that  defendants 
were  unable  to  pay,  or  that  if  they  paid  for  their  stock  and  managed  the 
business  properly,  the  company  would  not  be  enabled  to  continue  its 
business  profitably.  Held,  that  it  could  not  be  said,  as  matter  of  law, 
that  if  plaintiff  had  communicated  the  facts  to  the  intending  purchaser 
he  would  not  have  made  the  purchase. 

(Argued  October  8,  1894;  decided  November  27,  18W.) 

Appeal  from  judgment  of  the  General  Term  of  the  Court 
of  Common  Pleas  for  the  city  and  county  of  New  York, 
entered  upon  an  order  made  July  9,  1894,  which  affirmed  an 
interlocutory  judgment  in  favor  of  plaintiff  entered  upon  a 
decision  of  the  court  overruling  a  demurrer  to  the  complaint 
on  trial  at  Special  Term. 

This  action  was  brought  to  recover  damages  for  alleged 
fraud. 

The  allegations  of  the  complaint  are  substantially  as  follows : 
In  October,  1891,  articles  of  incorporation  were  executed  by 
the  defendants  and  certain  other  persons  and  filed  in  the 
proper  place,  which  certified  the  forming  of  the  Grooved 
Plaster  Slab  Manufacturing  Company,  under  the  laws  of  New 
Jersey,  with  a  capital  stock  of  $150,000,  $20,000  of  which 
had  been  actually  paid  in  in  cash ;  defendants  each  subscribed 
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for  fifty  shares  of  the  stock  of  said  corporation,  and  each 
agreed  to  pay  therefor  $5,000  in  cash.  Defendants  and  John 
Bnrke  were  afterwards  elected  directors,  and  they  elected  the 
oflScers  of  said  company,  the  president  being  one  of  said 
defendants  and  the  secretary  and  treasurer  the  other,  and 
they  were  re-elected  the  following  year  and  continued  to  per- 
form the  duties  of  their  oflSces  until  November,  1893.  On  or 
about  November  9,  1891,  said  defendants  certified  under  oath 
that  the  full  amount  subscribed  had  been  paid  in  in  cash,  viz., 
$20,000.  Shortly  after  the  formation  of  the  company  plain- 
tiff became  the  owner  of  118  shares  of  the  stock ;  after  the 
formation  it  was  solely  and  exclusively  managed  by  defend- 
ants. On  May  31,  1892,  they  declared  and  paid  a  quarterly 
dividend  of  two  per  cent,  and  then  stated  to  plaintiff  that  a 
further  dividend  would  be  declared  in  October,  and  that  the 
business  had  become  so  large  it  would  be  a  dividend  of  twenty 
per  cent.  Prior  to  August,  1892,  plaintiff  received  from  vari- 
ous persons  offers  to  purchase  his  stock  for  $100  cash  per 
share,  but  refused  them  on  account  of  the  defendant's  state- 
ments. On  May  31,  1892,  he  asked  for  a  detailed  statement 
of  the  status  of  affairs  of  the  company,  and  defendant  Stein, 
as  treasurer,  delivered  to  him  a  written  statement  which  set 
forth  its  plant  to  be  worth  $4,000 ;  merchandise,  outstanding 
accounts  and  cash  on  hand,  $41,897.73  ;  its  liabilities  $2,226.15, 
and  that  it  had  received  in  cash  $48,384,  and  expended 
$29,268.52,  leaving  $19,115.73  cash  on  hand.  In  August, 
1892,  plaintiff,  being  about  to  leave  for  Europe,  asked  for 
another  statement,  and  defendants  informed  him  that  the 
business  had  increased  materially  since  May  31,  1892,  and 
the  assets  were  much  larger  than  stated  in  the  statement 
of  that  date.  Upon  arriving  in  London  in  August,  1892, 
plaintiff  was  offered  for  his  stock  eighty  dollars  per  share  in 
cash,  or  fifty  dollars  per  share  in  cash  and  fifty  dollars  more 
per  share  on  January  1, 1894,  if  the  annual  dividends  amounted 
to  ten  per  cent.  Plaintiff,  relying  on  defendants'  statements, 
sold  ten  shares  of  his  stock  on  the  latter  offer.  On  his  return 
to  New  York  October  8,  1892,  he  informed  defendants  of  the 
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offer  he  had  receiyed  and  they  told  him  that  he  must  not  sell 
for  less  than  par ;  that  the  business  had  increased  enormonsly, 
the  company  having  on  hand  a  large  number  of  orders  and  its 
assets  having  increased  greatly,  and  that  much  larger  di^'i- 
dends  than  ten  per  cent  would  be  declared  at  the  annual  meet- 
ing. Plaintiff,  relying  entirely  and  solely  on  these  represen- 
tations, refused  the  offer  of  eighty  dollars  per  share  for  his 
stock,  and  accepted  the  other  offer  and  sold  100  shares  of  his 
stock  on  those  terms.  The  complaint  further  alleged  that  all 
the  defendants'  statements  above  set  forth  were  false,  and 
known  by  them  to  be  false  when  made,  and  were  made  with 
intent  to  deceive  the  stockholders ;  that  only  $10,000  in  cash 
had  been  paid  in,  and  defendants  had  failed  to  pay  the  $10,000 
subscribed  by  them,  and  had  made  false  entries  in  the  books 
of  the  company  to  induce  the  stockholders  to  beUeve  they  had 
paid  their  subscriptions ;  that  at  the  time  of  the  statement 
given  plaintiff  in  May,  1892,  the  assets  of  the  company 
amounted  only  to  a  few. thousand  dollars  and  the  cash  on 
hand  to  only  a  few  hundreds ;  that  at  the  time  of  the  August 
statement  as  to  the  increase  in  business,  the  business  had,  as 
matter  of  fact,  decreased ;  the  company  had  very  little  money 
on  hand,  was  largely  in  debt  and  actually  insolvent.  That 
the  fact  that  no  dividends  were  declared  after  May  31,  1892, 
was  due  solely  to  gross  mismanagement  by  defendants,  who 
squandered  its  moneys  and,  contrary  to  its  by-laws,  paid  them- 
selves large  salaries  amounting  to  thousands  of  dollars.  Plain- 
tiff having  been  induced  by  defendants'  false  statements  to 
refuse  to  sell  his  110  shares  of  stock  for  eighty  dollars  per 
share,  but  having  sold  them  on  terms  under  which  he  received 
only  $5,500  in  cash  and  was  not  entitled  to  receive  any  more 
as  no  dividends  were  declared,  asked  to  recover  $5,500  as 
damages  by  reason  of  said  false  statements.  Defendants 
demurred  on  the  ground  that  the  complaint  did  not  set  forth  a 
cause  of  action. 

Louis    Marshall    for  appellant.     The  action   cannot  be 
treated  as  brought  upon  any  other  theory  than  for  the  recovery 


1894.]  KOTHMILLBB  V.  StEIN.  585 

N.  T.  Hep.]  Statement  of  case. 

of  damages  on  the  ground  of  deceit.  {Brinckerhoff  v.  Bosir 
wieJc^  88  N.  T.  56.)  The  action  is  not  maintainable  as  an 
action  for  deceit.  {Brackett  v.  Gri»wold,  112  N.  T.  454 ; 
DuTcs  of  Nemcaatle  v.  Clark^  8  Taunt.  602 ;  Chrysler  v. 
Ccmaday,  90  N.  T.  272;  Lamb  v.  Stone,  11  Pick.  527; 
Bradley  v.  Fuller ^  118  Mass.  239.)  This  action  must  fail, 
since  the  plaintiff  has  shown  affirmatively  that  he  has  sus- 
tained no  legal  damage.  {Beach  v.  Sheldon^  14  Barb.  66 ; 
Brown  v.  Montgomery,  20  N.  Y.  287 ;  French  v.  Vming,  102 
Mass.  132;  Bruce  v.  Ruler,  2  M.  &  R.  3;  Douglass  v. 
McFadden,  15  Kans.  336 ;  Paddock  v.  Strohridge,  29  Yt 
470 ;  Mayna/rd  v.  Mayriard,  49  id.  297 ;  (7i«?c^7  v.  Spurger^ 
33  Mo.  462 ;  Pattei^son  v.  Eirkland,  34  Miss.  423 ;  Koehler 
V.  Sanders,  122  N.  Y.  76 ;  Deobald  v.  Oppermxm,  111  id. 
^76 ;  /Si^e>/y  V.  Conger,  36  id.  676 ;  Hutchins  v.  Hutchins,  7 
Hill,  104;  J/^7^<9r  v.  Z?im^,  111  K  Y.  441;  i)^^^  r. 
Parfe?*,  52  id.  494.) 

WiUiamfi  J,  Idppmcmn  for  respondent.  All  the  elements 
of  an  action  for  deceit  are  set  forth  in  the  complaint.  (Cooley 
on  Torts,  474,  475  ;  Detroit  v.  Webber,  26  Mich.  484 ;  Long 
V.  Ma/rvvn,  15  id.  60.)  While  it  is  conceded  that  a  mere 
promise  made  in  the  course  of  negotiations  which  is  never 
performed,  is  not  of  itself  a  fraud,  or  the  evidence  of  a  fraud, 
still  a  promise  is  sometimes  the  very  device  resorted  to  for  the 
purpose  of  accomplishing  the  deception.  (5  Am.  &  Eng. 
Ency.  of  Law,  334;  MorreU  v.  Blackman,  42  Cow.  324; 
Oldham  v.  Bently,  6  B.  Mon.  430 ;  Mawdon  v.  Blatchfordy 
1  Sandf .  344 ;  Schufeldt  v.  Schnitzler,  21  Hun,  462 ;  Johnson 
V.  Morrell,  2  Keyes,  663 ;  Eaton  v.  Avery,  83  N.  Y.  31 ; 
BurriU  v.  Stevens,  73  Maine,  395 ;  Nichols  v.  Pinner,  18 
N.  Y.  306 ;  Buckley  v.  Artcher,  21  Barb.  585.)  The  claim 
that  there  was  no  affirmative  action  on  the  part  of  the  plain- 
tiff is  untenable.  {HubbeU  v.  Meigs,  50  N.  Y.  480.)  Fraud 
^nd  deceit  in  defendant  and  damage  to  plaintiff  are  sufficient, 
though  no  benefit  accrue  to  defendant.  The  action  will  lie 
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wherever  there  has  been  an  assertion  of  a  falsehood  with  a 
fraudulent  design  as  to  a  fact  when  a  direct  and  positive  injury 
arises  from  it.  (  White  v.  Merritt,  7  N.  Y.  352 ;  Williams  v. 
Wood,  14  Wend.  146 ;  Iluhbard  v.  Brigge,  31  N.  T.  518 ; 
TerwUUger  v.  G.  W.  T.  Co.,  59  111.  249 ;  Booth  v.  Wonderly, 
36  N.  J.  250 ;  Reese  River  Co,  v.  Smith,  L.  R.  [43  E.  &  I. 
App.]  64;  PeckY.  Gumey,  L.  R.  [13  Eq.  Cas.]  79;  Hmder- 
son's  Case,  L.  R.  [5  Eq.]  249 ;  Paddock  v.  Fletcher,  42  Vt. 
389 ;  Hard  v.  Seelet/,  47  Barb.  428 ;  Newton  v.  Porter,  5 
Lans.  416 ;  Beach  v.  Sheldon,  14  Barb.  66 ;  Story's  Eq.  Juris. 
205,  208.) 

Peckham,  J.  The  defendants  insist  that  there  is  no  legal 
fraud  alleged  in  the  complaint,  and  that  even  if  there  be  such 
allegation  the  complaint  does  not  contain  any  statement  show- 
ing that  legal  damage  can  flow  from  the  fraud. 

We  think  the  complaint  is  good  in  both  particulars.  The 
first  ground  upon  which  the  defendants  allege  the  action  is  not 
maintainable  is  founded  upon  the  statement  that  the  plaintiff 
was  not  induced  to  take  affirmative  action  by  defendants'  false 
representations,  but  that  he  simply  remained  passive,  did 
nothing,  and  refrained  from  selling  his  stock  at  a  price  which 
would  have  been  more  advantageous  to  him  than  that  at  which 
he  in  fact  sold. 

The  plaintiff  did  not  remain  passive.  He  had  received  two 
different  offers  from  one  who  was  also  a  stockholder  and  who 
offered  to  purchase  from  him  his  stock.  The  one  offer  was 
$80  cash  per  share ;  the  other  was  $50  cash,  with  the  right  to 
another  $50  per  share  in  Jan.,  1894,  in  case  the  company 
sliould  in  the  meanwhile  have  paid  dividends  for  1893  equal 
to  ten  per  cent.  The  plaintiff  asked  these  defendants  for  facts 
in  relation  to  the  condition  of  the  company  upon  which  he 
might  make  up  his  mind  which  offer  to  accept,  and  they  were 
informed  of  the  character  of  the  two  offers  and  of  the  reasons 
for  his  inquiries.  The  defendants  being  directors  and  know- 
ing the  facts,  and  for  the  purpose  of  deceiving  the  plaintiff, 
made  statements  in  regard  to  the  condition  of  the  company 
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which  they  knew  to  be  false,  and  they  did  it  for  the  purpose 
of  making  him  believe,  for  reasons  of  their  own,  that  the  busi- 
ness of  the  company  was  flourishing,  and  they  advised  him 
not  to  sell  his  stock  at  less  than  par.  The  plaintiff  relied  upon 
these  false  statements  of  the  defendants  thus  made  to  him^ 
which  they  knew  were  false,  and  which  they  made  with  a 
fraudulent  purpose,  and  he,  because  of  the  false  representa- 
tions, accepted  the  offer  for  the  purchase  of  his  stock  at  the 
above-mentioned  $50  cash  rate  per  share  with  the  conditional 
promise  of  $50  more,  instead  of  taking  the  $80  cash.  Instead, 
therefore,  of  remaining  passive  the  plaintiff  took  affirmative 
action,  induced  thereto  by  the  fraudulent  statements  of  the 
defendants.  We  do  not,  however,  mean  to  imply  the  correct- 
ness of  the  doctrine  advanced  by  tlie  counsel  for  the  defend- 
ants, that  if  a  perelon  simply  refrain  from  acting,  induced 
thereto  by  the  fraud  of  anotlier,  he  can  in  no  case  recover 
damages  sustained  by  him  on  account  of  such  fraud.  Such  & 
case  is  not  here  now.  Here  the  plaintiff  alleges  he  has  sus- 
tained damages  because  the  company  was  in  such  a  condition 
pecuniarily  at  the  time  of  his  sale  of  the  stock  that  it  would 
have  been  better  for  him  in  the  money  result  if  he  had 
accepted  the  $80  cash  instead  of  the  $50  conditional  offer  of 
purchase  which  was  made  to  him,  and  that  he  would  have 
sold  at  the  former  price  if  the  defendants  had  told  him  the 
tnith.  He  had  two  courses  open  in  selling  his  stock,  and  the 
defendants  knew  it,  and  he  was  indaced  to  take  the  one  from 
which  he  has  suffered  loss  because  of  the  fraudulent  represen- 
tations of  defendants.  It  is  not  alone  a  failure  to  sell,  but 
there  is  also  an  actual  sale  produced  by  the  fraud  of  the 
defendants.  The  damage  arises  from  the  sale  at  one  price, 
coupled  with  the  fact  that  plaintiff  would  have  sold  at  the 
other  price  but  for  the  fraudulent  representations  of  the 
defendants.  The  fact  that  their  chief  purpose  was  to  induce 
by  means  of  these  false  representations  a  belief  on  the  part  of 
the  plaintiff  that  the  company  was  prosperous,  and  that  their 
representations  were  not  specially  and  solely  made  to  induce 
the  plaintiff  to  sell  his  stock  at  one  figure  rather  than  another. 
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is,  in  the  light  of  all  the  facts,  aot  materiaL  The  defendants 
knew  the  reason  for  and  the  purpose  of  the  plaintifPs  inquiries, 
and  they  knew  that  the  direct,  proximate  and  natural  result 
of  their  fraudulent  representations  would  in  that  particular 
case  be  the  sale  of  the  plaintiflPs  stock  by  him  at  the  condi- 
tional sale  at  par,  rather  than  the  absolute  cash  one.  They 
must,  therefore,  be  held  to  have  intended  what  was  the  natural 
and  direct  result  of  their  misrepresentations,  although  such 
misrepresentations  were  not  specially  induced  by  a  design  to 
bring  about  such  sale. 

They  cannot  in  such  case  shelter  themselves  under  the  state- 
ment that  they  did  not  make  the  representations,  i,  ^.,  commit 
the  fraud  with  the  motive  or  for  the  purpose  of  inducing  the 
plaintiff  to  sell  his  stock.  They  intended  to  deceive  the  plain- 
tiff and  they  were  induced  thereto  by  other  causes,  yet  the 
natural,  proximate  and  direct  result  of  such  deception  they 
knew  or  had  reasonable  ground  for  believing  would  be  this 
sale,  although  its  accomplishment  was  not  the  particular  pur- 
pose of  their  fraud.  In  such  case  their  liability  would  seem 
to  be  plain. 

There  is  nothing  in  the  case  of  BracJcett  v.  Griswold  (112 
K.  T.  454)  which  runs  counter  to  this  doctrine.  In  that  case 
it  was  asserted  what  there  can  be  no  doubt  about,  that  to  sus- 
tain a  recovery  in  an  action  for  fraud  and  deceit,  the  fraud 
and  injury  must  be  connected.  The  one  must  bear  to  the 
other  the  relation  of  cause  and  effect,  and  it  must  be  seen  in 
an  appreciable  sense  that  the  damage  flows  from  the  fraud  as 
the  proximate  and  not  as  the  remote  cause. 

The  complaint  in  this  case  we  hold  shows  such  to  be  the 
case.  From  the  allegations  in  the  complaint,  if  properly 
denied,  it  might  be  a  question  for  the  jury  to  decide  whether 
the  plaintiff,  if  the  truth  had  been  told  him,  would  or  would 
not  have  sold  his  stock  at  the  rate  of  $80  cash.  The  demurrer 
admits  that  he  would.  Having  two  offers  for  the  purchase  of 
his  stock,  the  inference  might  be  drawn  from  all  the  facts 
stated  that  if  the  truth  had  been  told  by  defendants  the  plain- 
tiff would  have  sold  at  the  $80  cash  price.    The  inference 
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arising  from  all  the  facts  alleged,  that  he  would  have  done  so 
if  the  truth  had  been  told,  is  neither  too  remote,  indefinite  or 
contingent  to  form  part  of  the  basis  of  a  cause  of  action.  The 
case  differs  widely  in  these  respects  from  Bradley  v.  Fuller 
(118  Mass.  239)  and  cases  therein  cited.  What  a  person  would 
have  done,  but  did  not  do  because  (as  he  alleges)  of  the  fraud 
of  another,  may  not  always  be  a  matter  of  such  vague  conjec- 
ture as  to  render  the  question  incapable  of  that  degree  of  proof 
upon  which  courts  of  justice  may  properly  act 

Cases  may  readily  suggest  themselves  where  such  possible 
action  would  be  too  problematical  and  vague  to  base  any  ver- 
dict upon  it.  Some  of  the  cases  cited  in  the  Massachusetts 
case  {supra)  would  seem  to  be  of  that  nature.  In  the  case 
under  consideration-  we  think  the  complaint  presents  facts 
from  which  a  jury  ought  to  be  permitted  to  decide  the  issue 
whether  or  not,  but  for  the  fraud,  the  plaintiff  would  have 
sold  at  the  cash  price.  We  are,  therefore,  of  the  opinion  that 
the  complaint  contains  allegations  sufficient  to  show  the  com- 
mission of  actionable  fraud. 

The  other  ground  taken  by  defendants  is  based  upon  the 
fact  that  the  complaint  alleges  that  the  corporation  at  the  time 
of  the  sale  of  the  stock  by  plaintiff  was  insolvent,  and  the 
defendants  claim  that  if  they  had  told  the  plaintiff  the  truth 
he  would  have  known  that  fact,  and  would  have  been  himself 
guilty  of  fraud  if  he  did  not  communicate  it  to  the  intending 
purchaser,  and  if  such  purchaser  were  informed  of  the  finan- 
cial condition  of  the  corporation  it  must  follow  as  a  legal  con- 
clusion that  he  would  not  have  purchased  the  stock  at  all  or 
at  least  at  any  such  price  as  was  actually  received  by  plaintiff, 
and  hence  the  latter  has  sustained  no  damage  by  the  misrep- 
resentations of  the  defendants. 

In  the  first  place,  we  are  scarcely  prepared  to  say  as  matter 
of  law  that  no  one  would  purchase  stock  in  what  he  knew 
was  an  insolvent  corporation  at  the  price  of  $80  a  share. 
That  might  depend  upon  a  great  variety  of  facts,  such  as  the 
cause  and  extent  of  the  insolvency  and  whether,  in  the  opinion 
of  the  intending  j^urchaser,  the  result  were  remediable  or  final, 
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his  familiarity  with  that  cause,  and  his  belief  in  his  or  liis 
friends'  ability  to  remedy  it,  his  opinion  of  the  value  of  the 
stock  if  the  business  were  properly  conducted,  his  belief  in  his 
own  or  his  friends'  ability  to  properly  conduct  it  at  remunerar 
tive  and  profitable  rates  and  the  prospect  of  obtaining  suffi- 
cient control  over  the  corporate  action  by  the  purchase  of 
stock  to  enable  the  purchaser  to  carry  out  his  policy  and  con- 
trol the  management  of  the  company.  Other  facts  may  be 
easily  imagined  which  would  naturally  have  great  weight 
with  an  intending  purchaser  even  assuming  the  temporary 
insolvency. 

The  complaint  in  this  case  shows  that  the  insolvency  aroflo 
from  the  failure  of  the  defendants  to  pay  in  the  amount  of 
the  capital  which  they  certified  they  had,  viz.,  $5,000  each 
out  of  a  total  of  $20,000  alleged  to  have  been  paid  in,  coupled 
with  the  fact  that  the  defendants  had  grossly  mismanaged  the 
.affairs  of  the  company  and  had  squandered  its  moneys  in  the 
payment  of  large  salaries  and  had  thereby  crippled  its  business. 
It  does  not  appear  that  the  defendants  are  unable  to  respond 
to  a  demand  that  they  pay  in  the  amount  of  capital  due  from 
them,  nor  does  it  appear  that  if  it  were  paid  and  the  salaries 
cut  down  and  the  management  changed,  that  the  company 
would  not  be  able  to  go  on  and  make  a  profit  on  its  business. 

It  cannot  be  said  as  matter  of  law  that  if  the  plaintiff  had 
communicated  to  the  intending  purchaser  the  facts  as  to  the 
condition  of  the  company,  no  such  sale  as  the  plaintiff  describes 
would  have  taken  place  and  the  plaintiff,  therefore,  would  not 
have  be'en  damaged.  But  even  if  the  defendants  had  informed 
the  plaintiff  that  the  company  was  insolv^it  when  he  made 
his  inquiries  of  them,  was  he  under  a  legal  obligation  to  vol- 
unteer that  information  to  the  intending  purchaser  before  the 
sale  was  made  ?  We  think  not.  We  do  not  and  we  cannot  in 
courts  of  law  practically  and  wisely  deal  with  mere  moral 
obligations,  such  obligations  as  only  a  man  of  very  high  honor 
would  feel  himself  bound  by,  or  such  duties  as  alone  grow  out 
of  the  moral  obhgation  of  doing  as  you  would  be  done  by. 
These  are  matters  for  the  conscience,  and  they  are  duties  which 
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in  the  extent  of  their  obligation  open  up  the  vast  domain  of 
ethics,  into  a  discussion  of  which  it  is  not  practically  possible 
for  haman  courts  to  enter  or  to  pronounce  judgment  concern- 
ing a  violation  of  its  doctrines. 

There  are,  of  course,  occasions  upon  which  it  becomes  the 
legal  duty  of  the  individual  to  volunteer  information  unasked 
by  another,  occasions  where  a  failure  to  state  a  fact  is  equiva- 
lent to  a  fraudulent  concealment  and  avoids  a  contract  equally 
with  an  affirmative  falsehood. 

The  inquiry,  then,  is  whether,  upon  any  particular  occasion, 
it  was  the  duty  of  the  person  to  speak  on  pain  of  being  guilty 
of  a  fraud  by  reason  of  his  silence.  Certain  rules  have  been 
laid  down  by  the  courts  which  differ  somewhat  in  their  breadth 
and  scope  with  the  different  and  varying  circumstances  under 
which  they  are  to  be  applied.  The  contract  of  marine  or  life 
insurance  has  been  held  to  require  the  exhibition  of  the  very 
highest  good  faith  on  the  part  of  the  person  desiring  insurance, 
and  he  has  been  held  liable  for  the  concealment  of  any 
material  fact  known  by  hira  to  exist,  although  such  conceal- 
ment was  not  fraudulent.  On  the  other  hand,  in  the  case  of 
the  contract  of  guaranty,  it  has  been  held  that  the  conceal- 
ment of  a  fact,  in  order  to  vitiate  the  contract,  must  be  fraudu- 
lent, i.  e,j  concealed  with  a  fraudulent  purpose,  with  the  intent 
to  deceive.  {North  British  Ins.  Co.  v.  Ll<yydy  10  Exchequer, 
628 ;  Kichiey  v.  Stoddard^  7  Met.  252.)  In  regard  to  sales  of 
goods,  the  common  law  has  adopted  a  rule  which  is  not  so 
strict  as  in  the  above  classes  of  contracts.  The  great  maxim 
C(weat  emptor  is  by  this  law  applied  in  a  variety  of  cases,  and 
unless  there  be  some  misrepresentation  or  artifice  to  disguise 
the  thing  sold,  or  some  warranty  as  J;o  its  character  or  quality, 
the  vendee  is  bound  by  the  sale,  notwithstanding  the  existence 
of  intrinsic  defects  and  vices  known  to  the  vendor  and 
unknown  to  the  vendee  materially  affecting  its  value.  (Story 
Eq.  Juris.,  10th  ed.,  vol.  1,  sees.  212,  212a.)  This  is  the  rule 
in  regard  to  those  who  deal  at  arm's  length  with  each  other, 
and  between  whom  there  is  no  condition  of  special  confidence 
or  fiduciary  relationship  existing.     In  regard  to  the  necessity 
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of  giving  information  which  has  not  been  asked,  the  rule 
differs  somewhat  at  law  and  in  equity,  and  while  the  law  courts 
would  permit  no  recovery  of  damages  against  a  vendor,  because 
of  mere  concealment  of  facts  under  certain  circumstances,  yet 
if  the  vendee  refused  to  complete  the  contract  because  of  the 
concealment  of  a  material  fact  on  the  part  of  the  other,  equity 
would  refuse  to  compel  him  so  to  do,  because  equity  only  com- 
pels the  specific  performance  of  a  contract  which  is  fair  and 
open,  and  in  regard  to  which  all  material  matters  known  to 
each  have  been  communicated  to  the  other.  (1  Story  Eq. 
Juris,  sec.  206.) 

And  the  rule  of  caveat  emptor ,  even  in  regard  to  the  sale  of 
chattels,  is  applied  with  certain  restrictions,  and  is  not  permit- 
ted to  obtain  in  a  case  where  it  is  plain  it  was  the  duty  of  the 
vendor  to  acquaint  the  vendee  with  a  material  fact  known  to 
the  former  and  unknown  to  the  latter.  It  has  been  held  that 
it  is  the  duty  of  one  who  is  about  to  sell  a  flock  of  sheep  to 
inform  the  intending  purchaser  of  the  fact,  if  it  be  known  to 
the  vendor,  of  the  existence  of  a  highly  contagious  disease 
among  the  sheep  to  be  sold,  and  that  it  is  a  fraudulent  sup- 
pression of  a  material  fact  if  it  be  knowingly  concealed.  So, 
in  regard  to  the  sale  of  food  for  animal  or  human  consump- 
tion, the  law  annexes  an  implied  warranty  that  the  food  is  not 
in  an  unwholesome  condition  and  unfit  to  be  eaten.  {Jeffrey 
V.  Bigeiow^  13  Wend.  518 ;  Van  BracJdin  v.  Fonda^  12  Johns. 
468.)  In  such  cases  the  rule  of  ca/oeat  emptor  cannot  be  applied. 
Again,  it  is  not  applied  in  its  full  extent  to  the  case  of  sales 
of  choses  in  action  such  as  bonds  and  promissory  notes  and 
other  obligations  for  the  payment  of  money.  Thus  in  Brown 
V.  Montgomery  (20  N.  y.  287)  it  was  held  to  have  been  a 
fraudulent  suppression  avoiding  the  sale  of  a  promissory  note, 
where  the  vendor  did  not  inform  the  vendee  that  the  check 
of  the  maker  of  the  note  had  been  protested,  though  the 
informant  of  the  vendor  stated  at  the  time  his  opinion  that 
the  maker  of  the  note  was  solvent  •  And  this  decision  rests 
upon  the  principle  that  one  who  sells  commercial  paper  pay- 
able to  bearer,  and  which  he  does  not  indorse,  while  not  liable 
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on  the  paper  as  a  party,  nevertheless  warrants  tliart;  he  has  no* 
knowledge  of  any  facts  whiclx  prove  the  paper  to  be  worthless 
on  account  of  the  insolvency  of  the  makers,  or  because  it  has 
been  already  paid.  A  promissory  note  or  the  oixiinary  bond 
is  given  for  one  purpose  only,  payment  at  its  maturity,  and  it 
is  plain  that  in  ordinary  circumstances  one  would  not  take  a- 
note  or  bond  if  in  possession  of  the  fact  of  the  insolvency  of- 
its  maker.  It  would  appear  that  the  one  purpose  for  whichi 
such  instruments  are  issued  would  fail  of  accomplishment 
because  of  the  inability  of  the  maker  to  pay.  The  mere  fact 
that  the  vendor  oflEers  to  sell  the  written  obligation  of  another 
to  pay  money  is  evidence  enough  of  a  warranty  such  as  is 
above  stated,  because  the  vendor  knows  that  if  the  maker 
were  known  to  be  insolvent  his  written  obligation  to  pay 
money  would  not  be  taken. 

Of  the  same  nature  is  the  decision  in  the  case  of  Bruce  v. 
Huler  (2  Man.  &  Ey.  3 ;  S.  C,  17  Eng.  Cora.  Law,  290), 
where  it  was  held  that  it  was  the  duty  of  the  tenant  who  pro- 
posed to  his  landlord  a  surrender  of  his  lease  to  another  to  be- 
taken in  his  stead,  to  inform  the  landlord  of  the  fact  which; 
the  tenant  knew,  that  the  proposed  tenant  (who  proved  to  be- 
insolvent)  had  compounded  with  his  creditors,  and  that  the- 
failure  of  the  tenant  to  state  such  fact  was  a  fraud  which  ren- 
dered him  still  liable  for  the  rent.  One  of  the  most  material 
and  important  facts  relating  to  a  tenant  is  that  he  shall  be  of 
sufficient  ability  to  pay  rent,  or,  in  other  words,  shall  not  be 
insolvent,  and  Mr.  Justice  Bayley  on  the  trial  said  it  was  to 
be  presumed  that  if  the  landlord  had  known  the  fact  he  would 
not  have  accepted  the  man  as  tenant,  and  the  suppression  of 
the  fact  by  the  existing  tenant  was,  legally  speaking,  a  fraud  ;. 
that  it  was  very  desirable,  if  possible,  to  make  people  honest. 
The  same  reason  exists  as  in  the  above  case  of  the  sale  of  a 
written  obligation  to  pay  money,  where  the  vendor  does  not 
indorse  or  become  a  party  to  the  obligation,  and  the  fact  of 
insolvency  is  of  such  paramount  importance  that  a  presump- 
tion exists  that  the  proposed  tenant  would  not  have  been  taken 
SioKELs  —Vol.  XC VIII.        Ih 
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if  the  fact  were  known.  Solvency  is  among  the  almost  abso- 
lutely necessary  conditions. 

Insolvency,  however,  is  not  always  regarded  as  of  so  funda- 
mental a  character  that  its  mere  concealment  in  any  trans- 
action is  in  and  of  itself  a  fraud.  Thus,  in  Nichols  t.  Pinner 
(18  N.  Y.  295)  it  was  held  that  a  merchant  who  knew  that  he 
was  insolvent  and  nevertheless  purchased  goods  without  dis- 
^closing  that  fact,  there  being  no  inquiry  by  the  vendor,  was  not 
necessarily  guilty  of  fraud  on  account  of  such  concealment, 
because  he  might  have  been  honestly  of  the  opinion  that  he 
could  yet  go  on  and  retrieve  his  affairs.  That  case  was  again 
before  this  court  under  the  name  of  Nichols  v.  MicJuiel  (23 
N.  T.  264),  but  the  above  doctrine  was  not  altered  or  shaken. 
This  court,  therefore,  recognizes  that  there  is  a  great  differ- 
ence between  the  insolvency  of  one  w^ho  is  about  to  purchase 
goods  and  tliat  of  the  maker  of  an  obligation  to  pay  money, 
which  a  tliird  party  desires  and  offers  to  sell,  and  it  is  seen 
that  in  tlie  one  case  the  failure  to  inform  the  other  of  the  fact 
of  such  insolvency  is  not  necessarily  a  fraud,  and  in  the  other 
its  willful  suppression  is. 

We  think  the  present  case  comes  more  within  the  principle 
of  the  merchant  buying  goods  tlian  of  the  seller  of  commer- 
cial paper,  the  maker  of  which  he  knows  or  has  good  reason 
to  believe  to  be  insolvent.  In  the  case  as  made  by  this  com- 
plaint the  vendee  of  the  stock  was  already  the  owner  of  some 
of  the  stock  in  the  same  company,  and  plaintiff  was  neither  a 
director  or  other  officer  of  the  company,  and  had  no  special 
means  of  acquiring  information  superior  in  the  least  degree  to 
those  of  the  vendee  ;  tlie  parties  occupied  no  position  of  trust 
or  confidence  towards  each  other,  and  there  was  nothing  in 
their  relations  each  to  the  other  that  had  in  them  the  least 
element  of  a  fiduciary  nature.  Eacli  was  in  fact  dealing,  as 
it  is  called,  at  ann's  length  with  the  other,  and  we  cannot  say  in 
such  case  that  it  would  have  been  the  legal  duty  of  the  vendor 
to  volunteer  the  information  that  the  company  was  insolvent 

The  defendant  was  held  liable  in  Lefever  v.  Lefever  (30  N. 
Y.  27)  because  he  had  been  guilty  of  false  representations,  and 
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his  position  as  cashier  put  him  in  full  knowledge  of  the  con- 
dition of  the  bank,  which  the  other  did  not  in  fact  know. 

In  regard  to  a  business  corporation  which  is  engaged  in  the 
transaction  of  business  as  a  going  concern,  the  mere  fact  that 
it  is  at  the  moment  insolvent  is  not  of  that  kind  of  materiality 
which  breaks  in  upon  and  avoids  the  general  rule  in  this  state 
of  caveat  emptor. 

The  purchase  of  stock  in  such  a  corporation  is  made  under 
so  many  different  circumstances  and  urged  by  so  many  differ- 
ent motives,  wholly  apart  from  the  present  alleged  or  assumed 
insolvency  of  the  corporation,  that  we  cannot,  and,  as  we 
think,  ought  not,  to  place  the  sale  of  such  stock  in  tlie  same 
class  and  subject  to  the  same  rules  as  the  sale  of  commercial 
paper  under  the  facts  as  stated  in  the  Brown  case  {supra). 

I*  have  already  alluded  to  some  of  the  circumstances  which 
might  naturally  induce  the  purchase  of  stock  in  a  corporation 
temporarily  insolvent,  and  it  is  not  necessary  to  repeat  them 
here.  Under  the  rule  in  this  state  the  fact  suppressed 
may  in  many  cases  be  material,  and  yet  its  suppression  may 
not  be  fraudulent.  If  there  be  a  legal  obligation  to  speak, 
such  as  in  a  case  of  trust,  or  confidence,  or  superior  knowl- 
edge, or  means  of  knowledge,  the  case  is  altogether  different. 
There  is  in  tliis  case  the  further  fact  that  the  vendee  of  this 
stock  was  the  one  who  proposed  the  bargain  and  made  the 
offer ;  that  he  was  a  stockholder,  and  presumably  before  he 
made  the  offer  had  satisfied  himself,  so  far  as  he  desired,  as  to 
the  condition  of  the  company,  and  had  decided  what  he  could, 
for  his  own  purposes,  properly  pay  for  the  stock.  It  thus 
appears  that  the  plaintiff  was  not  searching  for  a  purchaser 
and  making  offers  to  sell,  but  that  the  purchaser  was  seeking 
him,  and  initiating  the  transaction  by  an  offer  to  purchase. 
The  vendor  might,  under  such  circumstances  at  all  events, 
conclude  that  the  proposed  purchaser  had  all  the  knowledge  he 
desired  in  order  to  enable  him  to  make  his  offer,  and  the  ven- 
dor might  decide  to  accept  one  of  the  two  offers  proposed  to 
him  without  making  any  statement  as  to  the  company  not 
called  for  by  the  purchaser. 
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We  cannot  say  that  in  the  case  under  consideration  there 
was  a  legal  obligation  to  speak.  But  at  the  same  time  the 
least  degree  of  misrepresentation  would  be  very  potent  evi- 
dence of  fraud. 

We  think  the  demurrer  of  the  defendants  is  not  good,  and 
the  judgment  overruling  it  must  be  affirmed,  with  costs,  with 
leave  to  defendants  to  plead  over  on  payment  of  costs. 

All  concur. 

Judgment  accordingly. 


In  the  Matter  of  the  Application  of  The  Crrr  of  Brooklyn, 
Respondent,  for  Authority  to  Acquire  the  Property  and 
Franchises  of  The  Long  Island  Water  Supply  CoMPAirr, 
Appellant. 

While  the  legislature  may  not  destroy  and  confiscate  the  property  and 
franchises  of  a  corporation,  it  cannot  be  restricted  in  its  grants  of  corpo- 
rate franchises  which  are  within  constitutional  limitations,  save  by  its 
own  express  agreement,  even  though  the  consequences  of  such  a  grant 
may  be  to  entail  loss,  if  not  ruin,  upon  existing  corporations  through 
rivalry  and  competition. 

The  franchise  conferred  upon  a  corporation  organized  under  the  act  pro- 
viding for  the  incorporation  of  water  works  companies  (Chap.  737, 
Laws  of  1873,  amended  by  chap.  213.  Laws  of  1881)  is  not  exclusive  in 
its  nature ;  it  does  not  give  to  the  company  the  exclusive  and  per- 
manent right,  during  the  term  of  the  corporate  charter,  to  purvey  water 
to  the  town  or  village  to  supply  which  it  was  created,  and  neither  the 
statute  nor  the  constitutional  provision  prohibiting  legislation  impairing 
the  obligation  of  contracts  precludes  the  grant  of  a  charter  to  another 
company,  that  has  obtained  the  requisite  assent  of  the  municipal  author- 
ities, authorizing  it  to  supply  water  from  other  sources  to  the  inhabit^ 
ants  of  the  same  town  or  village. 

By  such  a  charter  no  rights  are  taken  from  the  public  or  given  to  the  cor- 
poration, beyond  those  which  the  words  of  the  charter,  by  their  natural 
and  proper  construction,  purport  to  convey. 

Dartmouth  CoUege  v.  Woodwa/rd  (4  Wheat.  578);  Milkau  v.  Sharp  (27  N. 
Y.  611);  Mayor,  etc.,  v.  8.  A.  R,  R,  Co,  (32  id.  272);  People  v.  aBHen 
(111  id.  1),  distinguished. 

8o,  also,  where  a  corporation  organized  under  sliid  act  entered  into 
a  contract  with  the  town  for  supplying  it  with  water  for  a  term  of 
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years,  heid,  that  in  the  absence  of  an  express  provision  in  the  con- 
tract prohibiting  it  from  so  doing,  the  town  was  not  precluded  from 
making  a  like  grant  to  or  contract  with  another  company  for  another 
Or  further  supply,  if  the  public  needs  required  it. 

A  corporation  was  organized  under  said  act  to  supply  the  town  of  New 
Lots  with  water.  Subsequently  the  town  was  annexed  to  the  city  of 
Brooklyn.  By  the  Annexation  Act  (Chap.  335,  Laws  of  1886)  the  city 
was  prohibited  from  supplying  water  to  the  territory  included  in  the 
town  until  the  expiration  of  the  charter  of  the  company  or  until  the  city 
should  purchase  or  acquire  its  property.  Held,  that  this  act  did  not 
affirm  or  establish  an  exclusive  right  in  the  company  to  furnish  water; 
that  it  did  not  operate  upon  it,  but  simpR  bore  upon  the  power  of  the 
city,  its  purpose  being  to  protect  the  company's  franchise  in  case  the 
city  did  not  purchase  the  corporate  property  or  acquire  it  by  con- 
demnation proceedings  as  authorized  by  the  act. 

Also,  hdd,  that  the  provision  of  said  act  (§  5)  authorizing  the  city  to 
acquire  the  property  by  proceedings  in  inmtum  was  not  violative  of  the 
constitutional  provisions  prohibiting  the  taking  of  private  property 
except  for  a  necessary  public  use,  nor  was  it  unconstitutional  as 
authorizing  the  condemnation  of  property  already  devoted  toaj)ublic 
use  without  designating  any  diiferent  or  larger  public  use  to  which  it 
was  to  be  applied  ;  that  the  public  use  for  which  it  was  required  was 
sufficiently  designated  and  was  of  a  higher  and  wider  scope  than  the 
use  to  which  it  was  already  devoted. 

jAll  private  property  within  the  state  is  subject  to  the  right  of  the  legislature 
to  appropriate  it  for  a  necessary  and  reasonable  public  use,  a  just  compen- 
sation being  provided  to  be  paid  therefor,  and  there  is  no  distinction 
in  this  respect  in  favor  of  corporations  whose  franchises  and  opera- 
tions impart  to  them  a  quasi  public  character,  i  if  in  order  the  better 
to  subserve  the  public  use  the  appropriation  is  necessary. 

Accordingly,  held,  in  proceedings  under  the  act  instituted  by  the  city  to 
acquire  the  property  and  franchises  of  the  water  works  company,  that 
the  commissioners  of  appraisal  j^roperly  refused  to  consider  that  the  com- 
'pany  had  a  right  to  supply  water  so  exclusive  as  to  preserve  it  from 
rivalry  or  legislation,  and  properly  valued  the  franchise  upon  the 
assumption  that  at  present  the  company  alone  had  the  right  publicly  to 
purvey  water  to  the  territory  formerly  embraced  in  the  town;  but  that 
the  exclusiveness  incident  to  its  right  might  at  any  time  be  taken  from 
it  by  the  legislature  or  by  the  local  authorities  acting  under  legislation; 
in  determining  whether  to  do  this  neither  would  fail  to  have  due  regard 
to  the  past  investments,  risks  and  services  of  the  company  and  the 
reasonably  just  expectations  of  those  who  invested  money  in  its  work. 

Heported  below,  73  Hun,  499. 

(Argued  October  10,  1894 ;  decided  November  27,  1894.) 
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Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
upon  an  order  made  December  1,  1893,  which  reversed  an 
order  of  Special  Term  setting  aside  the  report  of  commis- 
sioners of  appraisal  of  the  franchise  and  property  of  the  Long 
Island  Water  Supply  Company,  and  which  confirmed  said 
report. 

The  Long  Island  "Water  Supply  Company  was  incorporated 
in  1881,  for  a  term  of  fifty  years,  under  chapter  737  of  the 
Laws  of  1873,  and  the  acts  amendatory  thereof.  At  the  time 
of  incorporation,  these  acts  constituted  the  general  law,  which 
permitted  the  organization  of  water  works  companies  in  towns 
and  villages,  throughout  the  state.  As  a  prerequisite  to  the 
right  to  incorporate,  the  promoters  were  obliged  to  apply  to 
the  local  authorities  of  the  town,  or  village,  and  to  state  in 
the  application  certain  facts  relating  to  the  persons  proposing 
to  form  the  company,  the  proposed  capital  stock,  the  number 
and  character  of  tlie  shares  and  the  sources  from  which  the 
water  is  intended  to  be  supplied.  Such  an  application  was 
made  to  the  proper  authorities  of  the  town  of  Xew  Lots 
and  it  was  properly  acted  upon  by  them  and  granted.  The 
certificate  was,  thereupon,  filed,  as  required  by  the  law,  and 
the  water  works  company  became  a  body  corporate  j  having 
the  right  to  lay  pipes,  etc.,  for  the  delivery  of  water  in  the 
public  streets  and  places  and  being  "  authorized  and  empow- 
ered to  supply  the  authorities  and  inhabitants  *  *  *  with 
pure  and  wholesome  water,  at  such  rates  and  cost  to  con- 
sumers as  they  shall  agree  upon."  Shortly  after  the  incor- 
poration, the  company  entered  into  an*  agreement  with  the 
town ;  which  provided  for  the  laying  of  pipes  in  the  streets 
and  avenues,  to  the  extent  of  fifteen  miles  thereof,  as  the 
authorities  might  from  time  to  time  designate,  and  for  the 
erection  of  hydrants,  etc.  The  cost  of  supplying  water  was 
therein  limited  to  the  established  charges  in  the  city  of  Brook- 
lyn, and  the  term  of  the  contract  was  for  25  years ;  which 
was  subsequently  extended.  Subsequently,  and  in  1886, 
chapter  335  of  the  Session  Laws  of  that  year  was 
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which  provided  for  the  annexation  to  the  city  of  Brooklyn  of 
the  town  of  New  Lots.  Authority  was  provided  in  that  act, 
by  section  5,  for  the  acquisition  by  the  authorities  of  the  city 
of  all  the  various  properties  and  franchises  of  this  water  com- 
pany, by  agreement  of  purchase ;  or,  in  the  event  of  inability 
to  agree,  by  the  right  of  eminent  domain,  to  be  exercised 
within  two  years.  By  another  provision  of  the  act,  the  city 
was  inhibited  from  supplying  water  for  consumption  withia 
the  territory,  comprehended  within  the  town  of  New  Lots^ 
"  until  the  expiration  of  the  charter  of  the  company,  or  until 
the  city  shall  purchase,  or  acquire  the  property  of  the  com- 
pany as  in  the  next  section  provided."  Nothing  in  the  direc- 
tion of  an  acquisition  of  the  water  company's  properties  was 
done,  until  after  the  expiration  of  tlie  period  of  two  years ; 
when,  in  1890,  an  agreement  was  entered  into  for  their  pur- 
chase at  a  price  equal  to  the  sum  of  $1,250,000.  This  con- 
tract of  purchase  was  annulled,  as  the  result  of  an  action 
brought  by  a  taxpayer  of  the  city.  The  case  came  before  this 
court  and  the  action  was  held  maintainable  upoil  the  sole 
ground  that  tlie  authority  to  purchase  did  not  outrun  the  two 
years  mentioned  in  the  annexation  act.  {Ziegler  v.  Chapiriy 
126  N.  Y.  342,  349.) 

In  1892,  chapter  481  of  the  Session  Laws  of  that  year  was 
enacted ;  which,  reciting  that  *'  the  public  interest  requires  the 
acquisition  by  the  city  of  Brooklyn,  for  the  public  use,  of  the 
reservoir,  wells,  machinery,  pipes,  franchises  and  all  other 
property  of  the  Long  Island  Water  Supply  Company," 
authorized  the  city  "  to  acquire  the  same  for  such  use  by  con- 
demnation." The  act  required  the  proceeding  to  be  instituted 
by  the  presentation  of  a  petition  to  the  Supreme  Court,  which 
should  describe  the  property,  name  the  owners  and  any  par- 
ties having  claims  or  liens  thereupon  and  whicli  should  pray 
"  that  the  said  city  may  be  authorized  to  take  and  hold  said 
property  and  franchises  forever,  for  the  public  use,  *  *  * 
upon  making  just  compensation  therefor  and  that  commis- 
sioners of  appraisal  be  appointed  to  ascertain  the  just  compen- 
sation to  be  made,  etc."     The  act  made  provision  respecting 
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the  service  of  a  notice  of  the  presentation  of  the  petition  upon 
all  parties,  and  for  the  making  of  an  order  by  the  court,  when 
presented,  authorizing  the  city  "  to  take  and  hold  said  property 
and  franchises  forever  for  the  public  use,  free  of  all  liens,  etc., 
upon  making  just  compensation  therefor ; "  and  it  was  also  pro- 
vided, further,  that  any  parties  having  an  interest  in  the  prop- 
erty or  franchises  "  shall  have  a  right  to  be  heard  in  person, 
or  by  attorney,  upon  the  said  application,  and  upon  any  subse- 
quent application  to  the  court  and  to  be  heard  and  to  present 
his  proof  upon  any  hearing  before  the  commissioners." 

The  proceedings  before  the  commissioners  were  regulated 
and  the  court,  upon  an  application  to  confirm  their  report,  was 
empowered  to  set  it  aside  for  irregularity,  or  for  error  of  law, 
or  upon  the  ground  that  the  award  was  excessive,  or  insuf- 
ficient. It  was  further  provided  that,  upon  payment  of  the 
compensation,  the  city  shall  possess  the  property  and  fran- 
chises and  "  hold  the  same  in  fee  for  the  public  use ; "  and 
authority  was  given  for  the  issuance  of  city  water  bonds  suf- 
ficient for  the  payment  required.  The  city  proceeded  in  con- 
formity with  this  act  and,  upon  the  presentation  of  its  petition, 
commissioners  were  appointed  ;  who  held  hearings  and  took 
proofs  and  reported  that  a  just  compensation  for  the  condemned 
property  would  be  the  sum  of  $570,000.  Their  report  appor- 
tioned the  compensation,  as  follows :  For  the  lands,  the  sum  of 
$77,500 ;  for  the  buildings,  pipes,  machinery,  materials,  etc., 
the  sum  of  $292,500,  and  for  the  franchises  and  contract 
rights,  "  including  the  contract  with  the  town  of  New  Lots,'' 
the  sum  of  $200,000.  In  this  report,  the  commissioners 
defined  the  nature  of  the  company's  franchises  and  rights,  and 
stated  the  principle  upon  which  they  had  proceeded  for  their 
valuation.  They  refused  to  consider  that  the  company  had 
any  exclusive  right  to  publicly  purvey  water,  or  a  right  which 
could  not  be  taken  away  by  the  legislature,  and  they,  there- 
fore, allowed  materially  less  as  compensation,  than  would  have 
been  allowed,  if  the  company's  rights  were  so  exclusive  as  to 
preserve  them  from  rivalry,  or  from  legislation.  They  valued 
the  franchise   "upon   these   assumptions,    viz.:  (1)  That  at 
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present  the  water  company  alone  has  the  right  publicly  to  pur- 
vey water  in  the  twenty-sixth  ward  ;  (2)  that  the  exclusivenesa 
now  incident  to  its  right  may  at  any  time  be  taken  from  it  by 
the  legislature,  or  by  local  authorities  acting  under  legislation, 
but  (3)  that  neither  the  legislature  nor  local  authorities  would, 
in  determining  whether  to  take  from  the  company  the  exclu- 
siveness  of  its  right,  fail  to  have  such  due  regard  as  is 
demanded  by  ample  and  fair  public  policy,  to  the  past  invest- 
ment, risks  and  services  of  the  company  and  to  the  reasonably 
just  expectations  which  those  who  invested  money  in  its  work 
had  in  mind  when  so  investing." 

William^  C,  De  Witt  and  Benjamm  F,  Tracy  for  appellant. 
The  charter  of  the  Long  Island  Water  Supply  Company  is  a 
<5ontract  between  the  state  and  the  town  of  New  Lots  upon 
the  one  hand  and  the  water  company  upon  the  other,  by 
which,  in  consideration  of  the  money  invested  and  the  acts 
done  by  the  company,  the  company  is  granted  the  right  and 
franchise  to  supply  and  furnish  to  the  town  of  New  Lots  and 
the  inhabitants  thereof  pure  and  wholesome  water  during  the 
term  of  its  corporate  existence.  {Dartmouth  College  Gase^  4 
Wheat.  627 ;  People  v.  Roper,  35  N.  Y.  633 ;  Dod^e  v.  Wool- 
sey,  18  How.  [U.  S.]  331 ;  S.  Bank  v.  Knoop,  16  id.  369.) 
Irrespective  of  the  point  that  the  state  is  a  party  to  the  con- 
tract, the  method  of  incoi'poration  under  the  statute,  to  wit, 
the  proposition  of  the  persons  about  to  organize  a  company, 
upon  the  one  hand,  and  the  acceptance  thereof  by  the  author- 
ities of  the  town,  on  the  other  hand,  and  the  mutual  establish- 
ment of  the  corporation,  constitutes  a  common-law  contract 
between  the  town  and  the  water  company,  protected,  for  its 
entire  term  and  in  all  its  obligations,  by  constitutional  law. 
{MUhau  V.  Sharp,  27  N.  Y.  611 ;  Mayor  v.  S,  A.  R.  R.  Co., 
32  id.  272;  Detroit  v.  P.  Co.,  43  Mich.  140;  People  v. 
O'Brien,  111  N.  Y.  1 ;  T,  Bank  v.  Bond,  1  Ohio  St.  670,  679; 
BaiUy  V.  Mayor,  3  Hill,  531 ;  Petersburgh  v.  Applegrath, 
26  Am.  Kep.  357;  28  Gratt.  321;  2  Pars,  on  Cont.  514; 
Mayor  v.  S.  A,  R.  R.  Co,,  32  N.  Y.  271 ;  34  Barb.  47, 
SicKELs  —Vol.  XC VIII.        76 
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53;  People  v.  O'Brien,  111  N.  T.  9.)  The  exclusive  right 
of  the  water  company  to  publicly  furnish  the  municipality 
and  its  inhabitants  with  water  was  expressly  aflSrmed  and 
established  by  the  act  of  the  legislature  annexing  the  town  of 
New  Lots  to  the  city  of  Brooklyn.  (Laws  of  1886,  chap.  335, 
§  4,  p.  804;  Ziegler  v.  Chapin,  126  N.  Y.  343.)  The  exclu- 
sive character  of  the  appellant's  chartered  right  or  franchise  is 
in  no  respect  in  contravention  of  constitutional  law.  {New 
Orleans  v.  Clark,  90  U.  S.  644.)  The  franchise  of  the  appel- 
lant is  equally  inviolable  by  legislative  power  if  it  be  deemed 
to  have  arisen  from  legislative  grant  instead  of  being  f oupded  on 
contract.  {People  y.  O'Brien^  111  ^,  Y.  1;  Detroit  v.  D. 
cfe  F.  P.  R.  Co.,  43  Mich.  140 ;  Zieghr  v.  Chapin,  126  N. 
T.  342.)  In  appraising  the  property  of  the  appellant  the 
commissioners  proceeded  upon  an  erroneous  principle.  They 
accepted  neither  the  market  value  of  the  property  nor  its  act- 
ual value  as  shown  by  its  earning  capacity  as  the  basis  of  their 
award,  but  proceeded  to  create  a  basis  of  tlieir  own  which 
rested  upon  mere  assumption  and  conjecture,  having  no 
foundation  either  in  fact,  in  reason  or  in  law.  {In  reFm*man 
Street,  17  Wend.  649 ;  In  re  WiUiani  c6  Anthony  Streets,  19 
Wend.  678,  696,  691 ;  1\  <&  B,  P.  Co,  v.  Z^v,  13  Barb.  169; 
Barton  v.  McLean,  5  Hill,  256 ;  Baldwin  v.  Humphrey,  44 
N.  Y.  614.)  The  commissioners  were  bound  to  award  an 
amount  sufficient  to  pay  the  actual  market  value  of  the  stock 
and  bonds  of  the  corporation,  and  their  failure  to  do  so  is 
fatal  to  their  report.  {Henderson  v.  N.  Y.  C.  7?.  P.  Co.,  71 
N.  Y.  423.)  The  commissioners  erred  in  allotting  the 
$200,000  awarded  for  the  franchise  to  the  Mercantile  Trust 
Company  in  part  liquidation  of  the  bonds  issued  upon  the  two 
mortgages  of  the  corporation,  instead  of  awarding  it  to  the 
company  for  the  beneiit  of  its  creditors  and  stockholders. 
(Cook  on  Stocks  &  Stockholders,  §  689 ;  Carpenter  v.  B.  77.  O, 
M.  Co.,  65  N.  Y.  43 ;  T^rd  v.  JT.  G.  F.  Co.,  99  id.  547 ;  F.  O. 
77.  V.  B.  77".  Assoc,  64  id.  561.)  Whether  the  use  for  wliicb 
the  property  is  to  be  condemned  is  public  or  private,  is  not  a 
question  for  the  legislature,  but  for  the  court,  and  the  legisla- 
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tare  cannot  make  a  use  public  by  calling  it  so.  {In  re  Tmmisendy 
39  K  Y.  174: ;  W.  TF.  Jf.  Co.  v.  Shanahan,  128  id.  346  ;  Bank- 
head  V.  Brown^  25  Iowa,  540 ;  Tyler  v.  Beacher^  44  Vt.  548.) 
The  act,  chapter  481,  Laws  of  1892,  under  which  the  appel- 
lant's property  is  sought  to  be  taken,  is  unconstitutional  and 
void  because  it  designates  no  particular  use  for  which  the 
property  is  to  be  acquired,  and,  therefore,  impresses  the  prop- 
erty with  no  trust  in  favor  of  the  public,  while  at  the  same 
time  it  gives  no  opportunity  for  a  judicial  determination  of 
the  question  of  public  or  private  use,  and  it  requires  con- 
demnation of  all  appellant's  property  without  reference  to  its 
character,  and  to  the  question  whether  it  is  capable  or  incapable 
of  being  applied  to  a  public  use.  {Erahxiry  v.  Connor^  3  N. 
T.  611 ;  In  re  Cooper^  28  Hun,  51 ;  People  v.  Smithy  21  -NT. 
T.  598 ;  In  re  Mayor,  etc,  of  JSfe^o  York,  135  id.  253  ;  In  re 
N.  y.,  Z.  E,  cfe  W.  E,  R,  Co,,  99  id.  24;  I\  W,  TT.  Co.  v. 
Bird,  130  id.  258  ;  Burnett  v.  Mayor,  etc,  12  Cal.  T6.)  The 
act  of  1892  cannot  be  adjudged  to  be  constitutional  by  reading 
into  its  provisions  defining  and  limiting  the  use  for  which  the 
condemnation  of  the  appellant's  property  is  authorized,  and 
thus  seeking  to  impose  upon  the  property  a  trust  not  imposed 
by  the  statute.  {Bensley  v.  M,  Z.  'W,  Co.,  13  Cal.  306 ;  S. 
V.  W.  W.  Co.  V.  S.  M.  jr.  ir.  Co.,  64  id.  123.)  The  act^ 
chapter  421  of  the  Laws  of  1892,  is  unconstitutional,  because 
it  authorizes  the  condemnation  of  property  which  is  already 
devoted  to  public  use  without  designating  any  different  or 
larger  public  use  to  which  it  is  to  be  applied,  and  deprives  the 
court  of  all  judicial  power  to  hear  and  determine  whether 
the  new  use  is  a  greater  or  different  use  from  that  to  v/hich 
the  property  is  already  devoted.  (  W.  li.  B.  Co.  v.  Dinr,  6 
How.  [U.  S.]  535 ;  L.  S.  i&  M.  S.  R.  Co.  v.  C  &  W.  I  R. 
R.  Co.,  97  III.  506.)  The  appellant  had  a  right  to  introduce 
its  scientific  evidence  in  the  affirmative  and  demonstrated 
form  which  the  learned  experts  voluntarily  adopted,  and  the 
commission  had  no  right  or  power  to  compel  these  expert 
witnesses  to  adopt  the  weaker  form  of  opinions  founded  upon 
assumption.    {Master  v.  Brooklyn,  17  Hill,  61,  68,  69,  71,  72^ 


604  Mattee  ot  City  of  Bkooklyn.  [Nov., 

Statement  of  case.  [Vol.  14& 

73 ;  Taylor  v.  Bradley,  39  N.  Y.  144 ;  Wahman  v.  W.  M. 
€o.,  101  id.  209,  210 ;  Reed  v.  It,  W.  i&  O.  R.  Co.,  49  How. 
23 ;  Joy  V.  Hapkins,  1  Den.  84 ;  Uagar  v.  Edwards,  4  Barb. 
256 ;  SicJdes  v.  Gould,  51  How.  Pr.  22 ;  Hawkins  v.  Ci'^y  ^ 
.^ZZ  River,  119  Mass.  94 ;  Dickinson  v.  Inhah,  of  Fiiehhurg, 
13  Gray,  555;  /.  cfe  IF.  jff.  Ci?.  v.  Von  Hom,  18  III  258; 
Butler  V.  Herring,  15  id.  488.)  The  appellant  had  a  right  to 
show  the  value  of  these  works  to  the  city  of  Brooklyn,  as  an 
ingredient  of  proof  of  their  general  value.  {Shirgis  v.  Knapp^ 
33  Vt.  531.) 

Thomas  E.  PearsaZl  for  appellant.  The  decision  setting 
aside  the  report  of  the  majority  of  the  commission  should  be 
upheld  by  this  court,  and  the  order  of  the  General  Term 
reversed.  {S,  Iris.  Co.  v.  ViUage  of  KeesemUe,  50  Alb.  L.  J, 
^\  Inre  T.  F.  S.  R.  R.  Co.,  120  N.  Y.  343.)  It  was  error 
to  admit  the  affidavit  of  the  respondent's  president  to  the  tax 
assessors.  {Kenerson  v.  Henry ^  101  Mass.  152;  Harma  v. 
Sa/nford,  20  Wkly.  Dig.  288 ;  Heller  v.  Paim,  34  Hun,  167 ; 
Lawrence  v.  M.  E.  R.  Co.,  24  Abb.  [N.  C]  70 ;  Roes  v.  M. 
R.  Co.,  39  N.  Y.  S.  R.  517 ;  Anderso7i  v.  McAleenan,  29  id. 
406.) 

Albert  G.  McDonald  and  George  G.  Reynolds  for  respond- 
ent. If  it  shall  appear  that  the  commissioners  have  not 
adopted  any  erroneous  rule  of  law  in  the  valuation  of  the 
franchise  of  the  company,  this  court  will  not  disturb  their 
findings  upon  any  question  of  fact.  (Lewis  on  Em.  Dom. 
§§  135,  136,  137,  138,  274,  275  ;  C.  R.  Bridge  v.  IF".  Bridge, 
11  Pet.  420 ;  Stein  v.  B.  W.  S.  Co.,  141  U.  S.  67 ;  A.  P.  R. 
Co.  V.  Douglass,  5  Seld.  414 ;  C.  B.  Co.  v.  B.  B.  Co.,  27  N. 
Y.  87 ;  K  P.  B.  Co.  v.  Smith,  30  id.  U-,  S.W.  Co.  v.  Syra- 
cuse, 116  id.  167,  179.)  The  appellant  at  the  General  Term, 
for  the  first  time,  claimed  that  the  Annexation  Act  of  1886 
(Chap.  335,  Laws  1886)  affirmed  and  established  the  exclusive 
right  of  the  water  company  to  furnish  the  former  town  with 
water.     It  will  plainly  appear  that  it  does  no  such  thing. 
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Nothing  in  that  act  forms  any  part  of  the  charter  or  fran- 
chises of  the  company.  {Ziegler  v.  Chapin^  126  N.  Y^ 
331;  In  re  R,  TF.  CommisaicynerSy  Q^  id.  418;  Bloomer 
V.  Stolley^  5  McL.  158.)  Reports  of  commissioners  of 
appraisal  in  eminent  domain  proceedings  are  not  disturbed 
except  for  plain  error  in  method  or  principle  of  treatment.. 
{In  re  Thompson,  127  N.  Y.  472 ;  7?.,  etc,  R.  li,  Co.  v. 
Myers,  43  N.  Y.  S.  R.  734 ;  In  re  S.  C,  etc.,  li.  Co.,  43  id. 
66;  In  re  H'ewton,  45  N.  Y.  18.)  The  point  was  made 
below  that  the  commissioners  have  not  awarded  an  amount 
sufficient  to  pay  the  actual  market  value  of  the  stock  and 
bonds  of  the  corporation.  There  is  no  evidence  in  the  case  to 
show  such  value.  {Reed  v.  McConnell,  101  N.  Y.  270; 
Wakmian  v.  N.  <&  W.  Mfg.  Co.,  Id.  205.) 

Gray,  J.  Upon  the  facts,  as  they  have  been  stated,  the 
legal  propositions,  which  seem  to  have  been  urged  by  the 
water  company  and  which  were  passed  upon  in  the  court 
below,  in  their  consideration  of  the  report,  as  we  perceive 
from  the  record  and  the  opinions,  were,  in  substance,  that  the 
company  gained,  by  incorporation  and  by  its  contract  with 
the  town  of  New  Lots,  certain  rights  to  purvey  water  to  the 
town,  which  were  exclusive  and  permanent,  during  the  term 
of  the  corporate  charter,  and  that  the  commissioners'  award  of 
compensation  should  have  been  based  upon  a  recognition  of 
the  inviolable  nature  of  the  franchise  and  the  rights  of  the 
company.  Upon  this  appeal,  a  further  point  is  raised  as  to 
the  constitutionality  of  the  act  of  1892;  which  authorized 
the  city  to  take  tlie  appellant's  property.  The  argument  of 
the  appeal  has  been  made  with  great  abiHty ;  the  propositions 
contended  for  have  been  pressed  with  much  earnestness  and 
the  main  question  is  of  high  importance ;  for  it  concerns  the 
guaranty  given  to  the  citizen  that  he  shall  be  protected  in 
the  enjoyment  of  his  property  and  that  it  shall  not  be  taken 
from  liim,  unnecessarily  and  without  a  just  compensation  being 
made.  We  have,  therefore,  given  to  the  question  the  serious 
consideration,  which  it  demands. 
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Upon  this  appeal  the  question  of  the  amount  of  the  award 
is  not  one  we  can,  or  should,  review.  The  act  provides  for 
the  appointment  of  five  commissioners,  "  to  ascertain  the  just 
compensation  to  be  made  for  the  taking,"  (sec.  5) ;  and,  upon 
the  application  to  confirm  their  report,  the  Supreme  Court  is 
authorized  to  confirm  it,  or  it  may  set  it  aside  for  irregularity, 
or  for  error  of  law  in  procedure,  or  upon  the  ground  that  the 
award  is  excessive,  or  is  insufficient.  (Sec.  10.)  An  appeal 
is  then  permitted  to  the  petitioner,  owner,  or  any  aggrieved 
person,  to  the  General  Term  of  the  second  department  and 
"  when  the  report  is  confirmed,  the  court  shall  enter  a  final 
order,  which  shall  be  binding  upon  all  persons,  etc.,  directing 
that  compensation  be  made  pursuant  to  the  determination  of 
the  commissioners,  etc."  Notwithstanding  a  further  appeal 
is  authorized  to  be  taken  to  this  court  (Chap.  669,  Laws 
1893),  we  are  confined  to  the  questions  of  law,  which  have 
arisen.  We  may  concede  that  the  evidence  would  well 
have  justified  a  larger  award,  even  upon  the  theory  upon 
which  the  commissioners  proceeded ;  but  having  found  upon 
evidence,  and  their  report  having  been  confirmed  by  the 
court  below,  we  are  concluded  as  to  the  amount;  if,  in 
arriving  at  it,  they  have  been  guided  by  no  erroneous  rule 
of  law.  The  first  and  prominent  question,  which  we  are 
called  upon  to  consider,  then,  is  the  objection  that  the  com- 
missioners have  erred  in  the  legal  principles,  which  they 
adopted  for  their  guidance  in  valuing  the  property  to  be  con- 
demned. The  objection  does  not  so  much  relate  to  the  valua- 
tion of  the  material  property,  in  the  lands,  buildings  and  plant 
of  the  water  company,  as  to  the  value  affixed  to  the  franchise. 
The  commissioners  refused  to  consider  the  company's  fran- 
chise as  exclusive  in  its  nature,  and  beyond  the  power  of  the 
legislature,  or  of  the  local  authorities  acting  under  legislation, 
to  affect  through  a  similar  grant  to  another  company  and  the 
consequent  rivalry.  For  the  company,  the  argument  may  be 
stated  to  be  that  its  charter  was  a  contract  with  the  state  and 
the  town  of  New  Lots,  granting  to  it  the  right  and  franchise 
to  supply  pure  and  wholesome  water  to  the  town,  during  the 
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tenii  of  its  corporate  existence,  and  that,  irrespective  of  the 
question  of  whether  the  state  so  became  a  party  to  a  contract, 
the  dealings  and  proceedings  with  the  town  constituted  a 
common-law  contract ;  and  that  this  contract,  however  it  may 
be  regarded  as  originating,  is  protected  against  any  impair- 
ment of  its  obligations  by  the  Constitution  of  the  United 
States.  It  is,  also,  insisted  that  the  contract  was  with  the  town 
as  a  proprietor  and  that  it  conferred  the  proprietary  right  to 
furnish  water,  whicli  could  not  be  divided,  or  impaired,  dur- 
ing its  term.  Assuming  the  correctness  of  the  definition  of 
the  capacity  in  wliich  the  town  acted,  the  difficulty  with  the 
argument  will  be  to  allow  its  conclusion ;  whether  that  be  to 
make  the  franchise  an  exclusive  one ;  or  to  regard  the  grant 
by  the  town  as  one  which  makes  it  part  with  the  whole 
proprietary  right  of  purveying  water  within  its  limits. 

Let  us  look  at  the  statute,  under  which  the  water  company 
was  incorporated,  and  the  dealings  had  between  the  appellant 
and  the  town.  The  act  of  1873,  and  the  amendatory  acts 
which  had  been  passed  up  to  1881,  when  the  appellant's  incor- 
poration took  place,  constituted  a  general  law  of  the  state, 
under  which  any  persons  might  form  tliemselves  into  water 
works  companies  in  towns,  or  villages.  As  a  preliminary  step 
they  were,  however,  required  to  secure  the  assent  of  the  par- 
ticular town,  or  village,  which  it  was  proposed  to  supply  with 
water,  to  an  application  for  that  purpose.  That  being  secured, 
the  promoters  could  file  their  certificate  and  become  a  cor- 
porate body,  with  all  the  extraordinary  privileges,  rights  and 
immunities,  which  incorporation  confers  upon  individuals.  It 
is  to  be  observed,  with  respect  to  tlie  statute,  that,  while  it 
permits  of  incorporation  for  the  business  purpose  of  supplying 
water,  it  aims  mainly  at  the  protection  of  the  community  and 
makes  it  a  condition  that  the  promoters  shall  set  forth,  not 
only  the  general  facts  relating  to  the  proposed  company,  but, 
also,  the  intended  sources  of  the  water  supply.  The  merit  of 
this  salutary  provision  is  obvious.  There  is  nothing  in  the 
statute,  which,  either  in  tenns,  or  by  apparent  implication, 
grants  to  the  corporation  formed  under  it  an  exclusive  right 
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to"  supply  the  town  or  village  with  water ;  or  which  pre- 
cludes other  persons,  if  they  can  secure  an  assent  from 
the  authorities  to  their  application,  from  forming  another 
company  to  supply  water  from  other  sources  to  the  inhabit- 
ants of  the  same  town,  or  village.  The  statute  is  general 
in  its  operation  and  in  the  grant  of  franchises,  subject  to  the 
condition  mentioned.  It  simply  confers  authority  and  power 
upon  the  corporation,  when  formed,  to  supply  the  authorities 
and  the  inhabitants  of  the  place  with  water,  at  rates  to  be 
agreed  upon.  In  its  bearing  upon  the  rights  of  the  water 
company,  I  think  the  most  to  be  said  is,  that  it  confers  a  fran- 
chise and  sanctions  the  agreement  with  the  municipality. 
Whether  the  charter  from  the  state,  or  the  agreement  with  the 
town,  be  regarded  as  the  contract,  in  either  case,  it  is  certainly 
entitled  to  protection  against  legislation,  which  would  destroy 
the  franchise,  or  which  would,  by  some  alteration  of  the 
charter,  impair  obligations.  The  company  is  entitled  to  have 
the  clause  of  the  Federal  Constitution  liberally  construed,  sa 
as  to  secure  to  its  franchise  every  immunity  in  such  respects. 
It  must  be  remembered  that  the  question  here  does  not  turn 
upon  the  consideration  of  any  possible  destruction  of  the  fran- 
chise by  the  act  of  the  town ;  but  upon  the  consideration  of 
whether  the  company  enjoyed  freedom  from  competition  and 
the  impairment  of  the  value  of  the  franchise  by  the  grant  to 
others  of  a  similar  franchise.  The  commissioners,  in  award- 
ing compensation  for  its  franchise,  separately  and  as  distinct 
from  the  cost  or  value  of  lands  and  construction,  have  ruled 
that  it  had  no  such  immunity  and  the  objection  goes  to  the 
principle  of  the  appraisal.  The  claim  of  the  appellant  is 
that  the  commissioners  should  have  appraised  the  value  to  it 
of  the  franchise,  as  though  it  were  inviolable ;  not  only  by 
direct  action,  but  by  such  an  impairment  as  would  be  caused 
through  granting  to  others  a  like  franchise  to  supply  water. 
Of  course,  it  is  plain  that  a  franchise  of  the  nature  claimed 
might  be  of  immense  value,  relatively  to  the  cost,  or  to 
the  moneys  actually  put  into  the  enterprise  by  the  promoters^ 
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and  that,  in  this  case,  if  such  were  the  franchise  its  value 
she  aid  have  been  stated  at  far  higher  figures. 

The  Dartmouth  College  case  (4  Wheat.  518),  while  estab- 
lishing the  doctrine  that  a  charter  is  a  contract,  cannot  help 
out  the  general  claim  of  the  appellant  here.  In  that  case,  the 
legislature  attempted  to  alter  the  charter  of  the  institution  in 
essential  respects ;  which  concerned  the  number  and  mode 
of  appointment  of  the  trustees  and  the  creation  of  a  board  of 
overseers,  with  power  of  control  over  the  trustees.  The 
charter  was  held  to  be  a  contract  with  the  crown,  to  the  oblL 
gations  of  which  the  state  of  Kew  Hampshire  had  succeeded, 
and  the  legislation  was  held  to  be  a  violation  of  the  clause  in 
the  Federal  Constitution,  forbidding  a  state  from  passing  any 
law  impairing  the  obligation  of  contracts.  The  principle 
enunciated  has  been  steadily  adhered  to,  despite  criticisms, 
and  is  not  questioned  here ;  but  to  say  that  the  legislature  of 
a  state,  in  the  absence  of  a  reserved  right,  cannot  pass  a  law 
which  repeals,  or  which  alters,  the  charter  of  a  corporation  by 
the  annexation  of  some  new  terms  or  conditions,  does  not 
require  us  to  say,  further,  as  a  necessary,  or  logical,  corollary 
to  the  proposition,  that  a  state  may  not  grant  a  franchise  of  a 
similar  nature  to  others,  which,  in  its  exercise,  may  impair  the 
value  of  the  former  grant ;  provided  that  by  the  terms  of 
the  former  grant  the  state  had  not  concluded  itself  from  so 
doing.  The  distinction  in  principle  is  material  between  legis- 
lative action  which  impairs  directly  the  obligations  of  the 
contract  by  alteration,  or  otherwise,  and  legislative  action 
which,  because  authorizing  a  competitive  or  a  rival  scheme, 
may  impair  the  value  to  its  incorporators  of  the  former  cor- 
porate project.  Any  other  view  would  tend  to  support  a 
right  to  interfere  with,  or  to  control,  the  power  of  the  state, 
through  its  legislature,  to  exercise  its  discretion  in  grants  of 
franchises.  We  think  it  is  clear  nf)on  authority  that  the 
statute,  under  which  the  appellant  was  incorporated,  being 
couched  in  general  terms,  &  charter,  secured  by  compliance 
with  its  terms,  does  not  gixint  to  the  company  an  exclusive 
privilege  or  franchise  to  supply  water  to  the  town,  or  village ; 
SicKELs  —Vol.  XC VIIL        77 
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nor  preclude  the  grant  of  another  charter  for  a  similar  fran- 
chise. The  grantee  of  the  charter  takes  nothing  by  implica- 
tion and  the  state  is  not  further  bound,  nor  restricted,  than 
can  be  read  in  the  act.  This  is  in  accord  with  principle  and 
with  the  authorities.  It  was  said  in  the  case  of  Prop7*i€tors 
of  the  Sto%rbridge  Canal  v.  Whedey  (2  Bam.  &  Ad.  793), 
with  respect  to  the  plain  tiflPs  rights,  that  they  were  derived 
from  the  act  of  Parliament  which  authorized  the  canal,  and 
they  could  "  claim  nothing  that  is  not  clearly  given  them  by 
the  act."  Chancellor  Kent  argued  for  the  view  that  such 
grants  or  franchises  might  be  so  extended  by  implication  as  to 
give  them  due  effect,  "  by  excluding  all  contiguous  competi- 
tion which  could  be  injurious  "  through  the  creation  of  a  rival 
franchise,  or  otherwise.  (3  Kent's  Com.  459.)  He  had  rea. 
Boned  for  it  in  previous  decisions.  {Ogden  v.  Oibbons^  4 
Johns.  Ch.  *150,  *160;  Newburgh^  etc.^  Turnpike  Co.  v. 
Miller^  5  id.  101.)  But  this  doctrine  did  not  prevail.  It  was 
distinctly  overruled  in  The  Charles  River  Bridge  case  (11 
Peters,  648) ;  the  doctrine  of  which  latter  case  this  court  has 
repeatedly  followed  in  its  decisions ;  notably  in  the  cAses  of 
Avhum^  etc.y  Plank  Road  Co.  v.  Douglass  (9  N.  Y.  444) ; 
Ch^enango  Bridge  Co,  v.  Bvnghamton  Bridge  Co.  (27  id.  87) ; 
Power  V.  ViUage  of  Athene  (99  id.  592);  and  Syracuse 
Water  Co.  v.  Syra^cvse  (116  id.  167).  The  same  doctrine  was 
reiterated  by  the  United  States  Supreme  Court,  as  late  as  in 
Stein  V.  Bienville  Water  Co.  (141  U.  S.  67). 

In  the  case  of  The  Charles  River  Bridge  v.  Warren 
Bridge  (11  Peters,  548)  it  appeared  that  the  legislature  of  Mas- 
sachusetts had  passed  an  act  incorporating  the  plaintiff  for  a 
term  of  years,  with  power  to  erect  a  bridge  and  to  collect 
tolls,  etc. ;  and  that,  subsequently,  it  incorporated  the  defend- 
ant, with  power  to  erect  another  bridge,  practically  alongside 
of  the  plaintiff's  bridge,  and  which,  after  the  expenses  of  its 
construction  had  been  reimbursed,  should  be  surrendered  to 
the  state.  The  plaintiff  charged  that  the  act  incorporating 
the  defendant  impaired  the  obligation  of  the  contract  between 
the  state  and  the  plaintiff,  and  was,  therefore,  repugnant  to 
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the  Constitution  of  the  United  States.  It  was  claimed,  in  its 
behalf,  that  it  had  acquired  an  exclusive  right  in  that  line  of 
travel,  and  that  the  prior  legislative  acts  necessarily  implied 
that  the  legislature  would  not  authorize  another  and  a  free 
bridge  by  the  side  .of  the  plaintiffs ;  thus  rendering  its  bridge 
of  no  value.  The  case  presented  the  question  in  a  different 
form  to  the  court,  which  the  Dartmouth  College  case  did  not 
eover ;  inasmuch  as  there  had  been  no  alteration  of  the  char- 
ter of  the  corporation.  The  opinion  of  Chief  Justice  Taney 
elaborately  discusses  the  question  whether  there  was  such  a 
contract  on  the  part  of  the  state,  as  implied  the  agreement  on 
its  part  not  to  authorize  another  bridge ;  which,  from  being 
free  and  contiguous,  rendered  the  plaintiff's  franchise  of  no 
value.  It  was  held  that  such  an  agreement  could  not  be 
implied,  by  reason  of  the  settled  rul^  of  construction  that  in 
-charters  no  rights  are  taken  from  the  public,  or  given  to  the 
corporation,  beyond  those  which  the  words  of  the  charter,  by 
their  natural  9,nd  proper  construction,  purport  to  convey.  As 
there  were  no  words  which  imported  such  a  contract,  none 
could  be  implied.  Mr.  Justice  Story  dissented  from  the  con- 
clusions reached  by  the  court,  in  a  learned  and  vigorous  opin- 
ion ;  in  which  he  contended,  upon  the  authority  of  "  the  old 
law,"  for  such  a  liberal  construction  of  legislative  grants,  as 
would  secure  by  implication  to  the  grantee  the  enjoyment  of 
what  is  granted,  and  insisted  that  the  grant  to  the  plaintiff 
carried  with  it  an  exclusive  franchise  to  such  a  reasonable  dis- 
tance upon  the  river,  as  that  travel  would  not  be  diverted  by 
any  new  bridge.  He  cited  the  decision  in  the  Dartmouth 
College  case  as  apposite  in  its  application  to  the  case  before 
Lim  ;  but  the  argument  of  that  great  jurist  upon  the  law  and 
upon  the  injustice  of  the  other  view  was  without  avail  to  con- 
vince a  majority  of  his  associates  that  the  legislative  grant 
should  be  extended  by  implication.  The  cases  of  Stein  v. 
Bienville  Water  Supply  Company  (141  IT.  S.  67)  and  of 
Syracuse  Wat^r  Co.  v.  City  of  Syracuse  (116  N.  Y.  167)  are 
recent  expositions  of  the  (Joctrine,  which  requires  a  strict  con- 
struction of  public  grants  of   franchises  and   denies  to  the 
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grantee  anything  by  implication.  "Without  pursuing  further 
the  discussion  of  the  nature  of  the  appellant's  franchise,  under 
its  charter,  it  is  our  judgment  that  viewed  as  a  contract,  to 
which  the  state  was  a  party,  there  was  no  grant  of  a  right  to 
supply  water  to  the  town,  which  was  exclusive  in  its  nature  ; 
or  which  entitled  it  to  such  immunity  as  would  preclude 
another,  or  other  incorporations  for  a  similar  object.  The 
conclusion  follows  both  from  the  nature  of  the  general  act 
and  from  the  absence  of  proper  words  precluding  a  grant  of 
a  similar  charter  to  other  applicants. 

We,  then,  come  to  the  consideration  of  the  proceedings  had 
with  the  town  of  New  Lots  and  the  contract  made  subse- 
quently to  appellant's  incorporation.  The  proposition  is  that 
the  method  of  incorporation  under  the  statute  resulted  in  a 
common-law  contract  between  the  company  and  the  town, 
protected  for  its  entire  term  by  constitutional  law ;  by  which 
all  the  public  and  proprietary  right  to  furnish  the  authorities 
and  inhabitants  with  water  was  conferred ;  and  in  the  undi- 
vided and  unimpaired  exercise  of  which,  during  the  term  of 
the  contract,  the  company  must  remain.  So  far  as  the  propo- 
sition involves  the  construction  of  the  statute,  we  need  not 
repeat  what  we  have  said ;  and  we  need  only  consider  what 
was  the  obligation  assumed  by  the  town  of  New  Lots,  by 
virtue  of  the  part  taken  by  it  in  the  proceedings  for  incorpo- 
ration. A  design  of  the  statute,  as  before  suggested,  in  pre- 
scribing an  application  by  the  promoters  to  the  town  or  village 
authorities,  was  to  furnish  some  protection  to  the  community, 
with  respect  to  the  establishment  of  water  works  companies. 
It  not  only  is  interested  in  knowing  the  facts  about  the  pro- 
posed corporation,  which  is  to  become  empowered  to  construct 
water  works  and  to  lay  pipes  in  the  public  streets  and  places ; 
but  it  is  vitally  concerned  in  knowing  the  sources  from  which 
it  is  proposed  to  distribute  water  to  the  inhabitants.  The 
provision  for  its  consent  to  the  application,  as  a  precautionary 
and  politic  measure,  in  the  interests  of  the  health  of  the  com- 
munity, is  of  undeniable  wisdom.  But  how  and  why  shall  we 
infer  that  the  requirements  of  the  statute,  to  the  effect  that 
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the  promoters  of  the  water  company  shall  make  a  detailed 
application,  and  that  the  application  shall  "be  granted  by  the 
authorities,  to  be  followed  up  by  incorporation  by  certificate, 
result  in  constituting  a  contract  between  the  parties,  which 
obligates  the  town  authorities  not  thereafter  to  contract  with 
other,  parties  for  another  supply  of  water;  which,  for  some 
adequate  reason  in  the  circumstances,  might  be  required  ?  On 
its  face,  the  proposition  seems  to  repel.  We  may  concede 
that  the  proceedings  result  in  a  contract,  binding  the  parties  to 
the  observance  of  all  its  propositions  and  entitled  to  the  pro- 
tection enjoyed  by  ordinary  contracts  between  individuals; 
but  we  cannot  spell  out  from  such  a  contract,  and  we  are 
unable  to  infer  from  it,  regarded  in  the  light  of  the  proceed- 
ings in  which  it  was  made,  an  agreement  that  no  like  contract 
should  ever  be  made  with  other  persons,  or  incorporations. 
Such  an  agreement  would  not  be  within  the  delegation  of  any 
express  powers  to  the  municipality ;  nor  would  it  be  warranted 
by  the  letter  or  the  spirit  of  the  proceedings ;  and  the  dictates 
of  a  sound  public  policy  would  forbid  its  inference.  Public 
policy  would  discountenance  such  an  agreement,  as  militating 
against  the  public  interests  and  as  discounting,  unwarrantably, 
the  public  needs  and  emergencies  of  the  community  in  the 
future.  The  dealings  with  the  town  authorities  amounted  to  a 
proposition  to  form  a  company  for  the  purpose  of  supplying 
water  to  the  inhabitants  from  certain  sources ;  upon  which  the 
authorities  acted  by  voting  in  acceptance  thereof.  Under  tlie 
statute,  that  warranted  the  formation  of  a  company  and  author- 
ized it  to  proceed  with  its  works  and  the  laying  of  pipes  in  the 
streets.  The  subsequent  formal  contract  regulated  the  relations 
of  the  contracting  parties ;  fixed  the  number  of  miles  which  the 
company  should  pipe ;  limited  the  prices  to  be  charged  and  in 
other  ways  arranged  for  the  working  of  the  contract ;  but  we 
look  in  vain  for  an  agreement  binding  the  town  authorities 
not  to  make  a  like  grant  or  contract  to,  or  with  others,  if  the 
public  needs  demand  it.  The  contract  is  silent  on  all  sub- 
jects, except  what  the  company  may,  or  must  do.  The  moral 
view  of  the  injustice  of  another  similar  contract,  during  the 
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life  of  the  existing  contract,  pre-supposes  political  and  social 
conditions  rendering  a  further  contract  unnecessary.  The 
contract  with  the  appellant  was  exclusive,  only  in  the  sense 
that  no  similar  one  could  be  made  which  could  infringe  ite 
particular  property  rights,  but  it  did  not  prevent  the  town 
from  contracting  for  a  further,  or  other' supply  of  water. 
Competition  might  impair  the  value  of  the  lirst  contract ;  but 
it  could  not  be  said  that  thereby  there  would  be  an  invasion  of 
the  appellant's  franchise,  within  the  constitutional  meaning.  In 
our  judgment,  there  was  nothing  in  the  contract  relatione  with 
the  town,  which  insured  the  company  against  a  possible  com- 
petition or  rivahy  in  the  future  by  another  company,  which 
should  be  authorized  by  the  town  authorities  to  be  formed  to 
purvey  water.  The  cases  of  Stein  v.  Bieyiville  Water  Sup- 
ply Co.  (141  U.  S.  67)  and  of  Syracuse  Water  Co.  v.  City  of 
Syracuse  (116  N.  Y.  167)  cannot  be  slighted  as  authorities.  The 
complainant,  in  the  latter  case,  held  its  franchise  under  express 
legislative  grant ;  but  that  fact  cannot  affect  the  application  of 
the  decision.  The  contract  here  was  under  legislative  sanction 
and  the  acceptance  of  its  proposition  and  the  agreement  by 
the  town  cannot  be  construed  any  more  strongly  in  favor  of 
the  company,  than  if  the  franchise  rested  solely  upon  the  leg- 
islative grant.  In  the  first  of  the  two  cases  mentioned,  the 
city  of  Mobile  had  granted  the  sole  privilege  of  supplying 
water  from  a  certain  source  for  a  term  of  years  and  the  agree- 
ment was  confirmed,  subsequently,  by  an  act  of  the  legislature 
of  the  state.  The  defendant  was  incorporated,  afterwards,  by 
an  act  of  the  legislature,  for  the  purpose  of  supplying  the  city 
with  water  from  a  different  source  than  the  one  which  had 
been  previously  designated  ;  and  it  was  held  that  the  previous 
contract  was  not  impaired,  within  the  constitutional  meaning. 
It  was  said  that,  under  the  rule  in  the  construction  of  grants 
by  the  public,  as  settled  by  authority,  it  could  not  be  held  that 
"  a  grant,  under  legislative  authority,  of  an  exclusive  privilege, 
for  a  term  of  years,  of  supplying  a  municipal  corporation  and 
its  people  with  water,  drawn  by  means  of  a  system  of  water 
works  from  a  particular  stream  or  river,  prevents  the  state 
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from  granting  to  other  persons  the  privilege  of  supplying, 
during  tlie  same  period,  the  same  corporation  and  poople  with 
water  drawn  in  a  like  manner  from  a  different  stream  or 
river."  In  the  Syraoicse  Water  Company^ 8  case,  it  appeared 
that  that  company  had  been  incorporated  for  the  purpose 
of  supplying  water  to  the  city  of  Syracuse  and  its  inhabit- 
ants and  that  that  was  the  only  means  for  such  supply 
possessed  by  the  city.  It  was  claimed  that  its  franchise 
conferred  an  exclusive  right,  which  would  be  invaded  if  the 
Central  City  Water  Works  Company,  with  which  the  city  of 
Syracuse  had  contracted  to  furnish  the  city  with  water,  was 
permitted  to  exercise  the  privilege  granted  by  the  contract* 
The  latter  company  was  incorporated  under  the  general  act 
and  this  court,  in  its  Second  Division,  held  that "  tlie  obligation 
of  the  contract  between  the  state  and  the  plaintiff,  represented 
by  the  franchise  granted  to  the  latter,  was  not  impaired  by  the 
exercise  by  the  defendant  company  of  the  privileges  granted 
to  it,  in  the  performance  of  the  proposed  contract."  Judge 
Bradley,  who  delivered  the  opinion  of  the  court,  reviewed 
the  question  of  the  plaintiff's  rights  in  the  light  of  adjudged 
cases  and  held  that  the  grantee  in  public  grants  takes  nothing, 
in  respect  of  the  exercise  of  his  franchise,  by  inference. 
"  Except,"  he  said,  "  so  far  as  they  are  by  the  terms  of  the 
grant  made  exclusive,  the  power  is  reserved  to  grant  and  per- 
mit the  exercise  of  competing  and  rival  powers  and  privileges ; 
however  injurious  they  may  be  to  those  taken  by  the  prior 
grantee." 

The  question,  which  engages  our  attention,  is  of  great 
interest  and  the  discussion  could  be  easily  prolonged  upon  the 
legal  principles  involved  and  upon  the  authorities;  but  it 
would  not  be  profitable  to  continue  a  discussion,  the  grounds 
of  wliicli  have  been  gone  over,  in  the  one  aspect  or  the  other, 
in  the  decisions  to  which  reference  has  been  made,  as  well 
as  in  others  referred  to  by  counsel ;  even  if  the  time  were  at 
our  disposal.  The  authorities  cited  by  the  appellant's  counsel, 
in  support  of  his  position  as  to  the  inviolability  of  the  com- 
pany's franchise,  have  not  been  overlooked.     Milhau  v.  Sharp 
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(27  K  Y.  611);  Mayor,  etc.,  v.  Secoyid  Ave,  R,  R.  Co.  (32 
id.  272),  and  People  v.  O'Brien  (111  id.  1)  decided  that  the 
franchise  acquired  by  a  corporation  by  contract  with  the 
municipality  was  irrepealable  and  indestructible  at  the  latter's 
hands,  whether  through  the  action  of  its  officers,  or  by  legisla- 
tion. We  do  not  assert  to  the  contrary,  now,  and  those  cases 
do  not  controvert  our  present  views.  In  none  is  it  held  that 
the  constitutional  prohibition  against  the  impairment  of  con- 
tracts by  legislation  reaches  beyond  their  protection  from 
alteration  or  repeal,  without  their  consent,  and  prevents  the 
granting  to  others  of  similar  franchises,  which  may  impair  the 
value  of  the  prior  grant.  The  legislature  may  not  destroy,  or 
confiscate,  the  property  and  franchise  of  a  coriX)ration ;  but  it 
is  not  conceivable  that  the  sovereign  power  can  be  restricted 
in  its  grants  of  corporate  franchises,  within  constitutional 
limits,  save  by  its  own  express  agreement ;  even  though  the 
material  consequences  may  be  such  as  to  entail  loss,  if  not  ruin, 
upon  existing  corporations,  through  rivalry  and  competition. 
Those  are  risks  which,  if  they  cannot  be  guarded  against,  are 
assnmed  by  the  grantees.  The  franchise  of  the  appellant  is 
founded  upon  the  contract  wliich  the  statute  authorized  with 
the  town  of  Kew  Lots.  It  cannot  be  taken  away,  except  upon 
making  just  compensation ;  but  in  estimating  its  value,  in  con- 
demnation proceedings,  it  is  not  to  be  regarded  as  exclusive  in 
its  nature.  And  it  is  in  our  view  immaterial  to  the  considera- 
tion of  the  question  of  the  value  of  the  franchise,  whether  it 
was  founded  upon  the  contract  with  the  municipality,  or  in 
legislative  grant.  In  either  case,  as  no  exclusive  franchise 
was  granted  in  terms,  none  could  be  inferred. 

The  appellant  further  urges  that  by  force  of  the  provisions 
of  the  Annexation  Act  of  1886  (Chap.  335,  Laws  of  1886), 
its  exclusive  right  to  furnish  water  was  affirmed  and  estab- 
lished. To  this  view  of  the  act  we  cannot  assent.  That  act 
was  not  intended  to  and  did  not  operate  upon  the  charter  of 
the  appellant.  It  bore  upon  the  powers  of  the  city  of  Brook- 
lyn, upon  annexation  with  the  new  territory,  and  its  purpose 
was  to  conditionally  protect  the  company's  franchise  in  that 
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event.  "We  have  defined  its  eflFect  in  the  Ziegler  case  (126 
N.  Y.  342) ;  when  Judge  Finch,  speaking  for  the  court,  said  : 
"  The  plan  formulated  by  the  Annexation  Act  thus  accom- 
pUshed  two  tilings ;  it  protected  the  city,  if  it  chose  to  pur- 
chase, by  giving  it  the  power  to  condemn  the  company's  fran- 
chise as  well  as  its  tangible  property,  which,  under  the  previous 
acts,  it  could  not  have  done  {Matter  of  Rochester  Water  Com- 
miasionerBy  66  N.  Y.  418) ;  and  if  the  city  chose  not  to  buy, 
the  act  protected  the  company  by  excluding  during  its  charter 
life  the  municipal  competition."  It  was,  at  the  most,  a  pro- 
tective measure  ;  induced  by  a  regard  of  the  possible  conse- 
quences to  the  water  company,  if  the  municipality  of  Brooklyn 
should  be  disposed  to  take  advantage  of  the  situation  upon 
annexation.  It  did  not  grant,  and  appellant's  counsel  do  not 
claim  that  it  granted,  any  franchise  to  the  company ;  nor  did 
it  enlarge  the  one  possessed.  It  was  simply  incidental,  as  the 
same  counsel  say,  to  the  terms  and  conditions  attached  to  the 
plan  of  annexation.  But,  if  the  act  did  not  affect  the  franchise, 
its  provisions  were  incompetent  to  make  it  more  extensive  and 
if  it  constituted  no  agreement  with  the  company,  which  is  not 
and  cannot  be  pretended,  then  it  was  not  beyond  the  power  of 
the  legislature,  subsequently,  to  repeal  the  provision  and  to 
leave  the  city  free  to  compete. 

In  the  next  place,  we  will  briefly  consider  the  proposition 
that  the  Condemnation  Act  of  1892,  which  authorized  this 
proceeding,  is  unconstitutional  and  void.  The  important 
point,  in  the  argument  upon  this  proposition,  is  that  the  prin- 
ciple which  forbids  the  taking  of  a  citizen's  property,  except 
for  a  necessary  public  use,  requires,  for  the  validity  of  the 
legislative  act,  that  the  particular  public  use  be  designated ; 
whereby  the  property  becomes  impressed  with  a  trust  for  the 
benefit  of  the  public,  and  that  not  only  this  act  is  defective  in 
that  respect,  but  it  gave  no  opportunity  for  a  judicial  determi- 
nation of  the  question  of  the  use.  In  our  judgment,  how- 
ever, while  it  may  have  been  better  legislation  to  have  fixed 
and  limited  the  particular  use,  for  which  the  city  of  Brooklyn 
was  authorized  to  acquire  and  hold  the  appellant's  property, 
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the  act  is  valid.  Throughout,  it  declares  the  acquisition  to  be 
in  the  public  interest  and  for  the  public  use.  Its  scheme  sug- 
gests that  the  legislature  deemed  the  matter  of  the  water  sup- 
ply of  too  great  public  importance  to  be  left  to  private  enter- 
prise and  that  it  should  become  a  part  of  the  great  municipal 
system.  The  legislature  must  be  presumed  to  be  the  best 
judge  of  the  necessity  of  public  works  and  improvements ;  of 
how  they  shall  be  instituted  and  of  how  they  should  be  car- 
ried on  so  as  best  to  subserve  public  ends.  Of  the  necessity 
for  the  exercise  of  the  right  of  eminent  domain,  the  legisla- 
ture is  the  judge ;  but  whether  the  use,  for  which  the  prop- 
erty is  to  be  taken,  is  a  public  use,  which  justifies  its  appro- 
priation, is  a  judicial  question ;  upon  which  the  courts  are 
free  to  decide.  The  opportunity  for  the  presentation  of  that 
question  and  for  obtaining  a  judicial  determination  upon  it 
was  distinctly  provided  for  in  this  act.  The  act,  in  the  first 
section,  declared  that  the  "  public  interest  requires  the  acqui- 
sition by  the  city  of  Brooklyn,  for  the  public  use,"  of  the 
properties  of  the  water  company  and,  in  the  next  section,  it 
provided  for  the  presentation  of  a  petition  by  the  city  at  a 
Special  Term  of  the  Supreme  Court;  which,  after  setting 
forth  a  description  of  the  properties  and  franchises  and  the 
names  of  the  owners,  or  of  parties  having  claims^  or  interests 
therein,  should  pray  "  that  the  said  city  may  be  authorized  to 
take  and  hold  said  property  and  f rancliises  forever,  for  the 
public  use,  free  of  all  liens  and  incumbrances,  upon  making 
just  compensation  therefor,  etc."  Service  of  notice  of  the  pre- 
sentation of  this  petition  was  then  next  provided  for  and,  in 
the  fifth  section,  after  directing  the  court,  upon  the  petition 
being  presented,  to  make  an  order  authorizing  the  city  to  take 
and  hold  the  property  for  the  public  use,  it  is  further  pro- 
vided that  "any  person  or  corporation  having,  or  claiming  any 
interest  whatever  in  the  said  property  and  franchises,  shall 
have  a  right  to  be  heard  in  person,  or  by  attorney,  upon  the 
said  application,  etc."  The  application  referred  to  plainly 
means  that  of  the  city,  upon  the  presentation  of  the  petition. 
It  can  mean  nothing  else ;  for  that  is  the  only  application  in 
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question.  There  was  thus  afforded  the  opportunity  to  raise 
any  objections  affecting  the  right  of  the  city  to  proceed  under 
the  act  in  the  condemnation  of  the  appellant's  property  and 
to  have  them  judicially  heard  and  determined. 

The  appellant's  other  point  as  to  the  unconstitutionality  of 
the  act  is,  that  it  authorized  the  condemnation  of  property, 
which  is  already  devoted  to  a  public  use,  without  designating 
any  different  or  larger  public  use  to  which  it  is  to  be  applied. 
We  do  not  think  that  there  is  force  in  this  objection.  While 
the  purpose  of  the  water  works  company  was  public  in  its 
nature,  it  cannot  be  said  to  be  strictly  identical  with  the 
municipal  purpose.  A  municipal  corporation  is  a  public  and 
governmental  agency.  It  holds  property  for  the  general 
benefit,  with  a  larger  scope  of  use.  When  acquired  by  the 
municipaUty  of  the  city  of  Brooklyn,  the  appellant's  property 
would  become  a  part  of  a  general  system,  under  a  single  man- 
agement and  conducted  essentially  as  a  public  work.  If  in 
order  the  better  to  subserve  the  public  use  the  appropriation 
of  private  property  is  necessary,  even  though  it  be  already 
devoted  to  a  similar  use,  the  right  to  make  it  is  incident  to  the 
legislative  power  and  it  is  necessary  for  the  general  good  that 
the  right  be  conceded.  All  property  within  the  state  is  sub- 
ject to  the  right  of  the  legislature  to  appropriate  it  for  a  neces- 
sary and  reasonable  public  use,  upon  just  compensation  being 
provided  to  be  made  therefor,  and  there  can  be  no  distinction 
in  favor  of  corporations  whose  franchises  and  operations 
impart  to  them  a  quasi  public  character.  We  think  it  very 
apparent  that  the  public  use,  to  which  the  appellant's  property 
is  to  be  devoted  by  the  provisions  of  the  act,  does  differ  and 
that  it  is  of  a  higher  and  wider  scope. 

None  of  the  other  questions,  we  think,  call  for  a  further 
expression  of  opinion  and  our  judgment  is  that  the  decision 
of  the  General  Term  was  correct  and  that  its  order  should  be  * 
afiirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 


MEMORANDA 

OP 

Causes  Decided  During  the  Period  Embraced  nr  tsis 
Volume,  Wbich  Are  Not  Reported  in  Full. 


In  the  Matter  of  Opening  Saint  Nicholas  Tebraoe  ;  Johk 
F.  Pents  et  al,  Petitioners ;  Ira  Shafee,  Claimant. 

Where  lots  in  the  pity  of  New  York  were  conveyed,  bounded  by  a  private 
street,  laid  out  by  the  grantor  on  his  own  land,  but  not  laid  down  on  the 
permanent  maps  of  the  city,  hdd,  that  the  purchasers  became  vested 
with  the  usual  private  easements  in  the  street,  and  that  the  personal  rep- 
resentatives of  the  grantor  were  estopped  from  raising  the  question  that 
because  of  the  fact  that  by  statute  the  grantor  w|s  prohibited  from  lay- 
ing out  any  streets  in  the  city  save  those  laid  down  on  said  maps  no  such 
easements  were  created. 

Reported  below,  76  Hun,  209. 

(Argued  June  4,  1894  ;  decided  June  12,  1894) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  February  16, 1894, 
which  reversed,  except  in  certain  particulars,  an  order  of 
Special  Term,  confirming  the  report  of  a  referee  appointed  in 
proceedings  instituted  to  recover  certain  awards  for  lands 
taken  for  Saint  Nicholas  Terrace  to  "  unknown  owners." 

The  following  is  the  opinion  in  full : 

"  We  agree  with  the  conclusions  reached  by  the  General 
Term  and  deem  it  unnecessary  to  discuss  questions  that  must 
now  be  considered  as  settled  in  this  court  relating  to  the 
rights  of  grantor  and  grantee  where  the  former  sells  lots  to 
the  latter  bounding  them  on  a  private  street  laid  out  by  the 
grantor  on  his  own  land. 

"  The  petitioners  on  this  appeal  insist  that  no  private  ease- 
ments were  created  in  favor  of  the  abutting  owners  on 
so-called  Pentz  street  by  the  conveyance  from  Barker,  the 
executor  and  trustee  of  the  Pentz  estate  in  1872,  to  the 
grantor  of  the  respondent  Shafer,  for  the  reason  that  the 
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former  was  prohibited  by  statute  from  laying  out  any  street 
in  the  city  of  New  York  independently  of  those  laid  down 
on  the  pennanent  maps  of  the  city  and  that  Pentz  street 
was  not  so  laid  down. 

"  We  do  not  think  the  present  executors  of  the  Pentz  estate 
can  raise  this  question ;  they  are  estopped  from  making  any 
such  claim,  and  as  between  them  and  Shaf  er  the  latter  is  vested 
with  the  usual  private  easements  in  and  over  Pentz  street 

"  We  do  not  decide  the  question  sought  to  be  raised. 

"  The  city  of  New  York  has  never  made  any  objections  to 
Pentz  street. 

"  The  order  of  the  General  Term  is  aflSrmed,  with  costs.'* 

George  G.  Munger  and  J.  A.  Deering  for  appellants. 

John  C.  Shaw  for  respondent. 

Per  Curiam  opinion  for  aflirmance. 
All  concur. 
Order  affirmed. 


John  A.  Smtih,  Appellant,  v.  TJinoN  Milk  Compaky,  Defend- 
ant ;  Jesse  Dubland,  Respondent.* 

(Argued  June  4,  1894;  decided  June  19,  1894.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  naade  the  first  Monday 
of  June,  1893,  which  affirmed  an  order  of  the  Special  Term 
granting  a  motion  to  vacate  an  attachment. 

Henry  W,  Smith  for  appellant. 

Charles  J,  McBurney  for  respondent. 

Agree  to  affirm  on  opinion  below. 
All  concur. 
Order  affirmed. 

*Heported  below,  70  Hun,  848. 
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Li  the  Matter  of  the  Guardianship  of  Dokotht  Annan  ;  Mat 
Eable,  Appellant ;  Charlotte  S.  Richardson,  Respondent. 

(Argued  June  4,  18W;  decided  June  19,  1894.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  made  December  1, 
1893,  which  reversed  so  much  of  a  decree  of  the  surrogate  of 
Kings  county  as  appointed  May  Earle  guardian  of  Dorothy 
Annan,  with  Charlotte  S.  Richardson,  and  directed  that  letters 
of  guardianship  of  the  person  of  said  infant  be  issued  to  the 
latter. 

Matihew  Hale  for  appellant. 

William  G,  De  Witt  for  respondent. 

Agree  to  dismiss  appeal ;  no  opinion. 

All  concur,  except  Earl  and  Gray,  JJ.,  dissenting. 

Appeal  dismissed. 


Henry  W.  Saoe  et  al.,  Respondents,  v.  Shepard  and  Morse 
Lumber  Company,  Appellant. 

(Argued  June  4,  1894;  decided  June  19,  1894.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  made  February  13, 
1894,  which  affirmed  an  order  of  Special  Term  granting  a 
motion  for  an  order  of  reference  and  appointing  a  referee, 

Alpheua  T,  Bulkeley  for  appellant. 

Jcmies  F,  Cooper  for  respondents. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Order  affirmed. 
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Edmund  F.  Bennett,  Plaintiff,  v.  John  I.  Thompson  et  ah. 

Appellants, 

In  the  Matter  of  the  Application  of  Clara  F.  Bennett  to 

Revive  and  Continue,  etc..  Respondent. 

(Argued  June  4, 1894;  decided  June  19,  1894.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  made  Febuary  13, 
1894,  which  affirmed  an  order  of  Special  Term  granting  a 
motion  to  revive  and  continue  this  action. 

Henry  J,  Speck  for  appellants. 

Oeorge  B,  Donnan  for  respondent. 

Agree  to  dismiss  appeal ;  no  opinion. 
All  concur. 
Appeal  dismissed. 

The  Central  National  Bank  of  Troy,  Respondent,  v.  The 
Fort  Ann  "Woolen  Company  et  al.,  Appellants. 

(Argued  June  4, 1894;  decided  June  19,  1894.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  made  February  13, 
1894,  which  affirmed  an  order  of  Special  Term  denying  & 
motion  to  vacate  and  set  aside  a  warrant  of  attachment. 

Edgar  T.  Brackett  for  appellant. 

Charles  E,  Patterson  for  respondent. 

Agree  to  affirm  on  opinion  of  Special  Term. 
All  concur. 
Order  affirmed. 
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The  People  ex  rel.  American  Surety  Company  of  New 
York,  Respondent,  v.  Frank  Campbell,  Comptroller,  etc., 
Appellant.* 

(Submitted  June  4,  1894;  decided  June  19,  1894.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  made  December  6, 

1893,  which  reversed  a  determination  of  the  comptroller 
declining  to  revise  or  re-adjust  the  account  settled  against  the 
relator  for  taxes  for  1891. 

T,  E.  Hancock^  Attorney-Oeneral^  for  appellant. 

John  «/]  Crawford  for  respondent. 

Agree  to  affirm  on  prevailing  opinion  below. 

All  concur. 

Order  affirmed.         

Almeda  Waterbury,  Respondent,  v.  James  Eliphalet 
Waterbury,  Defendant ;  Harriet  E.  Drew,  Appellant. 

(Submitted  June  4,  1894;  decided  June  19, 1894.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  made  February  12, 

1894,  which  affirmed  an  order  of  Special  Term  denying  a 
motion  to  vacate  an  attachment. 

M.  N.  Kane  for  appellant. 

J,  V.  D.  Benedict  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Order  affirmed. 

♦  Reported  below,  74  Hun,  101. 
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James  V.  S.  Wooley,  Appellant,  v.  Mabie  FsisDLAimEBy 

Respondent. 

(Argued  June  6,  1894 ;  decided  June  19,  1894.) 

Appeal  from  judgment  of  the  General  Terra  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  at  the  February  term,  1893,  which  affirmed  a  judgment 
in  favor  of  defendant  entered  upon  an  order  dismissing  the 
complaint  on  trial  at  Circuit. 

J.  TreadweU  Richards  for  appellant. 

Benjamin  N.  Cardozo  for  respondent, 

Agi'ee  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Pasqualo  Streppone,  Respondent,  v,  William  F,  Lennon, 

Appellant. 

A  provision  in  a  building  contract  that  the  contractor  will  "do"  a  certain 
amount  of  "brick  work  "may  mean  simply  the  work  of  laying  the 
brick,  or  it  may  include  the  furnishing  as  well  as  laying  them,  and  parol 
evidence  is  competent  in  such  case  to  show  the  sense  in  which  the  par- 
ties used  the  words. 

(Argued  June  6,  1894;  decided  June  19,  1894.) 

Appeal  from  judgment  of  tlie  General  Term  of  the  Court 
of  Common  Pleas  for  tlie  city  and  county  of  New  York, 
entered  upon  an  order  made  March  24,  1894,  which  affirmed 
a  judgment  in  favor  of  plaintiil  entered  upon  the  report  of  a 
referee. 

This  action  was  brought  to  foreclose  a  mechanic's  lien  for  a 
balance  due  for  services  rendered  and  material  furnished  by 
plaintiff  in  the  erection  of  certain  houses  for  defendant  in  the 
city  of  New  York,  and  for  a  reformation  of  the  contract 
under  which  tlie  services  were  rendered  and  materials  fur- 
nished. The  contract,  after  providing  that  plaintiff  shall  do 
all  the  digging  necessary,  is  in  these  words : 
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"  I  also  agree  to  do  all  the  mason  work  below  the  first  tier 
of  beams  (except  brick  piers),  including  area  walls,  pier 
foundations,  etc.,  etc.,  and  furnish  all  the  building  stone  for 
the  same,  for  the  sum  of  eight  cents  per  cubic  foot,  measured 
in  the  wall,  all  openings  to  count  solid,  all  walls  to  count  two 
feet  thick,  all  stones  to  lay  flat,  all  walls  to  be  well  bonded, 
built  to  a  line  and  both  sides  properly  pointed,  levelled  up  at 
least  every  three  feet  in  height  and  have  headers  running 
through  the  wall  at  least  every  three  feet  in  height  and  every 
four  feet  in  length. 

"  This  estimate  includes  all  brick  work  below  the  first  tier 
of  beams,  except  the  piers  under  the  girder. 

"  I  also  agree  to  furnish  and  lay  in  position  all  the  bottom 
stones,  for  the  sum  of  thirty-six  cents  per  junning  foot,  said 
stones  to  be  not  less  than  three  feet  long,  two  feet  wide  and 
one  foot  thick. 

"  All  said  work  to  be  done  to  your  satisfaction  and  in  a  good 
workmanlike  manner,  and  to  be  paid  for  when  completed." 

Further  facts  are  stated  in  the  opinion,  which  is  given  in 
fuU:  '  . 

"  The  substantial  question  argued  in  this  case  respects 
the  construction  of  one  sentence  in  the  written  contract 
between  the  parties.  The  work  which  the  plaintiff  con- 
tracted to  do  was  a  certain  amount  of  excavation  and  mason 
work  necessary  for  the  construction  of  five  houses.  In  the 
plaintiff's  proposition  he  said :  '  I  also  agree  to  do  all  the 
mason  work  below  the  first  tier  of  beams,'  and  added, 
*  This  estimate  includes  all  brickwork  below  the  first  tier  of 
beams  except  the  piers  under  the  girder.'  The  plaintiff  did 
the  stipulated  work,  but  did  not  furnish  the  brick,  and  called 
upon  defendant  for  them,  who  supplied  them,  and  now  seeks 
to  charge  their  value  against  plaintiff's  claim  on  the  ground 
that  the  contract  required  him  to  furnish  them.  Evidence 
was  given,  under  objection,  to  show  what  the  parties  them- 
selves meant  and  understood  by  the  disputed  language,  and 
also  what  it  meant  in  the  usage  of  the  trade ;  the  defendant 
insisting  that  such  proof  was  inadmissible  because  the  writ- 
ten contract  required  plaintiff  to  furnish  the  brick,  and 
needing  no  explanation,  could  not  be  contradicted ;  while  the 
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plaintiff  insists  that  the  writing  requiring  him  to  do  the  brick- 
work did  not  include  the  furnishing  of  the  material,  and  at 
all  events  was  sufficiently  ambiguous  to  justify  a  parol 
explanation. 

"An  agreement  to  *do'  an  amount  of  'brickwork'  may 
mean  simply  to  perform*  the  work  of  laying  the  brick,  or  in 
addition  to  furnish  the  brick  as  well  as  lay  them.  A  recur- 
rence to  another  portion  of  the  contract  throws  some  light 
upon  the  interpretation.  The  plaintiff  in  agreeing  to  do  the 
stone  work,  describes  it  as  'mason  work,'  but  adds  'and 
furnish  all  the  building  stone  for  same.'  He  evidently  under- 
stood that '  mason '  work  meant  only  the  labor,  unless  coupled 
with  an  agreement  to  furnish  tlie  materials :  and  since  no  such 
agreement  accompanied  the  proposition  to  do  the  brickwork 
it  is  a  natural  supposition  that  only  the  labor  was  intended. 
Plaintiff  called  upon  defendant  for  cement,  which  the  latter 
furnished,  and  concedes  he  was  to  furnish,  and  in  exactly  the 
same  manner  he  was  called  upon  to  furnish  and  did  furnish 
the  brick,  making  no  objection  and  expressing  no  surprise, 
and  in  making  payments  he  seriously  overpaid  the  plaintiff  if 
the  latter  was  to  be  charged  with  the  brick.  The  plaintiff's 
construction  is,  therefore,  both  the  possible  and  reasonable 
one,  and  at  all  events  shows  that  the  contract  language,  if  not 
conclusive  in  plaintiff's  favor,  was  at  least  ambiguous  and  open 
to  explanation.  The  plaintiff  testified  that  the  bargain  as 
made,  and  which  was  meant  to  be  repeated  in  the  contract,  was 
for  the  work  alone,  while  the  defendant  swears  that  it  explicitly 
included  the  brick.  I  think  the  parol  evidence  was  competent, 
and  that  the  writing  did  not  conclusively  put  upon  plaintiff 
the  burden  of  supplying  the  brick. 

"  No  other  question  in  the  case  needs  comment. 

"  The  judgment  should  be  affirmed,  with  costs.'* 

Jcmies  Kearney  for  appellant. 

Lorenzo  UUo  for  respondent. 

All  concur. 
Judgment  affirmed. 


1 
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Morris  Rubens  et  al,  Appellants,  v.  The  Ludgatb  Hill 
Steamship  Company  (Limited),  Respondent. 

(Argued  June  6,  18»4;  decided  June  22,  1894.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  the  first  Mon- 
day in  November,  1892,  which  sustained  exceptions  takto  by 
defendant  on  the  trial  and  granted  a  new  triaL 

Wales  F.  Severance  for  appellants. 

J.  Parker  Kirling  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Order  affirmed. 


Charles  E.  Peabody  et  al..  Appellants,  v.  Charles  A.  Bout- 
well,  Respondent. 

(Argued  June  6,  1894;  decided  June  22,  1894.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  upon 
an  order  made  May  13,  1893,  which  affirmed  a  judgment  in 
favor  of  defendant  entered  upon  an  order  dismissing  the  com- 
plaint on  trial  at  Circuit. 

O.  B,  Wellington  for  appellants. 

Framlc  S.  Black  for  respondent. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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OuNiGUKDB  L16TMAN9  Eespondent,  v.  John  Hioket, 
Appellant.* 

^  (Argued  June  7,  1894;  decided  June  22,  1804.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an 
order  made  June  15,  1892,  which  affirmed  a  judgment  in 
favor  of  plaintiff  entered  upon  a  verdict  directed  by  the  court, 
and  also  affirmed  an  order  denying  a  motion  for  a  new  trial 

Sidney  H.  Stuart  for  appellant. 

Sa/mueL  D.  Levy  for  respondent. 

Agree  to  affirm  on  opinion  below. 

AD  concur. 

Judgment  affirmed. 


Olaba  7.  BiTTLEB,  Bespondeut,  v.  The  Maithattan  Bailwat 
Company,  Appellant. 

(Argued  June  7,  1894;  decided  June  22,  1894.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Superior  Court  of  the  city  of  New  York,  entered  upon  an 
order  made  at  the  April  term,  1893,  which  affirmed  a  judg- 
ment in  favor  of  plaintiff  entered  upon  a  verdict,  and  also 
affirmed  an  order  denying  a  motion  for  a  new  trial. 

Edward  B.  Thomas  lor  appellant. 

Oilhert  D.  Lawh  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 

•  Reported  M0lr,  66  Hid,  a 
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Thb  Supbrintkndknt  of  the  Poor  of  the  County  of  Catta- 
BAUOU8,  Respondent,  v.  The  SuPERiNTKNDBin'  of  the  Poob 
op  the  County  of  Ebib,  Appellant. 

(Argued  June  7,  1894;  decided  June  22,   1894.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  fifth  judicial  department,  entered  upon 
an  order  made  January  18,  1893,  which  directed  judgment  in 
favor  of  plaintiff  upon  a  case  submitted  under  section  1279 
of  the  Code  of  Civil  Procedure. 

Alien  dk  Butterfield  for  appellant. 

Norman  M,  AUen  for  respondent. 

Agree  to  affirm  on  opinion  below. 

All  concur. 

Judgment  affirmed. 


Dan.  S.  Riohabds,  Respondent,  v,  Levi  Cbookeb  et  al., 
Appellants. 

(Argued  June  7, 1894 ;  decided  June  22,  1894.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entered  upon  an 
order  made  December  9, 1892,  which  affirme'd  a  judgment  in 
favor  of  plaintiff  entered  upon  a  decision  of  the  court  on  trial 
at  Circuit  without  a  jury. 

8.  C.  Millard  for  appellants. 

D.  S.  Richards  for  respondent. 

Agree  to  affirm  on  opinion  below. 
All  concur. 
Judgment  affirmed. 
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John  Turney,  Appellant,  v,  Henry  M.  Van  Gelder  et  al., 
Respondents.* 

(Submitted  June  7,  1894;  decided  June  22,  1894.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  upon 
an  order  made  April  14,  1893,  which  affirmed  a  judgment  in 
favor  of  defendants  entered  upon  an  order  dismissing  the  com- 
plaint on  trial  at  Special  Term. 

Blumenstiel  <&  Ilirsch  for  appellant. 

E.  H,  Benn  and  Ltjman  B,  Bunnell  for  respondents. 

Agree  to  affirm  on  opinion  of  Follett,  J.,  below. 
All  concur. 
Judgment  affirmed. 


ifi?^  28fi       James  H.  Havens,  Plaintiff,  v.  The  West  Side  Electric 

Light  and  Power  Company  et  al.,  Defendants. 

Elsworth  L.  Striker,  Respondent,  v,  Charles  E.  Vincent 
et  al.,  Appellants. 

(Argued  June  7,  1894;  decided  June  22,  1894.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  upon 
an  order  made  Noveml)er  18,  1892,  which  modified  and 
affirmed  as  modified  a  judgment  in  favor  of  the  defendant 
Elsworth  L.  Striker,  entered  upon  a  decision  of  the  court  on 
trial  at  Special  Term. 

James  M.  Hunt  for  appellants, 

Oeorge  Bliss  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 

♦Reported  below,  68  Hun,  481. 
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Emily  A.  Emerson,  Bespondent,  v.  Jbsse  Milton  Emebsok, 

Appellant. 

(Argued  June  6,  1894;  decided  June  22,  1894.) 

Appeal  from  judgment   of    the   General   Term   of    the 
Supreme  Court  in  the  first  judicial  department,  entered  upon' 
an  order  made  March  27,  1893,  which  modified  and  affirmed 
as  modified  a  judgment  in  favor  of  plaintiff  entered  upon  a 
decision  of  the  court  on  trial  at  Special  Term. 

Charles  J.  Hardy  for  appellant. 

Black  &  King  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Mabt  E.  Stephens,   Respondent,  v.  The  Hudson  Valley 
Knitting  Company,  Appellant. 

(Argued  June  8,  1894;  decided  June  22,  1894.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  upon 
an  order  made  May  9,  1893,  which  affirmed  a  judgment  in 
favor  of  plaintiff  entered  upon  a  verdict. 

Matthew  Hale  for  appellant. 

George  B.  Wellington  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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Jonas  H.  Lakb  et  al.,  Appellants,  v.  John  W.  Whbklwbight 
et  al.,  Respondents.* 

(Argued  June  8,  1894;  decided  June  S^,  1804.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made' May  12, 1893, 
which  reversed  a  judgment  in  favor  of  the  plaintiffs  entered 
upon  a  decision  of  the  court  on  trial  at  Special  Term  and 
granted  a  new  trial. 

Q.  A.  element  for  appellants. 

Hamilton  WaUia  for  respondents. 

Agree  to  affirm  on  opinion  below  and  for  judgment  absolute 
against  plaintiffs  on  stipulation. 
All  concur. 
Order  affirmed  and  judgment  accordingly. 


In  the  Matter  of  the  Arbitration  of  Chablbs  F.  Bbaoh,  Jr.^ 
Appellant,  v.  Simon  Sterne,  Eespondentf 

(Argued  June  8,  1894 ;  decided  June  22,  1894.) 

Appeal    from    judgment   of  the   General  Term  of  the 
Supreme  Court   in   the    first  judicial    department,   entered 
upon  an  order  made  January  10,  1898,  which  affirmed   a 
judgment  in  favor  of  defendant  entered  upon   an  order  of  • 
Special  Term  which  confirmed  an  award  by  an  arbitrator. 

Leopold  WaZldch  for  appellant. 

E.  EUery  Anderson  for  respondent. 

Agree  to  affirm  on  opinion  below. 
All  concur. 
Judgment  affirmed. 

•  Reported  below,  69  Hun,  180.        f  Reported  below,  67  Hun,  841. 
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Tboy  Manufaotubing  Company  et  al.,  Appellants,  v.  Stab 
Knitting  Company,  Respondent.* 

(Sabmitted  June  11,  1894;  decided  June  22,  1804.) 

Appeal  from  judgment  of  the  Greneral  Term  of  the 
Supreme  Coart  in  the  third  judicial  department,  entered  upon 
an  order  made  February  15,  1893,  which  affirmed  a  judgment 
in  favor  of  defendant  entered  upon  an  order  dismissing  the 
complaint  on  trial  at  Circuit. 

Doyle  (&  Fitta  for  appellants. 

E.  Covmi/ryrrum  and  E,  TT.  DougloM  for  respondent. 

Agree  to  affirm  on  opinion  below. 

All  concur. 

Judgment  affirmed.  _^ 


Geoboe  Moobe,  Respondent,  v.  The  Bbooklyn  ADVEBTismo. 
Company,  Appellant.  * 

(Submitted  June  11,  1894;  decided  June  22,  1894.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
upon  an  order  made  May  17,  1893,  which  affirmed  a  judgment 
in  favor  of  plaintiff  entered  upon  the  report  of  a  referee, 

William  J.  Oaynor  for  appellant. 
Cha/rlea  H.  Otis  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 

♦Reported  below,  67* Hun,  611. 
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Jakes    Taloott,  Bespondent,  v.  Morris  Levy  et  al., 
Appellants.* 

(Argued  June  11,  1804;  decided  June  32,  1894.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
April  7,  1893,  which  affirmed  a  judgment  in  favor  of  plaintiff 
•entered  upon  a  decision  of  the  court  on  trial  at  Special  Temt 

Ira  Leo  Bamherger  for  appellants. 

Arthur  C.  Rounds  for  respondent. 

Agree  to  affirm  on  opinion  below. 
All  concur. 
Judgment  affirmed. 


Jaoob  Tome,   Eespondent,   v.   Charles   A.  Gerlaoh, 
Appellant. 

(Argued  June  \%  1894;  decided  June  22,  1894.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  upon 
an  order  made  May  13,  1892,  which  affirmed  a  judgment  in 
favor  of  plaintiff  entered  upon  a  verdict,  and  also  affirmed  an 
order  denying  a  motion  for  a  new  trial. 

Hamilton  R.  Squire  for  appellant. 

George  T.  WardweU  for  respondent. 

Agree  to  affirm  on  opinion  below. 
AH  concur. 
Judgment  affirmed. 

*Mem.  of  deSision,  8  Misc.  Bep.  615. 
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Mabsden  J.  Perry,  Respondent,  v.  Council  Blctffs  City 
Water  Works  Company,  Appellant.* 

(Argued  June  14,  1894;  decided  June  22,  1894.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  upon 
an  order  made  February  17,  1893,  which  modified  and 
affirmed  as  modified  a  judgment  in  favor  of  plaintifE  entered 
upon  the  report  of  a  referee. 

Jwmes  L,  Bishop  for  appellant. 

Oeorge  B,  Asldey  for  respondent. 

Agree  to  affirm  on  opinion  below. 

All  concur. 

Judgment  affirmed. 


James  W.   Gerard,   Respondent,  v,   Frank    H.   Cowper- 
THWAiT,  Appellant. 

(Argued  June  14,  1894;  decided  June  22,  1894.) 

Appeal  from  judgment  of  the  General  Term  of  the  Court 
of  Common  Pleas  for  the  city  and  county  of  New  York, 
entered  upon  an  order  made  at  the  November  term,  1892, 
which  affirmed  a  judgment  in  favor  of  plaintiff  entered  upon 
a  verdict  directed  by  the  court  and  affirmed  an  order  denying 
a  motion  for  a  new  trial. 

Jcrniea  L,  Bishop  for  appellant. 

H.  KetteU  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 

♦Reported  below,  67  Hun,  456. 
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Thb  People  of  the  State  of  New  York,  Bespondent^  v» 
John  F.  Evans,  AppeDant.* 

(Argued  June  15,  1804;  decided  June  32,  1804.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  upon 
an  order  made  May  12,  1893,  which  affirmed  a  judgment 
of  the  Court  of  General  Sessions  of  the  Peace  of  the  city  and 
county  of  New  York  entered  upon  a  verdict  convicting 
defendant  of  the  crime  of  grand  larceny  in  the  first  degree. 

Oharles  O.  Maofi  for  appellant. 

John  J9.  Lmdaay  for  respondent. 

Agree  to  affirm  on  opinion  below. 

All  concur. 

Judgment  affirmed. 


The  People  of  the  State  of  New  York,  Respondent,  v. 
Matthew  F.  Dailey,  Appellantf 

(Argued  June  15,  1804;  decided  June  22,  1801) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  upon 
an  order  made  November  20,  1893,  which  affirmed  a  judg- 
ment of  the  Court  of  Oyer  and  Terminer  of  the  city  and 
county  of  New  York  entered  upon  a  verdict  convicting 
defendant  of  the  crime  of  assault  in  the  third  degree. 

William  K  ITowe  for  appellant. 

John  D.  Lindsay  for  respondent. 

Agree  to  affirm  on  opinion  below. 
All  concur. 
Judgment  affirmed. 

*  Reported  below,  60  Hun,  222.       f  Reported  below,  78  Hun,  16. 
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David  Lowbnbkin  et  al..  Respondents,  v.  Hbnby  Fuldnbb, 

Appellant.* 

(Argued  June  15,  1894;  decided  June  22,  1894.)  ' 

Appeal  from  judgment  of  the  General  Term  of  the 
Superior  Court  of  the  city  of  New  York,  entered  upon  an 
order  made  January  3,  1893,  which  affirmed  a  judgment  in 
favor  of  plaintiffs  entered  upon  a  decision  of  the  court  on 
trial  at  Special  Term. 

Ahram  Kling  for  appellant. 

Solon  P,  Rothschild  for  respondents. 

Agree  to  affirm  on  opinion  below. 

All  concur. 

Judgment  affirmed. 


In  the  Matter  of  the  Holly  Manufaotubino  Company,  Judg- 
ment Creditor,  Respondent,  v.  Clabbnoe  H.  Vbnnbb, 
Impleaded,  etc..  Judgment  Debtor,  Appellantf 

(Argued  June  18,  1894;  decided  June  23,  1894.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  December  16, 
1893,  which  affirmed  an  order  of  Special  Term  adjudging 
the  appellant  guilty  of  contempt  in  failing  to  produce  certain 
books  pursuant  to  a  svhpoma  duces  tecum  on  his  examination 
In  supplementary  proceedings. 

The  following  is  the  memorandum  of  opinion  : 
"  It  was  the  province  of  the  court  below  to  determine 
the  import  and  significance  of  the  facts  proved  in  the  pro- 
ceeding to  punish  the  appellant  for  contempt.  We  cannot 
say  that  it  was  not  permissible  for  the  court  to  find  that  he 
had  some  complicity  in  the  mysterious  disappearance  of  the 
books  about  the  same  time  in  New  York  and  Boston  just 
when  they  were  wanted.     It  is  still  open  to  him  to  relieve 

♦Reported  below,  2  Misc.  Rep.  176.    f  Reported  below,  74  Hun,  458. 
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himself  from  punifihment  by  more  satisfactory  proof  of  his 
good  faith,  and  of  his  inability  without  any  fault  on  his  part 
to  produce  the  books. 

"  The  order  should  be  affirmed,  with  costs." 

Branson  Winthrop  for  appellant. 

David  McClure  for  respondent. 

Per  Curiam  Tnem.  for  affirmance. 
All  concur. 
•Order  affirmed. 


In  the  Matter  of  the  Petition  of  the  Trustees  of  the  New 
York  and  Brooklyn  Bridge  to  Acquire  Title  to  Heal 
Estate  of  Thomas  Learey,  Appellant;  Jessie  Leabey^ 
Respondent. 

(Argued  June  18,  1894  ;  decided  June  22,  1894.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  made  February  12, 
1894,  which  reversed  an  order  of  Special  Term  made  on 
motion  to  distribute  damages  awarded  on  condemnation  pro- 
ceedings. 

Ahraham  E.  Frormne  for  appellant. 

Ed/ward  M.  Grout  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Order  affirmed. 


Julius  Lipman  et  al.,  Respondents,  v.  William  A.  Mathesius^ 
Impleaded,  etc.,  Appellant. 

(Argued  June  18,  1894 ;  decided  June  22,  1894.) 

Appeal  from  order  of  the  General  Term  of  the  Court  of 
Common  Pleas  for  the  city  and  county  of  New  York,  made 
November  11, 1892,  which  affirmed  an  order  of  Special  Term 
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confirming  the  report  of  a  referee  appointed  in  proceedings 
for  the  distribution  of  snrplus  moneys. 

H,  B.  Closaon  for  appellant. 

E.  A.  Jacob  for  respondents. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Order  affirmed. 


In  the  Matter  of  the  Appraisal  under  the  Transfer  Tax  Act 
of  the  Property  of  John  A.  Phipps,  Deceased.* 

(Argued  June  18,  18»4 ;  decided  June  22,  1894.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  April  20,  1894, 
which  reversed  an  order  of  the  surrogate  of  the  county  of 
New  York  affirming  an  order  of  said  surrogate  fixing  the 
amount  of  the  inheritance  tax  upon  the  estate  of  John  A« 
Phipps,  deceased. 

Edgar  J.  Levey  for  appellants. 

J.  Ham^pden  Dougherty  for  respondent. 

Agree  to  affirm  on  opinion  below. 
All  concur. 
Order  affirmed. 
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Mabgaset  ELiYEs,  as  Administratrix,  etc.,  Appellant,  ^o.  Oon- 
soLiDATBD  Gas  Company  OF  New  Yobk,  Respondent. 

Where  a  plaintiff  rightfully  claims  a  preference  on  the  trial  calendar,  and 
the  defendant  does  not  oppose  the  motion,  but  the  same  is  denied  by  the 
courts,  plaintiff's  remedy  is  not  by  appeal  but,  it  aeenu,  by  mandamus  to 
compel  the  trial  judge  to  do  his  duty. 

\ 
(Argued  June  18,  18d4 ;  decided  June  22,  1894.) 

Appeal  from  order  of  the  General  Term  of  the  Court  of 
Common  Pleas  for  the  city  and  county  of  New  York,  made 

♦Reported  below,  77  Hun,  826. 
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May  9^  1894,  which  affiimed  an  order  of  Special  Teim  deny- 
ing a  motion  for  pref erenoe  on  calendar. 

The  following  is  the  opinion  in  full : 

"This  action  was  brought  in  the  New  York  Common 
Pleas  by  the  plaintiff  to  recover  damages  against  the  defend- 
ant for  negligently  causing  the  death  of  the  intestate,  and 
she  claimed  a  preference  upon  the  trial  calendar  under  sec- 
tion 791  of  the  Code,  on  the  ground  that  she  was  administra- 
trix, and  as  such  sole  plaiutifE.  Her  claim  was  undoubtedly 
well  founded.  But  she  is  without  relief  in  this  court.  She 
has  no  respondent  upon  this  appeaL  The  defendant  did  not 
oppose  'her  motion  for  a  preference,  and  did  not  appear  at  the 
General  Term,  and  has  not  appeared  in  this  court.  Her  con- 
troversy is  with  the  trial  judge.  He  refused  to  give  her  the 
preference  claimed ;  refused  in  substance  to  try  her  case,  when 
flhe  claims  she  was  entitled  to  have  it  tried.  For  such  ill^al 
action  by  the  judge  her  remedy  is  not  by  appeal,  but  by  maor 
damns  to  compel  him  to  do  his  duty.  Suppose  a  trial  judge 
refused  to  try  a  case,  or  puts  it  over  the  term  upon  his  own 
motion,  what  is  the  remedy  of  the  party  desiring  the  case  to 
be  tried  ?  Certainly  not  an  appeal  from  the  determination  of 
the  judge.  He  or  his  court  cannot  be  made  a  respondent  upon 
an  appeal,  and  the  eemplaining  party  has  no  controversy  with 
his  adversary.  Suppose  we  should  reverse  this  order,  how 
could  our  decision  be  enjFoit$6d  f  No  precept  of  any  kind 
based  upon  it  could  be  issued  for  its  enforcement.  The  only 
way  the  trial  judge  could  then  be  moved,  if  he  still  peralstedy. 
would  be  by  mandamus. 

"  The  appeal 'diould  be  dismissed,  without  ooata."      ; 

Edga/r  J.  Levey  for  appellant. 

Per  Ownam  opiiuon  for  dismifwal  of  appeaL 
All  concur. 
Appeal  disroiised. 
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Hooms  L.  AcKEBMAN,  Bespondent,  ^.  Thb  Thibd  AvEznTl 
Kailboad  Company,  Appellant 

(Argued  June  18,  1894;  decided  June  22,  1894.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  March  9,  1894) 
which  affirmed  an  order  of  Special  Term  denying  a  motion  by 
defendant  to  re-6ettle  case  on  appeal. 

Frederick  P.  Delafidd  for  appellant^ 

A.  Walker  Otis  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Order  affirmed. 


Edith  Mason  Faxon,  Eespondent,  v.  Johk  Osoab  Baxi^ 
Impleaded,  etc.,  Appellant. 

(Argued  June  18,  1894;  decided  June  22,  1894) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  March  17, 1894^ 
which  modified,  and  affirmed  as  modified,  an  order  of  Spedal 
Term  staying  plaintifPs  proceedings  under  a  judgment  pend- 
ing an  appeal  to  this  court. 

Hen/ry  A.  Forster  for  appellant 

WilUomi  B.  HorrMower  for  respondent. 

Agree  to  dismiss  appeal ;  no  opinion. 
All  concur.  y 

Appeal  dismissed.  ;| 
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Fbedebiok  R.  Ooudkbt  et  al.,  as  Surviving  TruBtee,  etc*,  t>. 
Blanche  Hauel  de  Logbbot  et  al.,  Impleaded,  etc^ 
Appellants. 

(Submitted  June  18,  1894;  decided  June  22,  1894.) 

Appeal  from  an  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  at  the  April 
term,  1894,  which  afllrmed  an  order  of  Special  Term  denying 
a  motion  by  the  appellants  for  a  re-sale  under  a  judgment  of 
foreclosure. 

Albert  SUcJcney  and  Sommd  H.  Ord/vowy  for  appellants. 

Jo?m  M.  Bowers  and  Ja/mee  W.  Gera/rd^  Jr.,  for  the  New 
York  Realty  Company,  respondent 

La/waon  Lehmam,  and  Theodore  Baumeiater  for  Henry 
Morgenthau  et  al.,  respondents. 

Agree  to  dismiss  appeal ;  no  opinion. 
All  concur. 
Appeal  dismissed. 

HoBES  R.  Cbow  et  al..  Appellants,  v.  William  E.  Conmf  et 
al..  Respondents. 

(Argued  June  18,  1804;  decided  June  22,  1894.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  May  7,  1894, 
which  affirmed  an  order  of  Special  Term  granting  to  the 
defendants  Coffin  and  Stanton  an  extra  allowance. 

The  following  is  the  memorandum  of  the  opinion : 

"  This  is  an  appeal  from  an  order  affirming  an  order  granting 
respondents  an  additional  allowance  of  one  thousand  dollars. 

"  An  examination  of  the  voluminous  record  submitted  on  this 
appeal  discloses  that  the  subject-matter  involved  is  sufficient 
to  warrant  the  additional  allowance  granted  by  the  court 
below. 
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"The  trial  judge  decided  this  to  be  a.  diflScult  and  extiraordi- 
nary  case  nnder  section  3263  of  the  Code  of  Civil  Procedure* 
"  We  see  no  reason  for  interfering  in  this  matter. 
"  The  order  appealed  from  affirmed,  with  costs." 

Alhertus  Perry  for  appellants. 

Ca/rUsle  Norwood  for  respondents. 

Per  Curia/m  Tnem.  for  affirmance. 
All  concur. 
Order  affirmed. 


Oeobgb  Bliss  et  al.,  as  Executors,  etc.,  Bespondents,  v* 
Charles  B.  Fosdiok,  Individually,  etc.,  Amadke  Spadokd, 
Petitioner,  etc.,  Appellant. 

(Argued  June  19,  1894;  decided  June  22,  1894.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  May  18,  1894, 
which  affirmed  an  order  of  Special  Term  denying  a  motion 
by  Amadee  Spadone  to  be  made  a  party  defendant  in  this 
action. 

WiUio/m  H.  Amoibx  for  appellants. 

«/".  Hampden  Dougherty  ioit  respondents. 

Agree  to  dismiss  appeal ;  no  opinion. 

All  concur. 

Appeal  dismissed.     

The  People  ex  rel.  Willlajme  G.  Lyons,  Appellant, ».  Nathak 
Stbauss  et  al..  Commissioners,  etc..  Respondents. 

(Argued  June  19,  1894;  decided  June  22,  1894.) 

Appeal  from  order  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  made  April  3,  1893,  which 
affirmed  the  proceedings  of  the  defendants,  as  commissioners 
of  parks  of  the  city  of  New  York,  removing  the  relator  from 
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the  police  force  of  the  department  of  parks  and  diflmiflfling  a 
writ  of  certiorari  to  review  the  same, 

Samvuel  A,  Noyea  for  appellant. 

D,  J.  Deem  for  respondents. 

Agree  to  affirm ;  no  opuuon. 
All  conenr. 
Order  affirmed. 


The  People  ex  rel.  John  E.  Roosevelt,  as  Administrator, 
etc.,  Appellant,  t;.  Edward  P.  Baskes  et  al.,  as  Commis- 
sioners, etc..  Respondents. 

(Argued  June  19,  1894;  decided  June  22,  1894.) 

Appeal  from  order  of  the  General  Term  of  the  Snpreme 
Oonrt  in  the  first  judicial  department,  made  May  18,  1894, 
which  affirmed  an  order  of  Special  Term  dismissing  a  writ  of 
certiorari  to  review  an  assessment  by  defendants  of  the  per- 
sonal estate  of  Amos  Getting,  deceased. 

Oeorge  C,  Kohhe  for  appellant. 

J),  J,  Dean  for  respondents. 

Agree  to  affirm  on  opinion  of  Special  Term. 

All  conenr. 

Order  affirmed.        

PtotOY  BioH  et  al.  v.  The  Sabgent  Gbantte  Company,  Sahuieu 
A.  Notes,  Receiver,  etc..  Respondent ;  Matthew  Baibd  et 
al..  Appellants. 

(Argued  June  19,  1894;  decided  June  S2,  1894.) 

Appeal  from  order  of  the  General  Term  of  the  Snpreme 
Court  in  the  first  judicial  department,  made  May  9,  1894, 
which  affirmed  an  order  of  Special  Term  directing  the  issuing 
of  a  warrant  for  the  examination  of  the  appellants  concemiog 
the  property  of  defendants. 
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Jacob  Fettretch  for  appellants. 
Samnud  A.  Noyesy  respondent,  in  person. 

Agree  to  affirm ;  no  opinion. 
All  concnr. 
Order  affirmed. 

SoBEBT  C.  Black  et  al.,  Respondents,  v.  Hbnbt  MoAleenah 
et  al..  Appellants. 

(Argued  June  19,  1894  ;  decided  June  22,  1894.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  May  11, 1894, 
which  reversed  an  order  of  Special  Term  directing  plaintiflFs 
to  furnish  a  further  biU  of  particulars. 

George  Carlton  Comstock  for  appellants. 

Joseph  Fettretch  for  respondents. 

Agree  to  dismiss  appeal ;  no  opinion. 
All  concur. 
Appeal  dismissed. 

In  the  Matter  of  the  Application  of  the  Highway  Commis- 
sioNEBs  OP  THE  TowN  OP  Bbookhaven  for  an  Order 
Requiring  the  Long  Island  Railroad  Company  to  Station 
Flagman  at  Street  Crossings  in  Patchogue. 

(Argued  June  19,  1894 ;  decided  June  22,  1894.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  made  December  1, 
1893,  which  affirmed  an  order  of  the  County  Court  of  Suf- 
folk county  granting  the  application  of  the  petitioners. 

WiUiami  J,  Kelly  for  appellant. 

Timothy  M^  Oriffing  for  respondent. 

Agree  to  aflSrm ;  no  opinion. 
All  concur. 
Order  affirmed. 
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Continental  National  Bans  of  Boston,  Eespondent,  v. 
United  States  Book  Company  et  al.,  Impleaded,  etc., 
Appellants.* 

(Argued  June  19,  1894 ;  decided  June  22, 1894.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  December  22, 
1893,  which  affirmed  an  order  of  Special  Term  which  denied 
a  motion  to  set  aside  a  judgment  in  favor  of  plaintiff  against 
the  defendant  Horace  T.  Thurber. 

jff.  Aplmgton  for  appellants. 

WiUia/m  B.  Horriblower  for  respondent 

Agree  to  affirm  on  opinion  below. 
All  concur. 
Order  affirmed. 


Henby  Helmze,  Respondent,  v.  The  New  Jebset  and  New 
York  Bailboad  Company,  Appellant. 

(Submitted  June  19,  1894;.  decided  June  22, 1894.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  December  12,  1892,  which  affirmed  a  judgment  in  favor 
of  plaintiff  entered  upon  a  decision  of  the  court  on  trial  at 
Circuit  without  a  jury. 

De  Forest  Brothers  for  appellant. 

W.  J,  Groo  for  respondent. 

Agree  to  affirm  on  opinion  of  Basnabd,  J.,  below. 
All  concur. 
Judgment  affirmed. 

♦Reported  below,  74  Hun,  682. 
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Dsmns  MoxLEY,  Bespondent,  v.  Kew  Jebsey  Am)  Kew  York 
Eailboad  Company,  Appellant, 

(Submitted  June  19,  18d4;  decided  June  22,  1894.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Oourt  in  the  second  judicial  department,  entered  upon  an 
order  made  December  12,  1892,  which  affirmed  a  judgment 
in  favor  of  plaintiff  entered  upon  a  decision  of  the  court  on 
trial  at  Circuit  without  a  jury. 

De  Forest  Brothers  for  appellant. 

W.  J.  Groo  for  respondent. 

Agree  to  affirm  on  opinion  of  Babnasd,  J.,  below. 

All  concur. 

Judgment  affirmed. 

William  H.  Camp,  Bespondent,  v.  James  Tbeakob  et  aL, 

Appellants. 

(Submitted  June  18,  1894;  decided  June  22,  1894.) 

This  was  a  motion  for  a  re-argument.  For  report  of  the 
case  see  142  N.  T.  478. 

The  following  is  the  opinion  in  full : 

"  The  learned  counsel  for  the  respondent  on  a  motion  for 
re-argument  contends  that  the  contract  upon  which  this  action 
was  brought  should  be  interpreted  as  containing  a  promise 
on  the  part  of  the  defendants  to  pay  to  the  plaintiff  a  per- 
centage on  the  cost  of  the  labor  and  materials  as  compen- 
sation for  his  services  in  superintending  the  work  without 
regard  to  the  pecuniary  result  of  the  enterprise  or  whether 
there  was  a  profit  or  a  loss.  He  does  not  claim  that  this  is 
the  necessary  and  natural  import  of  the  language  which  the 
parties  have  embodied  in  the  writing  itself,  but  from  certain 
oral  testimony  given  at  the  trial  and  the  surrounding  circum- 
stances, including  the  conduct  and  situation  of  all  the  parties, 
which  he  insists  must  be  read  with  the  agreement,  and  when 
SicKELS— Vol.  XCVIII.        82 
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• 

thus  read  the  intention  of  the  parties  was  to  make  an  agree- 
ment of  the  character  claimed.  When  the  language  used  in  a 
contract  is  ambiguous  or  equivocal,  and  its  meaning  depends 
upon  the  sense  in  which  the  words  are  used  in  view  of  the 
subject  to  which  they  relate,  the  relation  of  the  parties  and 
the  surrounding  circumstances  properly  applicable  to  it,  the 
intent  of  the  parties  becomes  a  matter  of  inquiry,  and  the 
interpretation  of  the  language  used  by  them  is  a  mixed  ques- 
tion of  law  and  fact.  {WMts  v.  Hoyt,  73  N.  Y.  505; 
Dwight  V.  Germania  Ins,  Co,^  103  id.  341 ;  Kenyan  v.  K.  T. 
cfe  M,  M.  A.  As8.,  122  id.  254.)  This  contract,  if  within  the 
principle  at  all,  is  clear  enough  except  in  respect  to  the  plain- 
tiffs interest  in  it.  The  counsel  contends  that  the  intent  was 
to  define  his  compensation  for  services  as  ten  per  cent  of  the 
cost  of  labor  and  materials,  and  that  he  was  to  have  that  in 
any  event.  The  writing  says  that  he  was  to  share  in  a  certain 
way  in  any  surplus  and  there  was  none.  It  goes  further  and 
provides  in  the  clearest  language  that  in  case  of  a  deficiency, 
or  in  other  words  a  loss,  he  shall  pay  the  proportion  of  such 
loss.  The  learned  counsel  has  not  attempted  to  explain  this 
clause,  and  unless  it  can  be  shown  that  it  has  no  application 
whatever  to  the  plaintiff,  then  even  upon  the  theory  that  the 
contract  provided  for  an  absolute  sum  to  be  paid  to  the  plain- 
tiff as  compensation,  the  sum  to  which  he  would  be  entitled 
should  be  reduced  by  his  share  of  the  loss  when  ascertained 
upon  an  accounting.  It  may  be  that  the  writing  does  not 
express  the  agreement  and  intention  of  the  parties,  but  upon 
the  record  before  us  we  cannot  so  hold  as  matter  of  law,  and 
the  trial  court  has  not  so  found  as  matter  of  fact.  Our  attention 
has  been  called  to  certain  testimony  and  to  circumstances  tend- 
ing, as  is  claimed,  to  show  that  the  agreement  was  in  accord- 
ance with  the  plaintiff's  contention.  The  evidence  is  by  no 
means  conclusive.  It  might  have  justified  a  reformation  of 
the  contract  or  a  finding  of  fact  that  would  give  interpreta- 
tion to  the  writing  in  harmony  with  the  plaintiff's  contention. 
But,  until  the  trial  court  has  found  that  the  writing  does  not 
express  the  intention  of  the  parties  and  the  agreement  as  they 
actually  intended  to  make  it,  this  court  is  not  at  liberty  to 
resort  to  the  evidence  for  the  purpose  of  spelling  out  what 
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thej  intended  to  embody  in  the  paper.  We  have  held  that- 
the  writing  alone  does  not  give  to  the  plaintiff  any  snm  aa- 
compensation.  The  language  confines  him  to  a  share  of  the 
profits  and  subjects  him  to  payment  of  his  share  of  the  loss. 
If  a  mistake  was  made  in  drafting  the  instrument,  or  if  it  is 
ambiguous  or  indefinite,  or  does  not  express  the  thought  in  the 
minds  of  all  the  parties,  the  trial  court  should  find  the  facts 
and  from  the  evidence  should  find  just  what  the  parties 
intended.  The  referee  has  not  found  any  fact  that  would 
warrant  us  in  going  outside  of  the  written  instrument.  If  the 
case  is  one  where  an  ambiguity  can  be  solved  or  an  omission 
to  express  in  writing  what  the  parties  had  in  mind  can  be  sup- 
plied by  oral  proof,  then  the  particular  fact  which  is  estab- 
lished by  such  proof  should  be  found.  The  referee  has  only 
found  the  execution  of  the  writing,  and  then,  without  finding 
any  other  fact,  has  given  to  it  an  interpretation  which,  we 
think,  the  language  will  not  bear. 

"  The  motion  for  re-argument  should  be  denied,  with  $10 
costs." 

Hector  M.  Hitchings  for  motion. 

Dumin  (&  Hendrick  opposed. 

O'Bbien,  J.,  reads  for  denial  of  motion* 
All  concur,  except  Gbay,  J.,  dissenting. 
Motion  denied. 


EuccTA  A.  Dyke,  Bespondent,  v.  William  Spaboub  et  aL^ 

Appellants. 

Where  In  an  action  of  ejectment  plaintiff  proves  a  clear  legal  title  to  the 
land,  and  defendant  relies  upon  an  equitable  claim,  this  he  is  bound  to 
establish,  the  same  as  he  would  had  he  commenced  an  action  for  equi* 
table  relief. 

In  an  action  of  ejectment  plaintiff  proved  title  under  a  sale  on  foreclosure 
of  mortgages  covering  a  tract  of  land  including  the  land  in  question 
executed  in  1852  by  the  then  owner.  These  facts  appeared  from  defend- 
ants' evidence.  In  1861  the  owner  gave  D.  a  contract  for  the  land  in 
question.  In  1867  D.  executed  a  conveyance  thereof  to  R.,  who  gave  a 
contract  therefor  to  H.    The  latter  executed  a  conveyance  thereof  to 
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defendants.  At  the  time  of  the  commencement  of  the  foreclosure  suit 
R.  was  in  possession.  D.  and  R.  were  parties  to  the  foreclosure  suit. 
Keither  the  plaintiff  in  the  f oreclosiire  suit  nor  the  purchaser  at  the  fore- 
closure sale  had  notice  of  any  rights  or  interest  of  H.  in  the  land.  It 
appeared  that  D.  before^  the  conveyance  to  R.  executed  a  conveyance  of 
the  land  to  another  for  a  good  consideration;  also,  that  neither  of  the 
contracts  above  specified  were  ever  performed.  EM,  that  defendants 
failed  to  show  any  title  or  equitable  interests;  and  so,  were  not  entitled  to 
any  relief. 

(Argued  June  20,  1894;  decided  October  9,  1894) 

Appeal  from  jndgmeat  of  the  General  Term  of  the 
Supreme  Com"t  in  the  fifth  judicial  department,  entered  upon 
an  order  made  March  28,  1893,  which  affirmed  a  judgment  in 
favor  of  plaintiff  entered  upon  the  report  of  a  referee. 

The  following  is  the  opinion  in  full : 

"  This  action  was  commenced  in  August,  1881,  to  recover 
thirty-seven  acres  of  land  situated  in  Allegany  county.  It 
has  been  twice  tried  before  referees,  the  trials  resulting  each 
time  in  a  judgment  for  the  plaintiff,  and  the  last  judgment 
has  been  unanimously  affirmed  by  the  General  Term.  In 
April,  1852,  Thadeus  Sherman  owned  a  large  tract  of  land, 
including  the  land  in  questipn,  and  he  conveyed  the  entire 
tract  to  Alexander  S.  Diven.  For  the  purpose  of  securing  a 
portion  of  the  purchase  money,  Diven  and  wife  executed  a 
mortgage  to  Sherman.  On  the  same  day  they  also  executed 
another  mortgage  to  William  J.  Forbes.  Both  of  these  mort- 
gages were  subsequently  assigned  to  George  M.  Diven,  and  by 
him  they  were  foreclosed,  and  Charles  J.  Langdon  became  the 
purchaser  of  the  premises  at  the  foreclosure  sale.  He  subse- 
quently, in  July,  1878,  conveyed  the  land  in  question  with 
other  land  to  the  plaintiff,  and  it  is  without  dispute  that  she 
thus  obtained  the  legal  title  to  the  land. 

"  The  defendants  Spargur  and  Doty,  under  whom  the  other 
defendants  justify,  claim  to  have  an  equitable  defense  tb  the 
action  and  claim  to  a  conveyance  of  the  land  growing  out  of 
the  following  facts :  In  1854  Alexander  S.  Diven  conveyed 
the  entire  tract  of  land  to  Jar  vis  Langdon,  and  in  1859  Lang- 
don conveyed  one-half  of  the  land  to  Ballard  and  Sampson, 
and  in  1861  they  gave  Lester  Dyke  a  contract  for  two  hun- 
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dred  acres  of  land,  which  included  the  land  in  question.  In 
1867  Dyke  conveyed  the  land  in  question  to  Charles  Rifle, 
and  in  1877  Eifle  contracted  the  land  to  Mrs.  Hodgkins  ;  and 
in  1880  she  conveyed  the  land  to  the  defendants  Spargur  and 
Doty.  Dyke  and  Eifle  were  parties  to  the  foreclosure  action, 
and  at  the  time  of  the  commencement  of  tliat  action  Eifle  was 
in  the  possession  and  occupancy  of  the  land  in  question,  and 
neither  Diven  nor  Langdon  had  any  notice  of  any  rights  or 
interest  of  Mrs.  Hodgkins  in  the  land. 

"  The  defendants  claim,  and  gave  some  evidence  tending  to 
show,  that  prior  to  the  commencement  of  the  foreclosure  action 
George  M.  Diven,  by  the  authority  of  Charles  J.  Langdon, 
made  a  verbal  agreement  with  Lester  Dyke  and  all  others 
holding  contracts  from  or  under  Ballard  and  Sampson  that  if 
they  would  not  interpose  any  obstacles  in  the  way  of  the  fore- 
closure, all  their  rights  by  virtue  of  their  respective  contracts 
should  be  protected,  upon  the  payment  of  the  balance  due 
upon  such  contracts  and  their  pro  rata  share  of  the  costs  of 
foreclosure  and  some  taxes.  Eifle  did  not  claim  from  Lang* 
don  after  the  foreclosure  sale  a  deed  of  the  land  in  question, 
but  he  consented  and  requested  that  the  deed  therefor  should 
be  given  to  the  plaintiff.  To  secure  the  purchase  money  of 
the  land  conveyed  to  her  she  gave  to  Langdon  a  mortgage 
thereon  for  the  sum  of  about  $700. 

"  Upon  these  facts  and  others  of  little  signiflcance  the  defend- 
ants Spargur  and  Doty  claim  that  they  are  equitably  entitled 
to  a  conveyance  of  the  land  free  from  the  last-mentioned 
mortgage. 

"  In  addition  to  the  reasons  assigned  in  the  able  opinions  of 
the  two  successive  referees  before  whom  this  action  was  tried, 
which  it  would  be  a  waste  of  time  to  repeat,  the  following 
reasons  may  also  be  given  for  sustaining  the  recovery  by  the 
plaintiff :  (1)  The  defendants  came  into  court  confronted  with 
the  undisputed  fact  that  the  plaintiff  has  the  legal  title  to  the 
land.  They  rely  upon  an  equitable  claim  which  in  their 
defense  to  this  action  they  were  bound  to  establish  as  they 
would  have  been  bound  to  establish  it  if  they  had  conamenced 
an  action  for  the  same  equitable  relief. 

"In  September,  1865,  Lester  Dyke  conveyed  the  land  in 
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question  to  Ebenezer  M.  Eobinflon,  by  a  deed  acknowledged 
^September  7th,  1865,  and  recorded  February  22d,  1866.  The 
deed  acknowledged  a  consideration  of  $350.  Subsequently 
Sobinson  gave  Dyke  a  mortgage  for  $350,  dated  February 
26th,  1866,  and  acknowledged  March  10th,  1866.  That  mort- 
gage was  assigned  by  Dyke  to  Darius  C.  Judd  on  the  22d  day 
of  March,  and  the  mortgage  and  assignment  were  recorded 
April  2d,  1866.  The  defendants  did  not  at  the  trial  offer  any 
explanation  of  these  documents,  and  they  show  that  Dyke  had 
parted  with  all  his  interest  in  the  land  at  least  a  year  before 
ids  conveyance  of  the  same  land  to  Rifle,  through  whom  the 
•defendants  claim.  It  thus  appears  that  Bpargur  and  Doty 
never  acquired  a  particle  of  title,  legal  or  equitable,  to  the 
land,  and  that  they  have  no  standing  to*  enforce  a  conveyance 
thereof  to  them  by  the  plaintiff.  It  is  possible  that  these 
facts  admit  of  some  explanation,  but  such  explanation  should 
have  come  from  the  defendants.  "With  these  facts  in  the  rec- 
ord undisputed  and  unexplained,  the  title  of  Robinson  and  of 
the  holder  of  his  mortgage  could  not  be  subverted  by  a  con- 
veyance to  Spargur  and  Doty  under  any  judgment  in  this 
action.  No  facts  are  alleged  in  the  answer,  and  nbne  were 
proved  upon  the  trial,  which  estop  the  plaintiff  from  disputing 
the  conveyance  of  Dyke  to  Rifle,  or  any  of  the  conveyances 
under  which  Spargur  and  Doty  claim.  At  the  time  she  took 
her  deed  from  Langdon  she  did  not  have  actual  or  implied 
notice  that  any  one  but  Rifle  had  any  interest  in  this  land 
under  the  Ballard  and  Sampson  contract,  and  he  gave  up  his 
interest  and  consented  to  the  conveyance  to  her. 

'^  It  is  immaterial  that  there  is  no  finding  by  the  referee  as  to 
the  facts  relative  to  the  deed  to  Robinson.  Those  facts  are 
undisputed,  and  may  be  considered  for  the  purpose  of  uphold- 
ing the  judgment. 

''  (2)  But  if  the  obstacle  in  the  defendants'  pathway  just 
pointed  out  did  not  exist  their  defense  must  still  &iL  The 
title  of  Spargur  and  Doty  depends  upon  the  contract  given 
by  Ballard  and  Sampson  to  Lester  Dyke.  He  had  no  deed, 
.and  when  he  conveyed  to  Rifle,  if  he  conveyed  anything,  it 
was  his  interest  under  the  contract,  and  he  simjdy  gave  Rifle 
•a  right  to  a  conveyance  of  the  land  from  Ballaid  and  Samp- 
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8on,  npon  performance  by  him  of  the  contract.  Neither  Dyke 
nor  Rifle  ever  performed  the  contract,  and  Mrs.  Hodgkins 
did  not  perform  it.  Nor  did  Spargur  and  Doty  perform  it. 
They  did  not  even  offer  to  perform  it  in  their  answer  which 
was  served  about  twenty  years  after  the  date  of  the  contract, 
and  upon  the  trial  of  the  action,  about  tliirty  years  after  the 
date  of  the  contract,  there  was  no  offer  on  the  part  of  the 
defendants  to  perform  the  contract,  and  it  did  not  appear  that 
they  were  ready,  willing  or  able  to  perform  it.  Even  if  any 
obligation  rested  npon  Langdon  or  the  plaintiff  to  protect  that 
contract,  or  the  persons  holding  or  claiming  any  land  under 
it,  the  protection  was  not  due  imtil  they  paid  the  balance  due 
upon  the  contract,  besides  costs  and  taxes.  The  plaintiff 
stands  in  the  place  of  Langdon,  and  she  could  not  in  any 
event  be  deprived  of  the  land  in  question  imtil  payment  to 
her  in  accordance  with  the  alleged  agreement  upon  which  the 
defendants  base  their  equities. 

^  The  defendants  cannot  now  claim  that  the  referee  ought 
to  have  provided  in  the  judgment  awarded  by  him  that  upon 
making  such  payment  Spargur  and  Doty  should  have  a  cov- 
veyance  of  the  land,  because  they  did  not  ask  for  such  relief 
and  did  not  place  themselves  in  a  position  to  be  entitled  to  it. 

"(3)  But  passing  by  these  obstacles  to  the  defendants'  suc- 
oess,  there  is  ano*ther  obstacle  which  they  did  not  over- 
come. Mrs.  Hodgkins  did  not  have  any  deed  of  the  land. 
She  had  only  a  contract  for  a  deed,  and  when  she  deeded 
the  land  to  Spargur  and  Doty  she  simply  transferred 
to  them  her  rights  under  her  contract  with  Rifle,  and  they 
took  her  place.  That  contract  was  made  in  April,  1877,  and 
has  never  been  performed.  Mrs.  Hodgkins  not  only  did  not 
perform  on  her  part,  but  actually  disabled  herself  from  per- 
formance, and  Spargur  and  Doty  never  performed  it  —  never 
offered  to  perform  it,  and  are  actually  unable  to  perform  it. 
Their  rights  depend  upon  that  contract,  and  they  were  bound 
to  show  that  they  had  some  subsisting  rights  under  it  before 
they  were  in  a  position  to  assert  any  equities  in  this  action. 
The  plaintiff  cannot  be  compelled  to  vest  them  with  the  legal 
title  to  the  land  while  they  are  not  entitled  to  a  conveyance 
thereof  from  any  one.    Rifle  has  a  right  to  be  heard  in  refer- 
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ence  to  the  performance  of  his  contract  with  Mrs.  Hodgkins^ 
and  he  is  not  a  party  to  this  action.  At  the  time  of  the  con- 
veyance by  Langdon  to  the  plaintiff,  Rifle  evidently  ignored 
or  repudiated  that  contract ;  and  no  one  can  say,  from  any- 
thing appearing  in  this  record,  that  he  did  not  have  the  right 
to  do  so.  Spargur  and  Doty  were  bound  to  make  a  case 
entitling  them  to  a  conveyance  of  the  land,  as  if  they  had,  as 
plaintiffs,  brought  an  action  for  that  purpose ;  and  it  is  entirely 
clear  that  they  did  not  make  such  a  case. 

"  For  these  reasons,  and  those  given  by  the  learned  referee 
whose  decision  is  under  review,  the  judgment  should  be 
aflSrmed,  with  costs." 

WHMa/m  Spargur  for  appellants. 

Cha/rles  S.  Brown  for  respondent. 

Eabl,  J.,  reads  for  afl^mance. 

All  concur,  except  Andbews,  Oh.  J.,  not  sitting. 

Judgment  afinned. 


Fbed  0.  Eddy,  as  Receiver,  etc.,  v.  Willxahsbuboh  Oitt 
FiBE  In8ubai7oe  Oompany,  Appellant,  and  Giles  Evebsoh, 
Respondent. 
Same  v,  Fibe  Association  of  Philadelphia,  Pa.,  Appellant, 

and  Giles  Evebson,  Respondent 
Same  v.  Phcenix  Insubance  Company  of  Habtfobd,  Oonn., 

Appellant,  and  Giles  Evebson,  Respondent. 
Samei;.  "Westohesteb  Fibe  Insubance  Company  op  New 

YoBK,  Appellant,  and  Giles  Evebson,  Respondent. 
Same  v.  New  Tobk  Boweby  Fibe  Insubance  Company, 

•    Appellant,  and  Giles  Evebson,  Respondent. 
Same  v.  Fibe  Insubance  Association  of  London,  England, 
Appellant,  and  Giles  Evebson,  Respondent. 

Argued  and  decided  with  Eddy  v.  London  As&uranoe  Oor- 
poration  {cmUj  page  311). 
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Franoiboo  a.  Pellas,  Eespondent,  v.  Thokntok  N.  Motley 
et  al.,  Appellants. 

By  the  terms  of  a  contract  between  plaintiff  and  defendants  T.  N.  M.  and 
D.  M. ,  said  defendants  procured  from  defendant  the  C.  N.  Bank  a  certifi- 
cate of  deposit  for  $5,000,  a  sum  agreed  upon  as  liquidated  damages  in 
case  of  non-performance  on  their  part.  The  certificate  was  delivered  to 
defendant  F.  to  be  delivered  up  by  him  on  the  joint  order  of  plaintiff  and 
T.  N.  M.  In  an  action  to  recover  the  amount,  it  appeared  that  T.  N.  M. 
and  D.  M.  wrongfully  refused  to  carry  out  their  contract,  and  that  the 
fotmer  refvised  to  sign  a  written  order  for  the  delivery  of  the  draft  to 
plaintiff.  Held,  that  the  proper  form  of  judgment  was  a  direction 
requiring  the  delivery  of  such  an  order ;  that  upon  receipt  thereof,  F. 
deliver  the  certificate  to  plaintiff,  and  that  the  bank,  upon  presentation 
and  delivery  thereof  indorsed  by  plaintiff,  pay  to  him  the  |o,000;  also, 
that  T.  N.  M.  and  D.  M.  should  be  adjudged  to  pay  interest  on  the 
amount  from  the  time  demand  was  made  upon  T.  N.  M.  for  the  order 
and  the  costs  of  the  action. 

(Argued  June  12,  1894;  decided  October  9,  1894.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  May  13,  1892,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

This  action  was  brought  to  recover  $5,000,  as  liquidated 
damages  for  the  failure  and  refusal  of  the  defendants  Thornton 
N.  Motley  and  Daniel  Macauley  to  perform  a  contract  entered 
into  with  them  by  which  plaintiff  agreed  to  sell  to  them  a  con- 
cession for  steam  navigation  in  Nicaragua,  together  with  cer- 
tain steamers,  warehouses,  machine  shops  and  other  property. 

The  Commercial  National  Bank  of  New  York  and  W.  W. 
Flannagan,  its  cashier,  were  made  parties  defendant,  as  the 
depository  and  holder  of  a  certificate  of  deposit  of  $5,000, 
which  had  been  deposited  with  said  bank  and  to  be  delivered 
to  plaintiff  as  liquidated  damages  upon  the  joint  order  of 
plaintiff  and  the  defendant  Motley  in  case  he  and  defendant 
Macauley  failed  to  carry  out  the  contract. 

The  following  is  the  opinion  in  full : 

"  Upon  the  facts  found  by  the  court  the  plaintiff  is  entitled 
to  relief.  The  defense  to  the  action  was  based  upon  alleged 
SioKELS— Vol.  XCVIII.        83 
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false  representations  alleged  to  have  been  made  by  plaintiff 
to  defendants  Motley  and  Maeauley,  by  means  of  which  they 
were  induced  to  enter  into  the  contract  in  question.  Those 
representations  related  to  the  condition  of  the  property  to  be 
sold  by  the  plaintiff,  to  its  value  and  to  the  extent  of  the 
concession  granted  by  the  republic  of  ]S^icaragua  to  the 
plaintiff  and  which  was  to  be  assigned  to  the  above-named 
defendants. 

"  The  plaintiff  denied  making  these  alleged  representations. 
Whether  he  made  them  or  not  was  the  issue  which  was  tried 
before  the  court.  It  was  sharply  contested  and  evidence  was 
given  on  both  sides,  and  the  trial  court,  upon  a  careful  consid- 
eration of  all  of  it,  has  found  that  the  plaintiff  did  not  make 
the  representations,  and  that  the  defendants  were  not  induced 
to  enter  into  the  contract  by  reason  thereof.  This  finding  has 
been  carefully  reviewed  by  the  General  Terra  of  the  Supreme 
Court,  and  has  been  approved  by  that  tribunal,  and  it  is  of 
course  conclusive  upon  us.  The  defendants  did  not  base  their 
defense  upon  any  alleged  inability  to  give  a  good  title  to  any 
part  of  the  real  estate  by  the  plaintiff.  The  matter  of  defec- 
tive title  is  an  afterthought,  and  has  neither  been  set  up  in 
defendants'  answer,  tried  by  the  court,  or  found  by  it  to  exist 
as  a  fact.  The  course  of  tlie  trial,  as  evidenced  by  the  record 
before  us,  shows  this  to  be  true.  Tlie  issue  upon  which  evi- 
dence was  given  was  in  regard  to  the  alleged  false  representa- 
tions as  above  set  forth.  Upon  the  issue  thus  formed  the 
finding  has  been  in  favor  of  the  plaintiff,  and  we  cannot  dis- 
turb it  on  the  merits. 

"  There  is,  however,  a  technical  difficulty  regarding  the  form 
of  the  judgment  which  should  be  corrected.  All  that  the 
defendant  Flannagan  had  to  do  with  the  matter  was  to  receive 
and  keep  the  certificate  of  deposit  for  $5,000  upon  the  agree- 
ment to  deliver  it  up  upon  the  joint  order  of  plaintiff  and 
defendant  Motley,  and  the  bank  has  simply  promised  to  pay 
$5,000  upon  the  presentation  to  it  of  the  certificate  of 
deposit.  The  money  has  been  deposited  with  the  bank  by 
defendant  Motley  and  others,  to  be  paid  upon  the  return  of 
the  certificate,  as  stated.  It  is  this  $5,000  which  has  thus  been 
deposited  that  plaintiff  is  entitled  to  recover  under  tlie  terms 
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of  the  contract.  The  judgment  should,  therefore,  direct  that 
ihe  defendant  Motley  shall  forthwith  deliver  to  plaintiff  a 
written  order  addressed  to  defendant  Flannagan,  directing  him 
to  deliver  to  plaintiff  the  certificate  of  deposit,  and  defendant 
Flannagan,  upon  receipt  of  such  order,  shall  deliver  the  certifi- 
cate to  the  plaintiff.  The  judgment  must  further  direct  that 
the  defendant  bank  shall,  upon  the  presentation  and  delivery 
of  the  certificate  by  the  plaintiff,  indorsed  by  him,  pay  to  him 
the  sum  of  $5,000.  As  neither  Flannagan  nor  the  bank  has 
heretofore  been  in  default,  no  costs  should  be  imposed  upon 
them.  The  defendants  Motley  and  Macauley  wrongfully 
refused  to  carry  out  their  agreement,  and  they  should  pay 
interest  on  the  $5,000  from  the  day  demand  was  made  upon 
them  for  an  order  directing  the  bank  to  pay  the  certificate  of 
deposit  to  the  plaintiff,  and  they  should  also  pay  the  costs  of 
this  action. 

"The  judgment  must  be  modified  in  accordance  with  the 
terms  of  the  foregoing  opinion,  and,  as  modified,  it  should 
be  afiirmed,  with  costs  as  against  defendants  Motley  and 
Macauley." 

D,  M,  Porter  and  Alfred  E,  Pette  for  appellants. 

Henry  Major  for  respondent. 

Per  Curiam  opinion  for  modification  of  judgment  and 
affirmance  as  modified. 

All  concur,  except  Andrews,  Ch.  J.,  not  sitting. 
Judgment  accordingly. 


The  ^New  York,  Lake  Erie  axd  Western  Kailroad  Com- 
pany, Appellant,  v.  The  City  of  Dunkirk,  Respondent.* 

(Argued  June  11,  1894 ;  decided  October  9,  1894.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  fifth  judicial  department,  entered  upon 
an  order  made  October  4, 1892,  which  affirmed  a  judgment  in 


*  Reported  below,  65  Hun,  494. 
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favor  of  defendant,  entered  npon  a  decision  of  the  court  on 
trial  at  Special  Term. 

George  F.  Brovmell  for  appellant. 

Walter  D,  Holt  for  respondent. 

Agree  to  affirm  on  opinion  below. 
All  concur. 
Judgment  affirmed. 


The  Lake  Shore  and  Michigan  Southern  Railway  Com- 
pany, Appellant,  v.  The  City  of  Dunkirk,  Respondent.* 

(Argued  June  14,  1894;  decided  October  9,  1894.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  October  21, 1892,  which  affirmed  a  judgment  in  favor  of 
defendant,  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

Dcmiel  II.  McMillan  for  appellant. 

Lester  F,  Steams  and  Walter  D,  Holt  for  respondent 

Agree  to  affirm  on  opinion  below. 

All  concur. 

Judgment  affirmed. ^^ 


Joseph   "W.    Johnson,    Respondent,  'O.    James    Girdwood, 

Appellant.t 

(Argued  June  19,  1894;  decided  October  9, 1894.) 

Appeal  from  judgment  of  the  General  Term  of  the  Court 
of  Common  Pleas  for  the  city  and  county  of  New  York, 
entered  upon  an  order  made  April  3,  1894,  which  reversed 
an  order  of  Special  Term  sustaining  a  demurrer  to  the  com- 
plaint, overruled  the  demurrer  and  directed  that  if  defendant 

*  Reported  below,  65  Hun,  494.    f  Reported  below,  7  Misc.  Rep.  651. 
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failed  to  answer  and  pay  costs  within  twenty  days  of  service 
of  a  copy  of  the  interlocutory  judgment  upon  him  final  judg- 
ment should  be  entered  in  favor  of  plaintiff. 

Ja/mes  Dunne  for  appellant. 

Edward  8,  Clinch  for  respondent. 

» 

Agree  to  affirm  on  opinion  below,  with  leave  to  defendant 
to  answer  upon  payment  of  costs. 

All  concur,  except  Andrews,  Ch.  J.,  not  sitting. 
Judgment  affirmed. 

GoTTHELF  Pach  ct  al.,  Ecspondcuts,  v.  Nioolas  Geoffeoy, 
Impleaded,  etc.,  Appellant.* 

(Argued  June  20,  1894;  decided  October  9.  1894.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  of  the  first  judicial  department,  entered  upon  an  order 
made  February  17, 1893,  which  affirmed  a  judgment  upon  the 
report  of  a  referee. 

Joseph  Fettretch  for  appellant. 

ChaHeB  E.  <y  Conner  for  respondents. 

Agree  to  affirm  on  opinion  below. 
-  All  concur. 
Judgment  affirmed. 


William  Habrigan,  Appellant,  v.  The  City  of  Brooklyn, 

Respondent. 

(Argued  June  20,  1894 ;  decided  October  9,  1894.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
upon  an  order  made  February  13,  1893,  which  affirmed  a 
judgment  in  favor  of  defendant  entered  upon  an  order  dis- 
missing the  complaint  on  trial  at  Circuit. 

♦Reported  below,  67  Hun,  401. 
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Jaines  C,  Church  for  appellant. 

Henry  Yonge  for  respondent. 

Agree  to  aflSrm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 

Maby  Nielson,  Respondent,  v,  Alice  Lafflin,  Appellant* 

(Argued  June  21,  1894  ;  decided  October  9,  1894.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  fifth  judicial  department,  entered  upon 
an  order  made  January  18,  1-893,  which  affirmed  a  judgment 
in  favor  of  plaintiff  entered  upon  a  decision  of  the  court  on 
trial  at  Special  Term. 

George  Clinton  for  appellant. 

W,  Caryl  Ely  for  respondent. 

Agree  to  affirm ;  no  opinion. 

All  concur,  except  Andrews,  Ch.  J.,  not  sitting. 

Judgment  affirmed. 


Habriet  Walsh,  Respondent,  v.  Patrick  "Walsh  et  aL, 
Appellants.* 

(Argued  June  21,  1894 ;  decided  October  9,  1894.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entered  upon  an 
order  made  December  9,  1892,  which  reversed  a  judgment  in 
favor  of  defendants  entered  upon  a  decision  of  the  court  on 
trial  at  Circuit  without  a  jury  and  granted  a  new  trial.  . 

E.  F,  Bahcoch  for  appellants. 

Frederick  CoUin  for  respondent. 

Agree  to  affirm  on  opinion  below. 

All  concur. 

Order  affirmed  and  judgment  accordingly. 

♦Reported  below,  66  Hun,  297. 
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Otis  E.  Wood  et  al.,  as  Trustees,  etc.,  Respondents,  v, 
Franklin  C.  Cornell,  Appellant. 

(Argued  October  8,  1894 ;  decided  October  16,  18W.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
upon  an  order  made  May  18,  1894,  which  affirmed  an  inter- 
locutory judgment  in  favor  of  plaintiffs  entered  upon  a 
decision  of  the  court  on  trial  at  Special  Term  overruling  a 
demurrer  to  the  complaint. 

M.  If.  Tompkins  for  appellant. 

Simeon  Smith  for  respondents. 

Agree  to  dismiss  appeal  on  argument,  with  costs,  with  leave 
to  appellant  to  answer  in  thirty  days  on  payment  of  costs  in 
that  time. 

All  concur. 

Appeal  dismissed. 

Philip  Becker,  Eespondent,  v.  The  Town  of  Cherry  Creek, 

Appellant. 

(Submitted  October  8,  1894;  decided  October  23, 1894.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  made  April  12,  1894, 
which  affirmed  an  order  of  Special  Term  which  denied  a 
motion  by  defendant  to  change  the  place  of  trial, 

G,  H.  Lockwood  for  appellant. 

Adelhert  Moot  for  respondent. 

Agree  to  dismiss  appeal ;  no  opinion. 
All  concur. 
Appeal  dismissed. 
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E.  A.   Childs,   as  Receiver,  etc.,   Respondent,  v.  Kibk  B. 
Oeane  et  al.,  Appellants. 

(Submitted  October  8,  1894;  decided  October  23,  1894.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  fiftli  judicial  department,  made  March  2T,  1894, 
which  affirmed  an  order  of  Special  Term  denying  a  motion 
by  defendants  to  compel  plaintiff  to  separately  state  and  num- 
ber causes  of  action  in  the  complaint,  to  make  the  complaint 
more  definite  and  to  strike  out  portions  of  it  as  irrelevant  and 
redundant. 

Hufus  Scott  for  appellants. 

A,  L.  Purdy  for  respondent. 

Agree  to  dismiss  appeal ;  no  opinion. 
All  concur. 
Appeal  dismissed. 

Chables  p.  Hemenway  et  al.,  Respondents,  v,  Morris  F. 
Kneedson  et  al..  Appellants. 

(Argued  October  8,  1894;  decided  October  23,  1894.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  June  9,  1894, 
which  affirmed  an  order  of  Special  Term  denying  a  motion  by 
defendants  to  suppress  depositions  taken  on  commission. 

George  A,  Black  for  appellants. 

John,  S,  Melcher  for  respondents. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Order  affirmed. 
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Miles  O'Brien  et  al.,   as  Receivers,  etc..   Respondents,  v. 
Fbederiok  a.  Kursheedt,  Impleaded,  etc.,  Appellant. 

(Argued  October  8,  1894;  decided  October  28,  1894.) 

This  case  was  argued  and  decided  with  O'Brien  v.  Fit:> 
gerald  {ante^  page  377). 


Clara  Harmon,  Respondent,  v.  Vanderbilt  Hotel  Com- 
pany, Appellant. 

<Argued  October  8,  1894;  decided  October  28,  1894.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an 
order  made  June  18, 1894,  which  overruled  a  demurrer  to  the 
complaint  and  reversed  an  interlocutory  judgment  in  favor  of 
plaintiff  entered  upon  an  order  of  Special  Term. 

J.  Newton  Fiero  for  appellant. 

H,  D.  JBirdsall  for  respondent. 

Agree  to  affirm  order,  with  costs,  with  leave  to  defendant 
to  answer  within  twenty  days  upon  payment  of  costs;  no 
opinion. 

All  concur. 

Order  affirmed.         

The  People  of  the  State  of  New  York,  Respondent,  v. 
James  Burns,  Appellant.* 

(Argued  October  8, 1894;  decided  October  23,  1894.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  fifth  judicial  department,  entered  upon 
an  order  made  April  13,  1894,  which  affirmed  a  judgment 
entered  upon  a  verdict  convicting  defendant  of  the  crime  oi 
robbery  in  the  first  degree,  and  also  affirmed  an  order  of  the 
Oyer  and  Terminer  of  Cayuga  county  granting  a  writ  of 

*  Repoited  below,  77  Hun,  92. 
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habeas  corpus  and  discharging  defendant  from  imprisonment 
in  state  prison  and  remanding  him  to  the  custody  of  the  sher- 
iff of  Cayuga  county,  and  also  affirming  an  order  requiring 
defendant  to  show  cause  why  he  should  not  be  remanded  and 
imprisoned  for  the  remainder  of  his  term  for  a  violation  of  a 
conditional  pardon. 

Jolin  H,  Keef  for  appellant. 


George  W.  NeHts  for  respondent. 

Agree  to  affirm  on  opinion  below. 
All  concur. 
Judgment  affirmed. 


The  People  of  the  State  of  New  York,  Respondent,  v, 
Edward  Christian,  Appellant.* 

(Submitted  October  9, 1894;  decided  October  28,  1894.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  thii'd  judicial  department,  entered 
upon  an  order  made  at  the  February  terra,  1894,  which 
affirmed  a  judgment  entered  upon  a  verdict  convicting 
defendant  of  the  crime  of  arson  in  the  first  degree,  and  also 
affirmed  an  order  denying  a  motion  for  a  new  trial. 

A.  A,  Yates  and  Hastings  ife  Schoolcraft  for  appellant. 

Daniel  NayUm  for  respondent. 

Agree  to  affirm  on  opinion  below. 

All  concur. 

Judgment  affirmed. 


John  Norris,  Respondent,  v.  The  Brooklyn  Cmr  Kailroad 
Company,  Appellant. 

(Argued  October  10,  1894;  decided  October  80, 1894.} 

Appeal  from  judgment  of  the  General  Term  of  the  City 
Court  of  Brooklyn,  entered  upon  an  order  made  June  26, 

»  Reported  below,  78  Hun,  28. 
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1893,  which  affirmed  a  judgment  in  favor  of  plaintiff  entered 
upon  a  verdict,  and  also  affirmed  an  order  denying  a  motion 
for  a  new  trial. 

Morris  (&  Whitehouse  for  appellant. 

Isaac  IL  Maynard  for  respondent. 

Agree  to  affirm ;  no  opinion. 

All  concur,  except  Gbay,  J.,  taking  no  part. 

Judgment  affirmed. 

August  "Witte,  Respondent,  i;.  The  Brooklyn  City  Raileoad 
Company,  Appellant. 

(Submitted  October  10, 1894;  decided  October  30,  1894.) 

Appeal  from  judgment  of  the  General  Term  of  the  City 
Court  of  Brooklyn,  entered  upon  an  order  made  June  26, 
1893,  which  affirmed  a  judgment  in  favor  of  plaintiff,  and  also 
affirmed  an  order  denying  a  motion  for  a  new  trial. 

Morria  cfe  Whitehouae  for  appellant.     • 

CJiaa.  J,  Patterson  for  respondent. 

Agree  to  affirm ;  no  opinion. 

All  concur,  except  Gray,  J.,  taking  no  part. 

Judgment  affix'med. 


The  People  of  the  State  of  Kew  York,  Respondent,  v^ 
Philip  W.  Frederick,  Appellant.* 

(Argued  October  10,  1894;  decided  October  30,  1894.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an 
order  made  May  8,  1894,  which  affirmed  a  judgment  of  the 
Fulton  County  Court  of  Sessions  affirming  a  judgment  entered 
upon  the  decision  of  a  justice  of  the  peace  convicting  defend- 

♦Reported  below,  78  Hun,  86. 
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ant  of  the  crime  of  being  a  disorderly  person,  under  section 
S9d  of  the  Code  of  Criminal  Procedure,  in  failing  to  support 
his  wife. 

Frank  Z.  Anderson  for  appellant. 

Ilorton  D.  Wright  for  respondent. 

Agree  to  affirm  on  opinion  below. 

All  concur. 

Judgment  affirmed. 


Oathebike  L.  Thobnley,  Appellant,  v.  Chablotte  Thoknlet 
et  al.,  Respondents. 

(Submitted  October  10, 1804;  decided  October  30,  1894.) 

Appeal  from  judgment  of  the  General  Term  of  the  City 
Court  of  Brooklyn,  entered  upon  an  order  made  May  22, 
1893,  which  affirmed  a  judgment  in  favor  of  defendant 
entered  upon  an  order  dismissing  the  complaint  on  trial  at  Spe- 
cial Term. 

Anthony  Barrett  for  appellant. 

Henry  A.  Forater  for  respondents. 

Agree  to  affirm ;  no  opinion. 

All  concur. 

Judgment  affirmed. 


Charles    Potter,    Jr.,   et  al.,    Respondents,  v.   Traders'^ 
National  Bank,  Appellant.* 

(Argued  October  11,  1894;  decided  October  80,  1894.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  fifth  judicial  departmeat,  entered  upon 
an  order  made  June  23,  1893,  which  affirmed  a  judgment  in 
favor  of  plaintiffs  entered  upon  a  verdict,  and  also  affirmed 
an  order  denying  a  motion  for  a  new  trial. 

♦Reported  below,  70  Hun,  68. 
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David  Says  for  appellant. 

Hector  M.  Hitohinga  for  respondents. 

Agree  to  affirm  on  opinion  below. 

All  concur. 

Judgment  affirmed. 


The  Pboplb  of  the  State  of  New  York,  Respondent,  v^ 
Sara  B.  Chase,  Appellant. 

(Argued  October  11,  1894;  decided  October  80,  1804.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  upon 
an  order  made  June  20,  1894,  which  affirmed  a  judgment  of 
the  Court  of  General  Sessions  of  the  Peace  of  the  city  and 
county  of  New  York  entered  upon  a  verdict  convicting 
defendant  of  the  crime  of  manslaughter  in  the  first  degree. 

James  Edward  Grayhill  for  appellant. 

John  D.  Lindsay  for  respondent. 

Agree  to  affirm ;  no  opinion. 

All  concur. 

Judgment  affirmed. 


In  the  Matter  of  the  Application  of  The  Niagara  Falls 
Hydraulic  Power  and  Manufacturino  Company,^ 
Appellant,  for  the  Change  of  the  Proposed  Route  of  The 
Niagara  Falls  and  Lewiston  Eailroad  Company, 
Respondent. 

(Argued  October  12,  18W;  decided  October  30,  1894.) 

Appeal  from  order  of  the  General  Term  of  the  Supremo 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  March  28, 1893,  which  affirmed  a  determination  of  com- 
missioners appointed  in  the  above  proceeding. 
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John  Z.  Romer  for  appellant. 

Herbert  P,  Bissell  for  respondent. 

Agree  to  afEnn ;   no  opinion. 
All  concur. 
Judgment  affirmed. 

Fbbderick  Schultz,  Respondent,  v.  The  NewTobk  Cknteai 
AND  Hudson  River  Railroad  Company,  Appellant 

(Argued  October  12,  1894;  decided  October  80,  1894.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
upon  an  order  made  May  25,  1893,  which  affirmed  a  judg- 
ment in  favor  of  plaintiff  entered  upon  a  verdict,  and  also 
affirmed  an  order  denying  a  motion  for  a  new  trial. 

L.  F,  Longley  ioiv  appellant. 

J.  Rider  Cady  for  respondent. 

Agree  to  affirm ;   no  opinion. 

All  concur,  except  Gray,  J.,  dissenting,  and  FmoH,  J., 
not  sitting. 

Judgment  affirmed. 

Susan  Cassidy,  Respondent,  v.  The  City  of  Poughkeepsie, 

Appellant. 

(Argued  October  15,  1894;  decided  October  80,  1894.) 

Appeal  from  judgment  of  tne  General  Term  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
upon  an  order  made  July  28,  1893,  which  affirmed  a  judg- 
ment in  favor  of  plaintiff  entered  upon  a  verdict,  and  also 
affirmed  an  order  denying  a  motion  for  a  new  trial. 

C.  B,  Jlerrich  for  appellant. 

J,  Morschauser  for  respondent. 

Agree  to  affirm ;   no  opinion. 
All  concur. 
Judgment  affirmed. 
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LuDwio  Herbst,  Respondent,  v.  The  Yacuum  Oil  Company, 

Appellant 

(Argued  October  16,  1894;  decided  October  30,  1894.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  fifth  judicial  department,  entered  upon 
an  order  made  March  28, 1893,  which  affirmed  a  judgment  in 
favor  of'  plaintiff  entered  upon  a  verdict,  and  also  affirmed 
an  order  denying  a  motion  for  a  new  trial, 

Theodore  Bacon  for  appellant. 

Oeorge  Truesdale  for  respondent. 

Agree  to  affirm ;  no  opinion. 

All  concur. 

Judgment  affirmed. 


Addie  Y.  Tuthill,  Respondent,  v.  United  Life  Ltsuranob 
Association,  Appellant. 

(Argued  October  17,  1894  ;  decided  November  2,  1894.) 

Appeal  from  judgment  of  the  General  Term  of  tile 
Supreme  Court  in  the  second  judicial  department,  entered 
upon  an  order  made  December  12,  1892,  which  affirmed  a 
judgment  in  favor  of  plaintiff  entered  upon  a  verdict,  and  also 
Affirmed  an  order  denying  a  motion  for  a  new  trial. 

Ha/rry  Wilbur  for  appellant. 

William  F.  G'NeiU  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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George  F,  Vietoe  et  al.,  Appellants,  v.  Mobitz  Batjeb  et  al.. 
Respondents.* 

(Argued  October  17,  1894 ;  decided  November  2, 1894.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  upon 
an  order  made  June  30,  1893,  which  aflSrmed  a  judgment  in 
favor  of  defendants  entered  upon  the  report  of  a  referee. 

Jdmee  Duiine  for  appellants. 

Benjamin  F.  Cardozo  for  respondents. 

Agree  to  affirm  on  opinion  below. 

All  concur. 

Judgment  affirmed. 


Jacob  Koons  et  al.,  Appellants,  v.  Andrew  N.   Mabtik^ 
Respondentf 

(Submitted  October  18.  1894;  decided  November  2,  1894.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  fifth  judicial  department,  entered  upon 
an  order  made  February  8,  1893,  which  reversed  a  judgment 
in  favor  of  defendant  entered  upon  a  decision  of  the  County 
Court  of  Monroe  county  on  trial  without  a  jury  and  granted 
a  new  trial. 

M.  II,  McMath  for  appellants. 

John  J.  Snell  for  respondent. 

Agree  to  affirm  on  opinion  below. 
All  concur. 
Judgment  affirmed. 

•Reported  below,  70  Hun,  24d.        fH^PO^ted  below,  66  Hun,  554. 
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BiOHA£D  D.  BoBBNS,  BeBpondent,  v.  Chables  B.  Babbett, 

Appellant 

'  (Argued  October  19,  1804  ;  decided  November  2,  1894) 

Appeal  from  judgment  of  the  General  Term  of  tlie 
Supreme  Court  in  the  third  judicial  department,  entered  upon 
an  order  made  November  22, 1892,  which  reversed  a  judg- 
ment in  favor  of  plaintiff  entered  upon  a  decision  of  the  court 
on  trial  at  Special  Term. 

J.  W.  Crams  for  appellant. 

Will  W.  Srmth  for  respondent. 

Agree  to  affirm ;  no  opinion. 

All  concur. 

Judgment  affirmed. 


Thomas  F,   Cakes,  Appellant,  v.  Edward  F.  Db  Lanoet, 

Bespondent. 

(Argued  October  19,  1894 ;  decided  November  2,  1894.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
upon  an  order  made  July  28,  1893,  which  affirmed  a  judg- 
ment in  favor  of  defendant  entered  upon  a  decision  of  the 
court  on  trial  at  Special  Term. 

Artemas  IF,  Holmes  for  appellant. 

Ma/rtin  J.  Keogh  for  respondent. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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Mathtab  Lbhk,  Bespondenty  v.  The  Oitt  of  BbookltVi 

Appellant. 

(Argued  October  19,  1894 ;  decided  November  2,  1894.) 

Appeal  from  judgment  of  the  General  Term  of  (lie  Oity 
Oonrt  of  Brooklyn,  entered  upon  an  order  made  June  27, 
1892,  which  affirmed  a  judgment  in  favor  of  plainti£E  entered 
upon  a  verdict. 

Henry  Yonge  for  appellant 

Jamea  D.  Bell  for  respondent. 

Agree  to  affirm ;  no  opinion. 

All  concur. 

Judgment  affirmed. 


John  Fubot,  Eespondent,  -y.  The  New  Toek  OsiirrBAi*  ajjd 
Hudson  Bivee  Bailsoad  Company,  Appellant. 

(Argued  October  19,  1894 ;  decided  November  %  1894.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Oourt  in  the  second  judicial  department,  entered  upon  an  order 
made  May  8,  1893,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict,  and  dso  affirmed  an  order 
denying  a  motion  for  a  new  trial. 

Ha/mUton  Ha/rria  for  appellant. 

WiUiam  P.  Fiero  for  respondent. 

Agree  to  affirm ;  no  opinion. 

All  concur,  except  FenoBi  J.,  not  rotiiig. 

Judgment  affirmed. 
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Fatbiok  Dgsoyan^  Bespondent,  v.  Thomas  Shebidah  et  ali 

AppQllants. 

(Decided  November  2,  1894.) 

Agree  to  affirm  by  default,  with  costs,  and  ten  per  cent 
damages  for  delay  under  section  3251  of  the  Code  of  Civil 
Procedure.    No  opinion. 

All  concur. 

Judgment  affirmed. 

William  S.  Williams,  Appellant,  v.  Egbert  Lindblom  et  aL, 
Eespondents. 

Where,  upon  argument  of  an  appeal  to  this  court  from  an  order  reversing 
a  judgment  in  his  favor,  and  granting  a  new  trial,  the  appellant's  coun- 
sel was  reminded  of  the  danger  to  which  the  appellant  was  exposed  by 
reason  of  his  stipulation  for  judgment  absolute,  and  opportunity  given 
him  to  withdraw  his  appeal,  which  he  declined,  and  proceeded  to  argu- 
ment, Tield,  that  such  appellant,  after  a  decision  against  him,  would  not 
be  permitted  to  withdraw  his  stipulation  and  take  a  new  trial. 

(Submitted  October  8, 1894;  decided  November  2,  1894.) 

This  was  a  motion  for  a  re-argument  and  for  leave  to  with- 
draw an  appeal,  and  judgment  in  favor  of  plaintiff  was  entered 
upon  the  report  of  a  referee,  which  was  reversed  by  the 
Gteneral  Term,  and  a  new  trial  ordered.  Plaintiff  appealed  to 
the  Court  of  Appeals,  stipulating  for  judgment  absolute  against 
him  in  case  of  affirmance,  and  the  order  of  the  General  Term 
•was  there  affirmed.     (See  Mem.  of  Decisions,  142  N,  T.  682.) 

The  following  is  the  opinion  in  full : 

"  Upon  the  facts  presented  to  us  we  are  satisfied  that  the 
plaintiff  was  fully  informed  of  the  purpose  and  effect  of 
the  stipulation  for  judgment  absolute  upon  his  appeal  to 
this  court.  Upon  the  argument  here  the  attention  of  his 
counsel  was  pointedly  called  to  the  danger  to  which  the  plain- 
tiff was  exposed  by  the  stipulation,  and  opportunity  was  then 
,  given  him  to  withdraw  the  stipulation  and  go  to  a  new  trial 
under  the  order  of  the  General  Term.  But  he  declined,  and 
for  reasons  now  stated  in  his  affidavit  he  preferred  to  argue 
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the  appeal  acad  take  his  chances  of  a  favoraJble  decision.  Now, 
after  the  case  has  been  decided  adversely  to  him,  the  plaintiff 
asks  to  be  relieved  from  his  stipulation  so  that  he  may  take 
the  new  trial.  We  do  not  think  that  we  ought,  upon  the  facts 
now  appearing,  to  grant  the  relief  now  asked.  Appellants 
cannot  be  permitted  to  experiment  in  this  way  by  taking  the 
chances  of  success  upon  their  appeals,  and  in  the  case  of  fail- 
ure ask  to  be  relieved  from  their  stipulation. 

"  The  chances  are,  upon  the  facts  appearing,  that  the  plain- 
tiff will  suffer  no  great  harm  by  being  held  to  his  stipulation* 
While  in  consequence  of  the  stipulation  he  can  obtain  no 
affirmative  relief  or  judgment  against  the  defendants,  the  only 
relief  they  can  have  against  him  is  a  partnership  accounting 
and  a  judgment  for  such  sum,  if  any,  as  may  be  found  due 
upon  such  accounting. 

"  The  motion  must  be  denied." 

«/".  Murray  Mitchell  for  motion. 

Z.  A.  Gould  opposed. 

Per  Curiam  opinion  for  denial  of  motion. 
All  concur. 
Motion  denied. 


The    UNriED   States  Vineoar    Company,    Eespondent,  v. 
Henry  Spamer,  Appellant. 

Where,  after  the  commencement  of  an  action  by  a  corporation  to  recover 
an  Indebtedness,  it  becomes  insolvent  and  a  receiver  of  its  assets  is 
appointed,  this  does  not  affect  the  right  of  action;  this  may  still  be 
asserted  by  it  and  the  action  continued  by  the  receiver  without  any  sub- 
stitution, so  long  as  there  is  no  dissolution  of  the  corporation  by  judg- 
ment of  the  court. 

(Argued  October  18,  1894;  decided  November  27,  1894.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  February  17,  1893,  which  overrmed  defendant's  excep- 
tions and  ordered  judgment  in  favor  of  plaintiff  on  a  verdict 
directed  by  the  court. 

The  following  is  the  Tnem.  of  opinion : 
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<<  This  caae  involveB  the  same  questions  as  that  of  the  same 
plaintiff  against  Scbiegelt*  except  that  in  the  latter  case  proof 
■was  given  of  the  plaintiffs  insolvency  and  the  appointment  of 
a  receiver,  and  in  this  case  there  was  not.  The  change  in  the 
title  to  the  assets  does  not  affect  the  right  of  action  which 
could  still  be  asserted  by  the  original  plaintiff.  It  was  not  dis- 
solved by  the  judgment  of  any  court,  and  the  receiver  could 
continue  the  action  without  any  substitution.  The  fact  that 
in  the  other  case  the  plaintiff  gave  proof  which  was  not  neces- 
sary to  enable  it  to  maintain  the  action,  which  is  absent  in  this, 
can  make  no  difference  in  the  decision.  While  in  the  former 
case  it  was  unnecessary,  it  was  harmless,  and  furnished  no 
ground  for  complaint  to  the  defendant.  The  omission  to  put 
the  same  proof  into  this  case  is  equally  unimportant.  The 
other  questions  in  the  record  have  been  disposed  of  in  the 
Schlegel  case." 

Bervno  Loewy  for  appellant. 

8,  H.  Ten  Eyck  for  respondent. 

O'Brien,  J.,  reads  for  affirmance. 
All  concur. 
Judgment  affirmed. 

Akthub  S.  Gbout,  Respondent,  v.  Zoissi  B.  Cottbell, 
Appellant. 

(Argued  October  19,  1894;  decided  November  27,  1894.) 

<  Appeal  from  judgment  of  the  Greneral  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entered  upon  an  order 
made  February  7,  1893,  which  affirmed  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict,  and  also  affirmed  an  order 
denying  a  motion  for  a  new  trial. 

The  following  is  the  opinion  in  full : 

"  It  is  our  duty  to  reverse  this  judgment  for  error  in  the 
admission  of  evidence  on  the  part  and  behalf  of  the  plaintiff. 

"  The  action  was  for  a  malicious  prosecution.  The  defendant 
had  caused  the  arrest  of  plaintiff  upon  a  charge  of  having 

*  See  cnfe,  page  687. 
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stolen  a  belt  and  small  piece  of  shafting  from  a  mill  which 
belonged  to  defendant,  but  was  occupied  under  a  lease  by 
plaintiff.  The  latter  was  discharged  and  brought  this  suit. 
At  the  very  outset  of  the  case  and  before  the  real  controversy 
was  reached,  the  plaintiff  testified  that  he  had  purchased  a 
mill  of  the  defendant  twenty-seven  or  twenty-eight  years 
earlier.  He  was  then  asked  by  his  own  counsel :  *  And  paid 
some  portion  of  it  ? '  To  which  he  replied :  *  I  paid  him  the 
interest  on  $3,000  for  upwards  of  twenty  years.'  The  answer 
went  beyond  the  scope  of  the  inquiry,  and  was  objected  to 
after  it  was  made,  though  without  any  ground  stated.  The 
court  ruled  that  the  answer  might  stand  *  that  he  paid  a  por- 
tion of  it.'  It  is  apparent  that  the  court  meant  to  take,  by 
its  ruling,  only  so  much  of  the  answer  as  was  directly  respon- 
sive to  the  question,  and  to  exclude  the  further  statement  of 
the  amount  paid.  There  was  an  exception  by  the  defend- 
ant. The  plaintiff's  counsel  obviously  understood  the  rul- 
ing as  I  have  stated  it,  and  was  dissatisfied  with  the  partial 
exclusion  directed  by  the  court,  for  he  at  once  asked  the 
explicit  question :  '  How  much  did  you  pay  t '  To  that  ques- 
tion the  defendant  objected ;  the  objection  was  overruled,  and 
an  exception  taken.  Thereupon  the  witness  began  to  describe 
the  whole  transaction,  and  the  trial  judge  interrupted,  saying : 
*  The  simple  question  is,  how  much  did  you  pay  in  all  ? '  To 
which  the  witness  replied :  *  I  paid  him  in  interest  money  on 
$3,000  upwards  of  $2,000  interest  money :  that  was  at  seven 
per  cent.  Then  I  gave  up  the  property  to  Mr.  Cottrell.' 
All  this  had  no  possible  connection  with  or  bearing  upon  the 
issues  to  be  tried.  Its  effect  was  to  gain  the  sympathies  of  the 
jury,  at  the  veiy  beginning  of  the  case,  for  the  plaintiff  as  a 
sufferer  at  the  hands  of  the  defendant  as  an  oppressor.  It 
was  entirely  foreign  to  the  issue,  and  the  general  objection 
was  good  because  it  could  not  be  obviated.  The  trial  judge 
himself,  at  a  later  period  of  the  trial,  seems  to  have  been 
impressed  with  a  conviction  that  the  evidence  objected  to  was 
utterly  incompetent.  The  defendant,  realizing  the  prejudice 
it  might  arouse  in  the  minds  of  the  jury,  sought  to  prove  that 
the  property  was  worth  $4,500,  and  cost  him  that  sum,  in 
hopes  to  mitigate  or  avert  the  mischief  which  had  been  done» 
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And  now  the  plaintijBE  objected,  not  at  all  desiring  to  see  the 
effect  of  his  evidence  weakened.  The  court  then  said:  ^I 
don't  think  it  is  competent ;  I  will  strike  out  the  plaintiff's 
evidence  of  what  he  paid,  for  the  purpose  of  saving  any  rights 
that  jon  may  have  in  the  matter;  the  amount  they  paid, 
statements  who  paid  it.'  Thereupon  the  plaintiff's  counsel 
excepted,  and  ventured  the  slender  explanation :  ^  I  thought 
it  was  competent  to  show  his  good  faith  in  the  matter  that  he 
bought  the  property  and  kept  it  for  quite  a  long  time.' 
Then  the  court  turned  to  plaintiff's  counsel  and  said :  ^  Do 
you  insist  on  his  evidence  stating  the  amount  he  paid  ? '  And 
on  receiving  an  aflirmative  reply,  added:  *Then  I  think  I 
will  let  it  stand,  and  let  in  the  other  and  give  you  an  excep- 
tion.' It  is  plain  that  the  court  perfectly  well  understood  the 
situation,  and  received  the  improper  evidence  consciously  and 
not  through  inadvertence,  but  chose  to  throw  the  responsi- 
bility on  plaintiff's  counsel. 

"  The  evidence  was  clearly  inadmissible,  and  as  clearly  injuri- 
ous to  the  defendant.  No  argument  about  it  could  make  that 
fact  plainer. 

"  The  judgment  should  be  reversed  and  a  new  trial  granted, 
costs  to  abide  the  event." 

j5.  a.  Benedict  for  appellant. 

A.  P.  Smith  for  respondent. 

Finch,  J.,  reads  for  reversal. 
All  concur. 
Judgment  reversed. 


Thomas  Pearsall  Thornb  et  al..  Respondents,  v,  Thomas 
Henry  French,  Appellant. 

(Argued  June  21,  1894  ;  decided  November  27, 1894.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
July  7,  1893,  which  affirmed  a  judgment  in  favor  of  plaintiffs 
entered  upon  a  decision  of  the  court  on  trial  at  Special  Temu 
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Damd  Oerber  for  appellant. 

Chwrlea  Steele  for  respondents. 

Agree  to  affirm ;  no  opinion. 

All  concur,  except  Eabl,  J.,  dissenting. 

Judgment  affirmed. 

Minna  Winterfikld,  Appellant,  v.  The  Secx)nd  AvKifUB 
Railboad  Company,  Respondent. 

(Argued  October  18,  1894;  decided  November  27,  1894.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  the  first  Monday  of  October,  1892,  which  affirmed^ a 
judgment  in  favor  of  defendant  entered  upon  an  order  dis- 
missing the  complaint  on  trial  at  Circuit. 

BennoLoewy  for  appellant. 

Payson  MerrUL  for  respondent. 

Agree  to  affirm ;  no  opinion. 

All  concur,  except  Andrews,  Ch.  J.,  Psokham  and  O'Bbien, 
JJ.,  dissenting. 
Judgment  affirmed. 

Mathitshbk  Piano  ManufaotuinG'  CoMPAqrY,  Respondent,  v. 
James  Peabob,  Appellant. 

<Argued  October  !^,  1894;  decided  November  27,  1894.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  made  the  second 
Monday  of  February,  1894,  which  affirmed  an  order  of  Special 
Term  granting  plaintiff  leave  to  amend  his  smnmons  and  com- 
plaint and  appointing  a  receiver. 

J,  H.  Whitdegge  and  8,  W.  Eosendale  for  appellant 

William  A.  Abbott  for  respondent. 

Agree  to  dismiss  appeal ;  no  opinion. 
All  concur. 
Appeal  dismissed. 


CAUSES  NOT  EEPORTED  IN  FULL.       681 

Fbedebiok  J.  Stubino,  Bespondent,  v.  METsopoiJTAif  Lifb 
Ltsitrancb  Company,  Appellant. 

(Argued  October  22,  1894 ;  decided  November  27,  1804.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Conrt  in  the  second  judicial  department,  made  May  18, 1894, 
which  affirined  an  order  of  Special  Term  denying  a  motion 
by  defendant  to  set  aside  the  service  of  the  summons  herein. 

William  Z.  Lea/med  for  appellant. 

Domd  BwiU  for  respondent. 

Agree  to  affirm ;  no  opinion. 

All  concur  except  Andsews,  Ch.  X,  and  Gbat,  J.^  not 
Toting. 

Order  affirmed.        

Julia  Mullins,  as  Administratrix,  etc.,  Bespondent,  v.  Mbtbo- 
POLTTAN  Life  Ltsubanoe  Company,  Appellant. 

(Argued  October  22,  1894;  decided  November  27,  1804.) 

Appeal  from  judgment  of  the  Gteneral  Term  of  the  Supreme 
Oourt  in  the  second  judicial  department,  entered  upon  an  order 
made  May  14, 1894,  which  affirmed  a  judgment  in  favor  of 
plaintifE  entered  upon  a  decision  of  the  Westchester  County 
Court,  which  affirmed  a  judgment  of  a  justice  of  the  peace  of 
the  city  of  Yonkers. 

WUUam  Z.  Zecmied  for  appellant. 

WUUom,  BUey  for  respondent. 

Agree  to  affirm ;  no  opinion. 

All  concur,  except  Andbews,  Ch.  J.,  and  Obat,  J.  ^  not 

Toting. 

Judgment  affirmed. 
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In  the  case  of  Lough  v.  OiUerlridge  {a/ifUe^  p.  271)  a  re-ar- 
gument was  ordered  December  fourth.  As  the  volume^ 
except  the  index,  was  at  that  time  completed,  the  case  conld 
not  be  omitted  to  await  the  result  of  the  re-argnment,  without 
re-paging  and  re-printing  all  following  that  case ;  it  was,  there- 
fore, retained. —  [Esp. 


PROCEEDINGS  IN  COURT  ON  THE  RETIREMENT 
OF  HON.  ROBERT  EARL, 

-A.  S  S  O  O  I  jJ\.TIC     J'TJ3:>G-E. 


Chief  Judge  Andbews  read  the  following : 

Decemher  20^,  1894. 
Ordered^  That  the  following  memorandum  expressing  the 
regret  of  the  court  at  the  approaching  retirement  of  Judge 
EoBERT  Eael  from  judicial  duty  be  entered  upon  the  minutes 
of  the  court,  and  a  copy  thereof  be  presented  to  him : 

THE  JUDGES  OF  THE  COUET  OF  APPEALS 

TO 
'     THEIB   RETTRING   BROTHEB, 

JUDGE    EGBERT    EARL. 

We  cannot  get  by  the  inevitable  separation  which  makes 
your  place  vacant  in  our  judicial  family  without  putting  the 
regret  we  feel  in  words  which  you  may  take  with  you  as  you 
leave  us. 

How  much  we  shall  miss  the  unflagging  industry,  the  swift 
discrimination,  the  watchful  oversight  upon  which  we  have 
long  depended,  you  will  scarcely  realize,  while  we  shall  feel  it 
day  by  day  as  our  work  goes  on.  More  and  more  you  have 
steadily  risen  toward  the  high  and  difficult  level  which  all  of 
us  strive  to  attain,  and  none  of  us  quite  reach,  with  a  toil  that 
has  been  untiring,  a  patience  that  was  never  exhausted,  and  a 
wealth  of  resources  at  which  we  often  wondered. 

Especially  we  shall  miss  you  at  the  consultation  table,  where 
the  capacity  to  see  swiftly,  and  grasp  accurately,  and  hold 
firmly  the  rapid  succession  of  facts  and  doctrines  involved  in 
the  cases  as  they  pass  in  review  finds  its  most  useful  field  of 
effort.  You  held  your  place  there,  a  sentinel  never  asleep,  a  . 
patrol  always  on  the  alert,  a  guard  not  to  be  eluded ;  and  yet 
none  of  us,  even  when  stopped  or  challenged,  ever  had  reason 
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to  regret  the  manner  of  the  vigilance.  For,  however  earnest 
the  warning,  or  relentless  the  criticism,  there  was  always  kind- 
ness  and  courtesy  behind  it,  and  a  zeal  which  fully  subor- 
dinated pride  of  opinion  to  the  sound  and  stable  reputation  of 
the  court. 

After  twenty-five  years  of  almost  unbroken  service,  you 
leave  us  in  the  full  maturity  of  your  powers,  laden  with  an 
invaluable  experience,  by  force  of  an  arbitrary  rule  which  we 
may  regret,  but  must  nevertheless  obey. 

Be  assured  that  you  will  take  into  your  retirement  our 
gratitude  for  the  arduous  and  excellent  work  you  have  done, 
our  appreciation  of  the  ability  which  has  characterized  it,  and 
beyond  that,  our  personal  respect,  affection  and  esteem. 

December  20^A,  1894.         CHABLES  ANDBEWS, 

FBANCIS  M.  FINCH, 
BUFUS  W.  PECKHAM, 
JOHN  CLINTON  GBAT, 
DENIS  O'BBIEN, 
EDWABD  T.  BABTLETT. 


INDEX. 


ABATEMENT  AND  REVIVAL. 

A  cause  of  action  against  a  do- 
mestic business  corporation  for 
Injuries  caused  by  its  negligence 
does  not  abate  upon  its  dissolution, 
but  suryives,  and  an  action  thereon 
is  maintainable  against  the  trus- 
tees holding  the  corporate  prop- 
erty for  the  purposes  of  distri- 
bution. (|  5,  chap.  691,  Laws  of 
1892;    §  80,  chap.  687,  Laws  of 

i  1892.)    MargtaUer  Y.  MiOi.       898 


ABORTION. 

1.  An  indictment  for  abortion  con- 
j  tained  two  counts  —  one  charging 
the  commission  of  the  offense  by 
the  use  of  instruments  —  the 
other  by  administering  a  medi- 
cine or  drug.  The  only  evidence 
under  the  first  count,  so  far  as  de- 
fendant was  concerned,  was  his 
own  testimony,  which  was  to  the 
^  effect  that  at  a  time  specified  he 
made  an  examination  to  deter- 
mine whether  the  woman  was 
pregnant,  and  after  he  had  stated 
what  occurred,  which,  if  true, 
showed  that  no  criminal  opera- 
tion was  performed,  he  denied 
the  use  of  any  instrumeDt  which 
would  have  that  effect.  Defend- 
ant's counsel  requested  the  court 
to  charge  that  there  was  no  evi- 
dence as  to  w^hat  occurred  at 
tiie  time  stated,  except  defend- 
ant's testimony,  and  this  utterjy 
disproved  that  any  criminal  opera- 
tion was  performed  or  attempted 
at  that  time.  The  court  refused 
to  charge  other  than  that  there 
was  no  direct  evidence  of  what 
took  place,  except  that  of  de- 
fendant, and  as  to  that  the  jury 
were  not  compelled  to  accept  all 
of  it,  but  might  believe  such  as 
they  credited  and  reject  such  as 
they  discredited.  Said  counsel 
then  requested  the  court  to  charge 
that  there  was  "no  evidence  to 


justif^r  a  finding  that  any  criminal 
operation  was  performed  or  at- 
tempted" by  defendant  on  that 
occasion.  Iliis  the  court  refused. 
Held,  error.    People  v.  Fan  Zile, 

868 

2.  Evidence  was  given  on  the  part 
of  the  prosecution  tending  to  sup- 

Sort  the  second  count  in  the  in- 
ictment.  The  case  was  sub- 
mitted on  both  counts  and  a 
general  verdict  of  guilty  rendered. 
Bield,  that  this  did  not  render  the 
error  harmless,  as  defendant  may 
have  been  prejudiced  in  respect 
to  the  charge  in  the  second  count 
by  the  ruling.  Id, 


ACTION. 

1.  An  action  to  remove  testamentary 
trustees,  holding  title  to  real  es- 
tate under  the  trust,  is  a  purely 
personal  action,  having  no  con- 
nection with  the  title,  within  the 
meaning  of  the  provision  of  the 
Code  of  Civil  Procedure  (Subd.  1, 
§  263),  giving  to  superior  city 
courts  jurisdiction  in  an  action  to 
procure  a  judgment  affecting  an 
estate  or  interest  in  real  property 
or  a  chattel  real.     Paget  v.  Stevens. 

172 

2.  Even  where  property  is  in  the 
custody  of  the  law  it  is  a  matter 
of  course  for  the  court,  on  appli- 
cation made  in  good  faith,  to 
permit  suit  to  be  brought  by  a 
third  person  claiming  rights 
therein,  and  if  action  has  been 
brought  without  such  permission 
the  court  will,  if  the  conduct  of 
plaintiff  has  not  been  willful, 
permit  the  action  to  proceed. 
Bead  v.  Brayton,  •  842 

3.  While  the  formal  demand  for  re- 
lief with  which  a  complaint  con- 
cludes is  not  conclusive  as  to  the 
character    of   the   action,    i,    a.. 
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whether  legal  or  equitable,  yet 
,  where  the  complaint  sets  forth 
facts  that  may  support  equally  an 
action  at  law  or  equity,  the  char- 
acter of  the  action  is  determined 
by  the  relief  demanded.  OBrien 
V.  MtzgeraM.  377 

4.  The  complaint  in  an  action 
brought  by  receivers  of  corpora- 
tions alleged  that  each  of  the  de- 
fendants had  been  a  director  of 
the  corporation  during  a  period 
stated.  This  showed  that  they 
had  not  all  been  directors  for  the 
same  length  of  time  or  during  the 
same  period.  The  complaint 
then  set  forth  various  acts  of  neg- 
ligence and  wrong  doing  on  the 
part  of  defendants,  as  directors, 
resulting  in  large  losses  to  the 
corporation.  A  money  judgment 
was  asked  against  the  defendants 
iointlv  for  the  full  amount  of 
loss  claimed.  There  was  no  aver- 
ment that  an  accounting  was 
necessary  to  ascertain  the  dam- 
ages, nor  was  it  asserted  that  de- 
fendants were  severally  liable 
for  separate  and  personal  mis- 
conduct. On  demurrer  based 
upon  the  ground  that  different 
causes  of  action  affecting  different 
defendants  had  been  improperly 
joined,  hdd^  that  the  action  was 
to  be  regarded  as  one  at  law;  and 
so,  that  the  demurrer  was  well 
taken.  Id, 

See  Cause  op  Action. 
Equity. 
Law. 


ADJOINING  OWNERS. 

H.,  the  owner  of  a  lot  adjoining 
that  of  plaintiff's,  entered  into  a 
contract  with  defendants  by  which 
they  agreed  to  build  a  house  upon 
said  lot  and  "to  become  answer- 
able and  accountable  for  any  dam- 
ages *  *  *  to  the  property 
*  *  *  of  any  neighbor  *  ♦  * 
during  the  performance  of  said 
work.  Defendants  entered  into 
a  contract  with  D. ,  by  which  the 
latter  agreed  to  do  the  necessarv 
excavation,  he  assuming  "all 
responsibility  for  any  loss  or  dam- 
age to  persons  or  property  "  while 
engaged  in  the  work,  and  to  save 
•defendants    harmless   therefrom. 


In  blasting  rock  upon  said  lot, 
while  D.  was  engag«i  in  the  per- 
formance of  his  contract,  plain- 
tiff's house  was  injured.  In  an 
action  to  recover  damages  the  evi- 
dence tended  to  show  that  the 
damage  was  caused  by  the  negli- 

fent  manner  in  which  D.  con- 
ucted  the  work  of  blasting.  The 
trial  court  charged  the  jury  that 
in  any  event  the  defendants  were 
liable.  Held,  error;  that  defend- 
ants were  not  liable  for  negligence 
on  the  part  of  D.;  that  if  there 
was  nonegUgence,  and  the  injury 
was  the  inevitable  result  of  the 
blasting,  no  one  was  liable,  and  if 
defendants*  contract  with  H.  was 
to  be  treated  as  a  contract  of  in- 
demnity, it  imposed  no  liability, 
as  H.  was  not  liable;  that  the 
clause  referred  to  could  not  be 
considered  as  inserted  for  plain- 
tiff's benefit,  but  even  if  so  held, 
as  she  was  not  a  party  to  the  con- 
tract or  in  privity  therewith,  as  to 
her  it  was  without  consideration 
and  she  could  not  enforce  it. 
French  Y,  Vix.  90 


ADMISSIONS  AND  DECLARA- 
TIONS. 

The  declarations  of  an  agent  are 
only  admissible  against  his  prin- 
cipal when  the  agent  is  acting  at 
\ess,t  prima  fade  loT  his  principal 
and  within  the  scope  of  his  actual 
or  apparent  authority.  Bank  N, 
T.  Nat,  Bkg,  Aesn.  v.  A.  D,  db  T. 
Co.  559 

ADULTERY. 

While  the  uncorroborated  evidence 
of  prostituted  alone  is  insufficient 
to  sustain  a  charge  of  adultery  in 
an  action  for  divorce,  yet  slight 
corroboration  is  sufficient  where 
the  defendant  fails  to  take  the 
stand  in  his  own  behalf.  McCarthy 
V.  McCarthy,  285 


ADVANCEMENT. 

1.  Plaintiff  and  the  three  defendants 
were  the  children  and  only  heirs  at 
law  of  P.,  who  died  intestate,  own- 
ing a  farm  of  163  acres.  In  an 
action  for  partition  defendants 
claimed  that  P.  in  his  lifetime 
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conveyed  to  plaintifiTs  wife  fifty- 
nine  acres,  then  a  part  of  the  farm, 
three  absolutelviind  the  remainder 
subject  to  a  life  estate  reserved  by 
the  grantor;  that  such  conveyance 
was  intended  by  P.  as  an  advance- 
ment and  as  and  for  plaintiff's 
share  in  his  father's  real  estate, 
And  was  accepted  by  the  wife,  with 
knowledge  of  such  intent,  and 
that  plaintiff  knew  and  acquiesced 
in  the  conveyance  for  such  pur- 
pose. Ilddy  that  parol  evidence 
was  competent  to  show  that  said 
deed  was  intended  as  an  advance- 
ment to  plaintiff;  also  that  such 
an  advancement  could  be  made  by 
the  conveyance  to  the  wife;  but 
that  it  was  incumbent  on  defend- 
ants to  establish  by  satisfactory 
evidence  that  said  conveyance  was 
in  fact  made  as  an  advancement. 
Palmer  v.  Gulbertsoii,  213 

2.  The  referee  found  that  the  value 
of  the  tifty-nine  acres  at  the  time 
of  said  conveyance  was  one-fourth 
of  the  value  of  the  whole  faim  as 
the  intestate  then  owned  it.  Plain- 
tiffs counsel  claimed  that  the  value 
of  the  life  estate  should  have  been 
deducted  to  **  reach  the  worth  of 
the  property  when  given  "  to  meet 
the  requirements  of  the  Revised 
Statutes.  (IRS.  754,^25.)  Ildd, 
that  the  land  iu  which  the  life 
estate  was  reserved  must  be 
deemed  to  have  been  given  at  the 
time  of  the  death  of  the  intestate,, 
when  the  gift  would  first  vest  in 

Id. 


B.  The  consideration  mentioned  in 
said  deed  to  plaintiff's  wife  was 
$4,720.  Held,  it  was  to  be  pre- 
sumed that  this  was  inserted  as 
the  value  of  the  land  in  the  esti- 
mation of  the  parties  at  the  time 
of  the  conveyance,  and  as  this  sum 
was  undisputedly  equal  to  one- 
fourth  the  value  of  the  whole  farm 
at  the  time  of  the  conveyance,  all 
controversy  in  respect  to  value  was 
foreclosed  by  the  statute.  (1  R. 
S.  754,  §  25.)  Id, 


ADVERSE  POSSESSION. 

Where  land  is  uninclosed,  unculti- 
vated, unimproved  and  unoccu- 
pied, the  facts  that  a  person  has 
for   twenty    years  clumed    title 


thereto,  surveyed  it,  marked  its 
boundaries  by  monuments,  cut 
trees  thereon  from  time  to  time, 
and  for  a  few  years  has  paid 
taxes  thereon,  do  not  establish  an 
adverse  possession,  nor  do  these 
facts,  in  the  absence  of  a  con- 
structive or  actual  possession, 
authorize  the  presumption  of  a 
grant  from  the  true  owner.  Mis- 
sion of  Immaculate  Virgin  v.  Cro- 
nin,  524 

AGREEMENT. 

See  Contract. 


ALIMONY. 

1.  It  is  within  the  discretion  of  the 
court  in  an  action  for  divorce 
brought  by  the  wife  to  provide 
that  alimony  shall  be  paid  from 
the  time  of  the  commencement  of 
the  action.  McCarthy  v.  McCar- 
thy. 285 

2.  The  complaint  in  an  action  for 
divorce  brought  by  the  wife  al- 
leged that  the  parties  were  mar- 
ried in  this  state  and  that  plain- 
liff  resided  here.  The  summons 
was  served  in  this  state  and  de- 
fendant appeared  and  answered. 
The  answer,  after  denying  the 
commission  of  the  offenses  charged 
in  the  complaint,  as  a  separate  de- 
fense alleged  that  both  parties 
were,  "at  all  the  times  men- 
tioned in  the  complaint,"  resi- 
dents of  the  state  of  Pennsylvania, 
and  that  the  courts  of  this  state  bad 
no  jurisdiction.  To  this  plaintiff 
demurred  as  upon  its  face  insufB- 
cient.  Upon  the  pleadings  and 
other  proof  which  warranted  a 
finding  that  the  parties,  before  the 
commencement  of  the  action,  had 
separated,  and  that  plaintiff  was 
then  a  resident  of  this  state  as  de- 
fined by  the  Code  of  Civil  Pro- 
cedure (S  1768),  an  order  was 
granted  directing  the  payment  by 
plaintiff  of  sums  specified  for 
counsel  fee  and  alimony.  Ileldt 
that  the  court  had  power  to 
make  the  order;  that  even  if  the 
fact  of  residence  in  another  state 
was  to  be  deemed  settled  by  the 
demurrer,  the  legal  effect  of  the 
fact  presented  an  issue  of  law 
which  defendant  had  no  absolute 
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right  to  have  decided  upon  a  mo- 
tion, and  the  court  has  power  to 
compel  defendant  to  furnish  plain- 
tiff with  means  to  meet  it  in 
the  usual  way;  but  that  no  such 
effect  could  be  given  to  the  plead- 
ings upon  a  motion  like  this,  in 
such  an  action.     Oray  v.    Chray. 

354 

ANTE-NUPTIAL  AGREEMENT. 

The  rule  that  where  an  agreement  is 
made  between  parties  standing  in 
a  confidential  relation,  or  in  a  rela- 
tion which  gives  to  one  party 
great  influence  over  the  other,  and 
the  agreement  is  to  the  advantage 
of  the  party  in  whom  the  confi- 
dence IS  reposed  or  whose  influ- 
ence is  the  dominant  one,  and  to 
the  detriment  of  the  other  party, 
the  former  will  not  be  permitted 
to  enforce  the  agreement  unless  it 
appears  that  he  acted  in  the  utmost 
good  faith  and  that  disclosure  was 
made  of  all  the  material  facts,  or 
that  the  other  party  acted  with  a 
clear  comprehension  of  the  ob- 
ject and  effect  of  the  agreement, 
applies  in  favor  of  a  wife  in 
respect  to  an  ante-nuptial  eon- 
tract,  and  the  courts  will  regard 
with  rigid  scrutiny  such  a  contract 
where  it  deprives  her  of  any  pros- 
pective interest  in  the  estate  of  her 
intended  husband,  and  especially 
where  no  provision  is  made  therein 
for  her  support  in  case  she  survives 
him.    Qratiam  v.  Graham,        573 


APPEAL. 

1.  Under  the  provisions  of  the  act 
providing  for  rapid  transit  rail- 
ways in  certain  cities  (Chap.  4, 
Laws  of  1891,  as  amended  by  chap. 
102,  Laws  of  1892),  which  makes 
the  authorization  of  the  Supreme 
Court  a  prerequisite  to  the  right 
of  a  bridge  company  to  construct 
and  operate  an  elevated  railway  as 
an  approach  to  its  bridge,  in  case 
of  failure  to  obtain  the  consent 
of  property  owners,  the  power  con- 
ferred upon  the  court  is  discretion- 
ary and  exclusive,  and  its  order 
refusing  the  authorization  upon 
the  ments,  where  no  abuse  of  its 
discretion  is  shown,  is  not  review- 
able here.  In  re  E,  R.  Bridge 
Co,  249 


2.  ComralssionerB  appointed  under 
the  Qeneral  Railroad  Act  (Chap. 
140,  Laws  of  1850,  as  amended)  m 
proceedings  to  condemn  lands  for 
railroad  purposes,  are  judges  of 
the  law  and  the  fact  so  far  as  re- 
lates to  the  compensation  to  be 
awarded  to  landowners.  When 
their  order  has  been  confirmed  and 
the  order  of  confirmation  has  been 
affirmed  by  the  General  Term  of 
the  Supreme  Court,  no  further  ap- 

Seal  can  be  taken.    In  re  8,  B.  R. 
I  Co.  263 

8.  The  General  Term  may  set  aside 
and  vacate  the  report  for  errors  of 
law  or  of  fact,  and  direct  a  new  ap- 
praisal. In  which  case  the  second 
report  "is  final  and  conclusive  on 
all  the  parties  interested  "  (§  18), 
except  in  case  there  is  some  irre^- 
larit^  in  the  proceedings  affectmg 
the  jurisdiction  of  the  commission- 
ers, or  fraud,  mistake  or  accident 
of  such  a  character  as  would  au- 
thorize a  court  of  equity  to  set 
aside  a  judgment,  a  report  of  a 
referee  or  an  award  of  arbitrators. 

Id. 

4.  It  seems,  where  a  case  is  brought 
within  these  exceptions,  the  Su- 
preme Court  may,  upon  motion, 
set  aside  the  report  of  the  commis- 
sionera,  and  if  it  refuses  so  to  do, 
upon  undisputed  facts,  an  appeal 
from  its  aetermination  may  be 
taken  to  this  court.  Id, 

5.  An  order  confirming  the  report  of 
commissioners  in  such  a  proceed- 
ing was  reversed  by  the  General 
Term,  the  report  set  aside  and  a 
new  appraisal  ordered.  The  sec- 
ond report  was  confirmed  and  the 
order  of  confirmation  was  affirmed 
by  the  General  Term.  An  appeal 
to  this  court  was  dismissed.  (141 
N.  Y.  532.)  Thereupon  the  rail- 
road company  made  a  motion  at 
Special  Term  to  set  aside  and  va- 
cate the  second  report  on  the 
ground  that  the  awara  made  **  was 
vitiated  by  error,  misconduct,  ir- 
regularity and  mistake  on  the  part 
of  the  commissionera. "  Tliere  was 
no  claim  of  irregularity  in  the  pro- 
ceedings and  no  allegation  of 
fraud,  mistake  or  accident;  the 
moving  party  simply  alleged  errors 
of  law  and  lact  in  the  determina- 
tion made.    The  motion  was  de- 
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ided  and  the  order,  on  appeal  to 
the  General  Term,  was  afflnned. 
Held,  that  the  General  Term  order 
was  not  appealable  here;  that  the 
second  report,  even  if  demon- 
strably erroneous,  was  final  and 
conclusive.  Id. 

6.  In  an  action  to  foreclose  a  mort- 
gage which  had  been  assigned  by 
plamtiff  as  administrator  of  the 
mortgagee,  deceased,  to  a  third  per- 
son and  by  the  latter  to  plaintiff  in- 
dividually the  defendants  pleaded 
a  defect  of  parties,  in  that  the 
next  of  kin  of  the  deceased  mort- 
gagee were  not  made  parties.  It 
appeared  that  the  only  next  of 
km  were  plaintiff  and  a  sister  who 
died  without  issue.  It  was  claimed 
that  she  married  and  left  a  will. 
The  alleged  will  was  admitted  to 
probate,  but  the  surrogate's  decree 
was  reversed  by  the  General  Term, 
and  the  questions  involved  were 
sent  to  a  jury  for  trial.  At  the 
time  of  the  trial  of  the  action  these 
questions  remained  undisposed  of, 
and  no  executor  or  administrator  of 
the  deceased  sister  had  been  ap- 
pointed. The  Special  Term  maae 
no  findings  under  the  plea  of  de- 
fect of  parties,  but  dismissed  the 
complaint  on  the  ground  that  the 
assignment  of  the  mortgage  was 
void.  The  General  Term  reversed 
the  judgment  and  ordered  a  new 
trial  without  passing  upon  the 
question  as  to  parties.  Defendants 
appealed  from  the  order  giving  the 

■  required  stipulation.  Jleid,  that  an 
order  of  affirmance  and  for  ludg- 
ment  absolute  on  the  stipulation 
was  proper.     limd  v.  Knell.     484 

7.  Where  evidence  tending  to  prove 
a  material  fact  at  issue  m  an 
action,  but  which  requires  proof 
of  other  facts  to  complete  the 
chain  of  proof,  ia  received  under 
objection,  and  such  other  facts  are 
not  proved,  the  presence  of  the 
evidence  in  the  record  is  no  ground 
for  revei*sal  in  the  absence  of  a 
motion  to  strike  it  out.  U.  S. 
Vinegar  Co.  v.  Schlegel.  537 

8.  Where  on  appeal  from  a  judg- 
ment entered  on  the  report  of  a 
referee,  the  appellant  desires  a  re- 
view of  the  facts,  he  must  insert 
in  the  record  a  statement  that  it 
contains  all  the  evidence  or  all 
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that  is  material  to  the  question 
sought  to  be  reviewed.  Dibble 
V.  Dimiek.  649 

9.  No  particular  form  of  words, 
however,  is  required  for  this  state- 
ment, and  where  there  is  a  state- 
ment in  the  record  that  it  con- 
tains all  the  testimony,  and  both 
parties  proceed  to  argument  with- 
out any  objection  as  to  the  power 
of  the  General  Term  over  the 
whole  case,  the  court  is  warranted 
in  assuming  that  all  the  evidence 
is  in  the  case  and  should  pass  upon 
the  facts.  Id. 

10.  Where  the  record  contained  a 
statement  that  it  contained  all  the 
testimony,  and  the  order  of  the 
General  Term  was  a  general  affirm- 
ance of  the  judgment  without 
specifj'in^^  the  grounds  or  in  any 
way  hmitmg  its  legal  effect,  JieUl, 
that  the  order  imported  that  every 
question  in  the  case  both  of  law 
and  fact  liad  been  disposed  of; 
that  to  raise  the  point  here  that 
the  General  Term  refused  to  re- 
view the  facts  for  want  of  a 
proper  and  sufficient  record,  this 
should  appear  by  a  proper  state- 
ment in  the  order,  and  that  the 
fact  that  this  appeared  in  the 
opinion  of  the  General  Term  was 
not  sufficient.  Id. 

11.  Where  a  plaintiff  rightfully 
claims  a  preference  on  the  trial 
calendar,  and  the  defendant  does 
not  oppose  the  motion,  but  the 
same  is  denied  by  the  court, 
plaintiff's  remedy  is  not  by  appeal 
but,  it  seems,  by  mandamus  to 
compel  the  trial  judge  to  do  his 
duty.  Hayes  v.  Consolidated  O. 
Co.  N.  Y.  641 

12.  Where,  upon  argument  of  an 
appeal  to  this  court  from  an  order 
reversing  a  judgment  iu  his  favor, 
and  granting  a  new  trial,  the  ap- 
pellant's counsel  was  reminded  of 
the  danger  to  which  the  appellant 
was  exposed  by  reason  of  his 
stipulation  for  judgment  absolute, 
and  opportunity  given  him  to 
withdraw  his  appeal,  which  he 
declined,  and  proceeded  to  argu- 
ment, held,  that  such  appellant, 
after  a  decision  against  him,  would 
not  be  permitted  to  withdraw  bis 
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stipulation  and  take  a  new  trial. 
WiUiams  ▼.  Lindblom,  675 

When  order  granting  tempo- 
rary ir^unction  iwt  reviewable  here. 

See  If .  A  N.  B,  Hosiery  Co,  v. 
Arnold.  265 

Where    erwr    in    charge   on 

enminal  trial  as  to  endenee  upon  one 
count  in  the  indictment,  which  con- 
tained two  counts,  not  rervdered  harm- 
less  by  general  verdict  of  guilty. 

See  People  v.  Van  Zile.  368 


ASSESSMENT  AND  TAXATION. 

1 .  Under  the  provision  of  the  Collat- 
eral Inheritance  Tax  Act  of  1887 
(§  5,  chap.  713,  Laws  of  1887).  pro- 
vidins:  that  the  penalty  of  ten  per 
cent  imposed  by  the  act  (§  4)  in 
case  of  non-payment  of  the  taxes 
prescribed  within  eighteen  months 
after  the  death  of  a  decedent  shall 
not  be  charged,  when,  for  reasons 
specified,  the  decedent's'  estate 
could  not  be  settled  within  the 
eighteen  months,  but  only  six  per 
cent  from  the  expiration  of  the 
eighteen  months,  the  executors  of 
the  estate  of  a  decedent  who  died 
prior  to  the  passage  of  the  Repeal- 
ing Act  of  18»a  (Chap.  309,  Laws 
of  1802)  had  the  right  to  ask  that 
the  interest  to  be  charged  for 
delayed  payment,  excused  under 
said  provisions,  should  be  six  per 
cent,  beginning  at  the  expiration 
of  the  eighteen  months.  In  re 
Jfhyertoeather.  114 

2.  Such  a  case,  therefore,  comes 
within  the  provision  of  said  Re- 
pealing Act,  saving  from  the  re- 
pealing clause  any  **  right  accru- 
ing, accrued  or  acquire  prior  to 

.  May  1,  1892,  under  or  by  virtue 
of  any  law  so  repealed."  Id. 

3.  Accordingly  held,  where  a  de- 
cedent died  in  November,  1890, 
and  the  probate  of  his  will  was 
contested,  but  the  same  was  ad- 
initted  to  probate  in  March,  1891, 
And  the  executors  of  the  will  failed 
to  pay  a  portion  of  the  taxes  im- 
posed by  the  act  of  1887  within 
eighteen  months  of  the  death, 
that  the  ten  per  cent  penalty  could 
not  be  imposed,  and  six  per  cent 
interest  could    only  be    charged 


from  and  after  the  expiration  of 
the  eighteen  months.  Id. 

4.  By  the  will  of  H.  she  gave  a 
fund  of  $50,000  to  trustees  in 
trust  to  hold  the  same  for  the 
lives  of  the  mother  of  the  testatrix 
and  of  her  daughter,  the  income 
to  be  paid  to  the  mother  for  life 
and  if  the  daughter  survived,  to 
her  for  life,  the  principal  at  the 
expiration  of  the  trust  to  be  paid 
to  the  issue  of  the  daughter,  if 
any  living  at  her  death,  if  none 
then  to  two  nieces  of  the  testatrix. 
The  testatrix  died  leaving  her 
mother,  daughter  and  a  child  of 
the  latter  surviving.  Inproceed- 
ings  before  the  surrogate  to  fix 

^  the  amount  of  tax,  under  the 
Transfer  Tax  Act  of  1892  (Chap. 
399,  Laws  of  1892),  it  was  de- 
cided that  the  value  of  the 
mother's  life  estate  was  less  than 
$10,000.  Held,  that  under  the 
provision  of  said  act  (§  22)  de- 
claring that  the  words  "estate" 
and  "  property,"  as  used  therdn, 
shall  "mean  the  property  or  in- 
terest therein  of  the  testator" 
passing  or  transferred,  not  that 
"passmg  or  transferred  to  indi- 
vidual legatees,"  etc.,  and  that 
the  word  "transfer"  shall  "in- 
clude the  passing  of  property  or 
interest  therein  in  possession  or 
enjoyment,"  the  life  estate  of 
the  mother  did  not  come  within 
the  limitation  in  said  act  (§  2)  de- 
claring that  "such  transfer  of 
property  sliall  not  be  taxable 
under  this  act  unless  it  is  per- 
sonal property  of  the  value  of 
ten  thousand  dollars  or  more;" 
that  the  limitation  applied  to 
the  aggregate  value  of  all  the 
property  so  transferred,  not  to  the 
separate  value  of  each  several 
transfer;  and  so,  that  the  mother's 
interest  was  taxable;  but  that  the 
estates  of  the  daughter  and  grand- 
child were  not  presently  taxable, 
and  could  only  be  taxed  when 
their  rights  became  fixed  and  ac- 
tual.   /;*  re  Hoffman  827 

5.  It  seems,  that  said  definitions  do 
not  affect  the  general  nature  of 
the  tax  imposed  by  the  act  as 
heretofore  determined  by  this 
court-;  t.  e.,  that  the  tax  is  im- 
posed upon  the  right  of  succes- 
sion to  property  or  estates  which 
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Test  in  the  successors  severally, 
and  not  upon  the  property  or 
estate  of  the  decedent;  but  they 
apply  simply  to  provisions  of  the 
act,  like  the  one  fixing  the  limi- 
tation, where  the  word  "prop- 
erty" is  used  by  itself  and  to 
some  extent  ambiguously,  and, 
therefore,  needs  the  help  of  a 
definition.  Id. 

6.  On  application  to  the  state  comp- 
troller  under  the  statute  (^^  ^^» 
69,  70,  chap.  427,  Laws  of  1855) 
for  the  redemption  of  a  tract  of 
land  containing  5,455  acres,  sold 
for  unpaid  taxes,  it  was  claimed 
by  the  appellant  that  one  D.  had 
been  an  actual  occupant  of  part  of 
said  land  during  the  two  years 
subsequent  to  the  delivery  of  the 
comptroller's  deed,  and  no  notice 
to  redeem  had  been  served  upon 
him.     It  appeared  that  D.  occu- 

gied  a  loghouse  on  an  island  in  a 
ike  included  in  the  tract  as  a 
hunting  camp  at  irregular  inter- 
vals, and  without  any  use  of  the 
mainland,  except  to  roam  over  it 
in  pursuit  of  game.  Ildd,  that 
this  did  not  constitute  actual  occu- 
pancy within  the  meaning  of  the 
statute,  and  so  that  the  applica> 
tion  was  properly  denied.  People 
ex  rel,  v.  Campbell,  885 

7.  The  application  was  made  by 
one  M. ;  the  papers  did  not  show 
that  he  had  any  interest  in  the 
premises.  Held,  that  the  provis- 
ion of  the  act  (§  70)  providing 
that  "the  occupant  or  any  other 
person  *  *  *  may  redeem  the 
said  land,"  did  not  permit  a  stran- 
ger to  the  title  to  intervene,  but 
only  included  "  any  other  person  " 
having,  or  claiming  in  good  faith 
to  have,  such  substantial  interest 
in  the  premises  as  would  entitle 
him  to  redeem ;  and  so,  that  the 
applicant  was  not  entitled  to  re- 
deem. Id. 

ASSIGNMENT. 

1.  An  assignment  of  a  mortgage  by 
an  administrator  of  a  aeceasea 
mortgagee  to  a  third  pers6n,  and 
by  the  latter  to  the  administrator 
Individually,  is  not  void,  but  void- 
able at  the  election  of  the  next  of 
kin  of  the  intestate  ;  and  so,  in  an 
<  action  by  the  administrator,  in  his 


own  name  as  owner,  to  foreclose 
the  mortgage,  the  mortgagor  and 
his  successors  in  interest  may  not 
controvert  plaintiff's  title.  Heed 
V.  KtuU.  484 

2.  In  such  an  action  the  defendants 
pleaded  a  defect  of  parties,  in  that 
the  next  of  kin  of  the  deceased 
mortgagee  were  not  made  parties. 
It  appeared  that  the  onljr  next  of 
kin  were  plaintiff  and  a  sister  who 

•  died  i^ithout  issue.  It  was  claimed 
that  she  married  and  left  a  will. 
The  alleged  will  was  admitted  to 
probate,  but  the  surrogate's  decree 
was  reversetl  by  the  €k>neral  Term, 
and  the  questions  involved  were 
sent  to  a  jury  for  trial.  At  the 
time  of  the  trial  of  the  action  these 
questions  remained  undisposed  of, 
and  no  executor  or  administrator 
of  the  deceased  sister  had  been  ap- 
pointed. The  Special  Term  maae 
no  findings  under  the  plea  of  de- 
fect of  parties,  but  dismissed  the 
complaint  on  the  ground  that  the 
assignment  of  the  mortgage  was 
void.  The  General  Term  reversed 
the  judgment  and  ordered  a  new 
trial  without  passing  "upon  the 
question  as  to  parties.  Defend- 
ants appealed  from  the  order  giv- 
ing the  required  stipulation,  neld, 
that  an  order  of  affirmance  and 
for  judgment  absolute  on  the 
stipulation  was  proper.  Id. 

3.  An  agreement  by  the  vendor, 
upon  siile  of  a  business  and  its 
good  will,  that  he  will  not  engage 
m  a  similar  business  in  the  same 
place  for  a  period  specified,  is  a 
valuable  right  in  connection  with 
the  business  it  was  designed  to 
protect,  and  may  be  assigned  by 
the  purchaser  upon  a  sale  by  him 
of  the  business,  and  the  assignee 
may  enforce  it  the  same  as  the  as- 
signor coul<J  have  done  had  he  re- 
tained the  business.  Francisco  v. 
Smith.  488 

ATTACHMENT. 

A  warrant  of  attachment  recited  that 
defendant  "  has  assigned  and  dis- 
posed of,  or  is  about  to  assign  or 
dispose  of,"  his  property  with 
intent  to  defraud  her  creditors. 
Held,  that  this  was  not  a  com- 
pliance with  the  provision  of  the 
Code  of  Qvil  Procedure  (§  641) 
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which  requires  the  warrant  to 
"  briefly  recite  the  ground  of  the 
attachment ; "  that  the  warrant 
stated  no  ground,  as  to  state  in  the 
alternative  was  to  state  neither  the 
one  fact  nor  the  other;  and  so,  it 
was  fatally  defective.  Oronin  v. 
Crooki.  852 

ATTORNEYS. 

It  is  the  duty  of  the  court,  whenever 
a  case  is  presented  charging  an 
attorney  at  law  with  dishonest  con- 
duct in  his  professional  character, 
and  the  case  is  properly  proved, 
to  administer  the  proper  punish- 
ment by  removing  him  from  his 
office.    In  re  Ryan  v.  Opdyke,  528 


BANKS  AND  BANKING. 

Defendant  L.,  who,  pursuant  to  an 
arrangement,  had  bid  off  at  a  fore- 
closure sale  certain  lands  in  which 
three  infants  had  an  interest  as 
children  and  heirs  at  law  of  the 
deceased  mortgaaree,  upon  receipt 
of  a  deed  from  the  widow  of  the 
mortgagor  of  her  interest  in  the 
lands,  executed  a  mortgage  thereon 
to  defendant  O.  in  trust  for  the 
three  children  for  $1,000,  payable 
in  three  installments,  with  inter- 
est, which  mortgage  was  duly  re- 
corded. Subsequently  L.  con- 
veyed the  lands  to  O.,  who  there- 
after, and  on  Februaiy  19,  1886, 
executed,  without  consideration, 
and  acknowledged  a  discharge  of 
the  mortgage,  which  he  caused  to 
be  recorded  on  March  9,  1886. 
The  first  installment  of  the  mort- 
gage was  not  then  due.  In  an 
action  by  the  children  to  reinstate 
the  mortgage  and  to  foreclose  the 
same  it  appeared  that  before  the 
execution  of  the  discharge,  O.  ap- 
plied to  defendant,  the  B.  Sav. 
Bank,  for  a  loan  on  the  property, 
which  application  was  granted 
February  1,  1886.  On  examina- 
tion of  the  title  an  abstract  by  the 
county  clerk  was  submitted  to  the 
bank;  this  contained  a  memoran- 
dum of  the  mortgage,  which  was 
described  as  given  in  trust  for  said 
minor  children.  Across  this  was 
written  :  "  Discharged  March  6, 
1886."  The  bank  made  the  loan, 
having  no  notice  or  knowledge  of 
the  mortgage  except  as  given  by 


the  abstract  and  the  record  of  tho 
mortgage.  IIM,  that  the  accept- 
ance by  O.  of  the  mortgage  con- 
taining the  declaration  of  trust 
was  an  acknowledgment  of  the 
trust  and  bound  him  to  perform 
it;  that  the  satisfaction  of  the 
mortgage  was  a  breach  of  trust; 
that  the  bank  was  chargeable  with 
knowl^^e  of  the  trust,  also  that 
the  relation  of  the  trustee  to  the 
property  had  changed  so  that  when 
he  executed  the  satisfaction  he  was 
himself  the  owner  of  the  land,  and 
in  satisfying  the  mortgage  was 
dealing  with  the  trust,  and  that  he 
satisfi^  it  before  it  became  due ; 
that  there  was  no  indication  in  the 
mortgage  of  authority  in  the  trus- 
tee to  accept  before  it  became  due, 
or  to  vary  the  trust  security;  that 
the  bank  was  bound  to  inquire  bv 
what  authority  the  trustee*  acted,, 
and  having  failed  to  do  so,  and  in 
the  absence  of  proof  of  any  affirma- 
tive power  conferred  upon  him,  it 
was  not  protected,  and  that  plain- 
tiffs were  entitled  to  the  relief 
sought.     Kirschy.  Toeier,        890 


BILLS,  NOTES,  CHECKS. 

1.  It  seems,  that  the  mere  presence  of 
a  corporate  seal  upon  an  instru- 
ment in  the  fonn  of  a  promissory 
note,  executed  by  the  corporation 
without  any  evidence  that  its 
officers  intended  to  or  did  affix  it, 
does  not  change  the  character 
of     the     instrument.      Weeks    v. 

Hsler.  374 

2.  Upon  the  margin  of  such  an 
instrument  was  impressed  the 
name  of  the  corporation,  with  the 
words  "Incorporated.  Seal." 
There  was  no  recital  that  the  seal 
of  the  cori)oration  was  affixed, 
and  in  an  action  against  the  payee 
as  indorser  of  the  instrument, 
there  was  no  evidence  that  the 
corporate  seal  was  impressed,  or 
that  what  thus  appeared  was  the 
corporate  seal.  Ileld,  that  the 
paper  could  not  be  regarded  as 
a  sealed  instrument.  Id. 

3.  As  to  whether  the  presence  upon 
such  an  instrument  of  the  cor- 
porate seal  wo.uld  affect  its 
negotiability,  qwBre.  I(L 
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4.  The  acceptance  of  a  draft  by  the 
drawee  is  no  evidence  of  a  loan 
by  him  to  the  drawer.  The 
drawee  is  presumably  a  debtor  for 
the  amount  of  the  draft  and  pay- 
ment of  it  a  discharge  of  the  debt. 
DaylsY.  Unglish.  556 

5.  In  an  action  to  recover  an  alleged 
loan  the  comphunt  set  up  part 
payment  by  delivery  of  certain 
goods  and  asked  judgment  for 
the  balance.    The  answer,  after  a 

feneral  denial,  alleged  a  sale  and 
elivery  of  goods  by  defendants 
to  pluintijffs,  at  an  agreed  price, 
payments  thereon  to  an  amount 
speciflcd,  leaving  a  balance  due, 
for  which  judgment  was  asked. 
Plaintiff,  on  the  trial,  simply  pro- 
duced drafts  drawn  by  defendants 
upon  them  and  his  acceptance  and 
payment  thereof.  No  motion  for 
a  non-suit  was  made  and  the  trial 
proceeded,  the  substantial  contro- 
versy being  as  to  the  agreed  price 
for  the  goods  sold,  in  regard  to 
which  the  evidence  was  con- 
flicting, and  the  only  claim  of 
plaintiffs,  if  any,  was  for  an 
over- payment.  The  court  was 
requested  by  plaintiffs,  but 
refused,  to  charge  that  so  far  as 
the  counterclaim  was  concerned 
the  burden  of  proof  rested  upon 
defendants.  Held,  no  error;  that 
while  the  charge  would  have  been 
proper  had  plaintiffs  proved  the 
alleged  loan,  as  they  failed  in  tliis 
and  were  obliged  to  prove  an  over- 
payment on  the  contract  of  sale 
and  to  show  this  were  required  to 
prove  its  terms,  upon  this  issue 
they,  not  the  defendants,  had  the 
afflrmative.    Id. 


BRIDGE  COMPANIES. 

Under  the  provisions  of  the  act  pro- 
viding for  rapid  transit  railways 
in  certain  cities  (Chap.  4,  Laws  of 
1891,  as  amended  by  chap.   102, 
Laws  of  1892),  which  makes  the 
authorization    of    the     Supreme 
Court  a  prerequisite  to  the  right 
of  a  bridge  company  to  construct 
and  operate  an  elevated  railway  as 
an  approach  to  its  bridge,  in  case  ' 
of  failure  to  obtain  the  con.sent  of  j 
property  owners,  the  power  con-  j 
lerred  upon  the  court  is  di.scre-  . 
tionary  and  exclusive,  and  its  or-  [ 


der  refusing  the  authorization 
upon  the  merits,  where  no  abuse 
of  its  discretion  is  shown,  is  not 
reviewable  here.  In  re  E.  R. 
Bridge  Co,  249 


BROOKLYN  (CITY  OP). 

1.  A  corporation  was  organized  un- 
der the  act  providing  for  the  incor- 
poration of  water  works  compa- 
nies (Chap.  737,  Laws  of  1873, 
amended  by  chap.  218,  Laws  of 
1880)  to  supply  the  town  of  New 
Lots  with  water.  Subsequently 
the  town  was  annexed  to  the  city 
of  Brooklyn.  By  the  Annexation 
Act  (Chap.  835,  Laws  of  1886)  the 
city  was  prohibited  from  supply- 
ing water  to  the  territory  included 
in  the  town  until  the  expiration  of 
the  charter  of  the  company  or 
until  the  city  should  purchase  or 
acquire  its  property.  Held,  that 
this  act  did  not  affirm  or  establish 
an  exclusive  right  in  the  company 
to  furnish  water  ;  tliat  it  did  not 
operate  upon  it,  but  simply  bore 
upon  the  power  of  the  city,  its 
purpose  being  to  protect  the  com- 
pany's franchise  in  case  the  city 
did  not  purchase  the  corporate 
property  or  acquire  it  by  con- 
demnation proceedings  as  author- 
ized by  the  act.  In  re  City  of 
Broaklyn,  696 

2.  Also,  heM,  that  the  provision  of 
said  act  (§  5)  authorizing  the  city 
to  acquire  the  property  by  pro- 
ceedings in  invitum  was  not  vio- 
lative of  the  constitutional  provis- 
ions prohibiting  the  taking  of 
private  property  except  for  a 
neccs.sary  public  use,  nor  was 
it  unconstitutional  as  authorizing 
tlie  condemnation  of  property 
already  devoted  to  a  public  use 
without  designating  any  different 
or  larger  public  use  to  which  it 
was  to  be  applied ;  that  the  public 
use  for  which  it  was  required  was 
sufficiently  designated  and  was  of 
a  higher  and  wider  scope  than  the 
use  to  which  it  was  already  de- 
voted. '    Id, 


BUILDING  CONTRACTS. 
See  Contracts. 
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BURDEN  OP  PROOF. 

1.  Plaintiff  and  the  three  defendants 
were  the  children  and  only  heirs 
at  law  of  P.,  who  died  intestate, 
owning  a  farm  of  162  acres.  In 
an  action  for  partition  defendants 
claimed  that  P.  in  his  lifetime  con- 
veyed to  plaintiff's  wife  fifty -nine 
acres,  then  a  part  of  the  farm, 
three  absolutely  and  the  remainder 
subject  to  a  life  estate  reserved  by 
the  grantor;  that  such  conveyance 
was  intended  by  P.  as  an  advance- 
ment and  as  and  for  plaintiff's 
share  in  his  father's  real  estate, 
and  was  accepted  by  the  wife, 
with  knowledge  of  such  intent, 
and  that  plaintiff  knew  and  ac- 
quiesced in  the  conveyance  for 
such  purpose.  Held,  that  parol 
evidence  was  competent  to  show 
that  said  deed  was  intended  as  an 
advancement  to  plaintiff;  also  that 
such  an  advancement  could  be 
made  by  the  conveyance  to  the 
wife;  but  that  it  was  incumbent 
on  defendants  to  establish  bv  sat- 
isfactory evidence  that  said  con- 
veyance was  in  fact  made  as  an 
advancement.  Palmer  v.  Culbert- 
9an,  218 

2.  In  an  action  to  recover  an  alleged 
loan  the  complaint  set  up  part 
payment  by  delivery  of  certain 

goods  and  asked  judgment  for  the 
alance.  The  answer,  after  a  gen- 
eral denial,  alleged  a  |ale  and  de- 
livery of  goods  by  defendants  to 
plaintiffs,  at  an  agreed  price,  pay. 
ments  thereon  to  an  amount  speci- 
fied, leaving  a  balance  due,  for 
which  judgment  was  asked. 
Plaintiff,  on  the  trial,  simply  pro- 
duced drafts  drawn  by  defendants 
upon  them  and  his  acceptance  and 
payment  thereof.  No  motion  for 
a  non-suit  was  made  and  the  trial 
proceeded,  the  substantial  contro- 
versy being  as  to  the  agreed  price 
for  the  goods  sold,  in  regard  to 
which  the  evidence  was  conflict- 
ing, and  the  only  claim  of  plain 
tiffs,  if  any,  was  for  an  over- pay- 
ment. The  court  was  requested 
by  plaintiffs,  but  refused,  to 
charge  that  so  far  as  the  counter- 
claim was  concerned  the  burden 
of  proof  rested  upon  defendants. 
Held,  no  error;  that  while  the 
charge  would  have  been  proper 
had  plaintiffs  proved  the  alleged 


loan,  as  they  failed  in  this  and 
were  obligea  to  prove  an  over- 
payment on  the  contract  of  sale, 
and  to  show  this  were  required  to 
prove  its  terms,  upon  this  issue 
they,  not  the  defendants,  had  the 
affirmative.     Doyle    v.    Uhglish. 

606 

8.  Where  in  an  action  of  ejectment 
plaintiff  proves  a  clear  legal  title 
to  the  land,  and  defendant  relies 
upon  an  equitable  claim,  this  he 
is  bound  to  establish,  the  same  as 
he  would  had  he  commenced  an 
action  for  equitable  relief.  Dyke 
V.  Sparffur.  651 


BUSINESS  CORPORATIONS. 

1.  A  cause  of  action  against  a  domes- 
tic business  corporation  for  in- 
juries caused  by  its  negligence 
does  not  abate  upon  its  dissolu- 
tion, but  survives,  and  an  action 
thereon  is  maintainable  against  the 
trustees  holding  the  corporate 
property  for  the  purposes  of  dis- 
tribution. (§  5,  chap.  691,  Laws 
of  1892;  §  80,  chap.  687,  Lav^s  of 
1892.)    MarstaUer  v.  MUU,        898 

2.  In  regard  to  a  business  corpora- 
tion engaged  in  carrying  on  its 
business,  Uie  mere  fact  that  it  is 
temporarily  insolvent  is  not  of 
that  kind  of  materiality  as  excepts 
a  sale  of  its  stock  by  one  who  had 
knowledge  of  this  fact,  but  did 
not  disclose  it  to  the  purchaser, 
from  the  general  rule  of  catetU 
emptor,    BothmiUery.  Stein,    681 


CALENDAR 

Where  a  plaintiff  rightfully  claimf 
a  preference  on  the  trial  calendar, 
and  the  defendant  does  not  oppose 
Uie  motion,  but  the  same  is  denied 
by  the  courts,  plaintiff's  remedy 
is  not  by  appeal  but,  it  ieeme,  by 
mandamus  to  compel  the  trial 
judge  to  do  his  duty.  Bdyei  v. 
Coneolidated  Gas  Co.  N.  T.       641 


CARRIER. 

1.  A  common  carrier  is  liable  to  an 
action  at  law  for  damages  in  case 
of  refusal  to  perform  its  duties  to 
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the  public  for  a  reaaonable  com- 
peoMtioD.    Lough  y.  Outerbridge. 

271 

3.  While  a  common  carrier  is  bound 
to  convey  and  deliver  goods  for  a 
reasonable  compensation,  and  may 
not,  where  the  circumstances  and 
conditions  are  the  same,  unreason- 
ably or  unjustly  discriminate  in 
favor  of  one  against  another,  it 
may  make  a  discount  from  its 
reasonable  general  rates  in  favor 
of  a  particular  customer  or  class 
of  customers  in  isolated  cases  for 
special  reasons  and  upon  special 
conditions.  Id, 

3.  A  carrier  may  by  special  agree- 
ment  give  reduced  rates  to  cus- 
tomers who  stipulate  to  give  it 
all  their  business,  and  refuse  those 
rates  to  others  who  are  not  able 

'  or  willing  to  so  stipulate,  pro- 
vided that  the  charge  exacted 
from  those  others  is  not  excessive 
or  unreasonable.  Id. 

1  The  Q.  S.  Co.,  defendant,  was 
engagea  in  business  as  a  common 
canier  transporting  freight  be- 
tween N.  Y.  and  certain  islands, 
among  them  B.  Its  steamers 
sailed  from  N.  Y.  at  intervals 
of  about  ten  days.  Another 
steamer,  which  was  engaged  in 
the  South  American  trade,  and 
sailed  from  N.  Y.  at  intervals 
of  about  six  weeks,  took  freight 
for  B.  Said  company's  regular 
rates  were  fifty  cents  per  dry  bar- 
rel. It  and  the  other  defendants, 
its  agents,  offered  special  reduced 
rates  of  twenty-five  cents  per  dry 
barrel  to  all  merchants  and  busi- 
ness men  in  N.  Y.  who  would 
agree  to  ship  by  their  line  exclu- 
sively during  the  week  said  out- 
side steamer  was  there  eugaged  in 
obtaining  freight  and  taking  on 
cargo.  Plaintiffs'  firm,  which 
were  shipping  by  that  steamer, 
demanded  of  defendants  that  they 
receive  certain  barrels  of  freight 
and  transport  the  same  from  N. 
Y.  to  B.  at  the  special  rate  of 
twenty -five  cents.  This  defend- 
ants offered  to  do  if  said  firm 
would  agree  to  give  their  ship- 
ments for  that  week  exclusively 
to  their  line,  and  also  offered  to 
carry  plaintiffs'  freight  at  all 
times  without  conditions  for  forty 


cents.  This  offer  the  firm  d^ 
clined,  and  plaintiffs  refused  U> 
receive  the  freight.  The  same 
rates,  terms  and  conditions  were 
offered  to  all  shippers.  In  an 
action  to  compel  defendants  to 
receive  and  transport  plaintiffs' 
freight  at  the  special  reduced 
rates,  without  conditions,  the 
court  found  that  the  rate  of  forty 
cents  was  a  reasonable  one,  and 
that  the  reduced  rate  of  twenty- 
five  cents  was  not  profitable. 
HM,  that  the  action  was  not 
maintainable ;  that  plaintiffs  were 
not  entitled  to  any  relief  either  at 
law  or  in  equity  ;  and  so,  that  the 
complaint  was  properl3r  dismissed. 
(Re-a|gument  ordered  in  this  case, 
see  note,  p.  682.)  Id. 

CASES     REVERSED,     DISTIN- 
GUISHED, ETC. 

May<yr,  etc,,  v.  TiDenty-third  8t.  R  B. 

Co.  (113  N.  Y.  811),  distinguished. 

MmoT,  etc.,  v.  Manhattan  B.  Co. 

22,86 

Harlem  B.,  M.  d  F.  B.  Co.  v.  Town 
Board  (76  Hun,  286),  reversed. 
Harlem  B.,  M.  &  F.  B.  Co.  v. 
Toum  Board  Westchester.  50 

Beardsley  v.  Cook  (67  Hun,  101). 
reversed.    Beardsley  v.  Cook.    143 

Ctymish  v.  F.  B.  F.  Ins.  Co.  (74  N. 

Y.  295),  distinguished.     Frace  v. 

.  2^.  r.,  L.  E,  &  W.  B.  B.  Co.    188 

Byan  v.  K  T.  C.  dH  B.  B.  B.  Co. 
(35  N.  Y.  210),  limited.  Frace  v. 
JV:  F.,  L.  E.  cfc  W.  B.  B.  Co.    189 

Haffey  v.  Lynch  (68  Hun,  507), 
reversed.     Haffey  v.  Lynd^.      241 

Eldredge  v.  Hill  (2  Johns.  Ch.  281), 
distinguished.  Norfolk  d  N.  B. 
H.  Co.  V.  ArnM.  270 

Manicho  v.  Ward  (27  Fed.  RejJ.  529), 
distinguished.  Lough  v.  Outer- 
bridge.  281 

Brooks  V.  Curtis  (50  N.  Y.  689), 
distinguished.     liegus  v.   Beckei'. 

307 

Schile  V.  Brokhahus  (80  N.  Y.  614), 
*    distinguished.    Negus  v.   Becker. 

807 
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Brinkerhoff  v.  Battwick  (105  N.  Y. 
567),  distinffuished.  OBrien  v. 
Fitzgerald.  882 

Bviler  v.  Manhattan  R  Co.  (4  Misc. 
Rep.  401),  reversed.  Biitkr  v. 
Manhattan  R.  Co.  417 

Moody  V.  J5mcA;  (1  Sandf .  304),  distin- 
s^ished.     Willianut  v.  Hays.     445 

r*  V.  PTuznix  Ins.  Co.  (25  J.  &  S. 
99;  127  N.  Y.  656).  distinguished. 
WiUiams  v.  jETav*.  452 


Stephens  v.  Perrine  (69  Hun,  578). 
reversed.  Stephens  y,  Perrine.  476 

# 
JTar**  V.  Gfan^  (126  N.  Y.  316),  dis- 
tinguished.   Stephens  v.  Perrine. 

481 

Jfcforwfowtte  V.  yltwy  (124  N.  Y.  376), 
distinguished.  Stephens  v.  Per- 
rine, 481 

rriwwaiTKS  V.  Mortimer  (128  N.  Y.  1), 
distinguished.  Stephens  v.  P<@r- 
r»W45.  482 

Wheeler  v.  Lawson  (103  N.  Y.  40), 
distinguished.  Stephens  v.  jR?r- 
nn«.  482 

jr*7cA<w  V.  Loioery  (127  N.  Y.  58), 
distinguished.  Stephens  v.  Per- 
rin^.  482 

Smith  Y.  Ferris  (70  Hun,  445),  re- 
versed.    iSm»7A  V.  Ferris.  495 


Lawrence  v.  JPba;  (20  N.  Y.  268),  dis- 
tinguished. Townsend  v.  i&xcA;- 
ham.  522 

GiffordY.  CorriganillTN.  Y.  257), 
distinguished.  TbwTWdTwf  v.  /2twri- 
ham.  522 

McPlmrson  v.  ift?«tn*  (107  N.  Y.  316), 
distinguished.  Townsend  v.  i2arA;- 
Aam.  528 

Martin  v.  Funk  m  N.  Y.  134), 
distinguished,  2W7i«7itf  v.  i?«fi- 
/<am.  524 

Boe  Y.  Strong  (119  N.  Y.  316),  dis- 
tinguished. Mission,  etc,,  v.  Crr?- 
m'n.  527 


McBoberts  v.  j5^^fman(182N.  T.78), 
distinguished.  Miseion,  etc.,  v. 
Cronin.  628 

Dinan  v.  Coneys  (67  Hun,  141),  re- 
versed.   JHnan  v.  Coneys.        544 

5ton*  ofBatavia  v.  i\r.  F.,  X.  -R  A 
IT.  jB.  i2.  Cb.  (106  N.  Y.  195),  dis- 
tinguished. Bank  of  New  York 
N.  B.  Assn.  V.  A.  D.  <fc  T.  Co. 

668 

Titn^  V.  Prcs^.,  e<(?.  (61  N.  Y.  387), 
distinguished.  Bank  a^  New  York 
N.  B.  Assn.  V.  A.  D.  d  T.  Cb. 

664 

Ooshen  Bank  v.  T/zi?  StaU  (141  N.  Y. 
879).  distinguished.  Bank  of  New 
York  N.  B.  Assn.  v.  A.  D.  A  T. 
Co.  664 

Dartmouth  College  v.  Woodward  (4 
Wheat.  578),  distinguished.  In  re 
City  of  Brooklyn.  611 

Milfiau  V.  Sharp  (27  N.  Y.  611),  dis- 
tinguished. In  re  City  of  Brook- 
lyn. 616 

Mayor,  etc.,  v.  S.  A.  R.  R.  Co.  (82 
N.  Y.  272),  distinguished.  In  re 
City  of  Brooklyn.  616 

People  V.  OBrien  (111  N.  Y.  1),  dis- 
tinguished. In  re  City  of  Brook- 
lyn. 616 

CAUSE  OF  ACTION, 

1.  Where  an  individual  sustains  an 
injury  by  misfeasance  or  non- 
feasance of  a  public  officer,  an 
action  lies  in  favor  of  the  former 
against  the  latter.  Beardslee  v. 
Dolge.  160 

2.  Plaintiff's  complaint  alleged  in 
substance  that  she  was  the  wife 
of  defendant,  who,  with  intent  to 
defraud  her  of  her  dower  rights 
in  his  real  estate,  has  purchased 
various  pieces  of  land,  the  title 
to  which  he  caused  to  be  taken  in 
the  name  of  L.  under  a  written 
agreement  with  the  latter  that 
defendant  "  should  receive  all  the 
benefit  of,. and  have  control  of 
said  property  ;  "  that  defendant 
did  exercise  full  possession  and 
control  of  the    same,  and  when 
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fiold,  L.,  pnrstunt  to  the  agree- 
ment, executed  conyeyances  to 
boTui  fide  purchasers  having  no 
notice  of  plaintiffs  interest,  de- 
fendant receiving  the  purchase 
money ;  that  all  of  the  land  so 
purchased  except  one  piece  had 
heen  thus  sold  and  conveyed. 
Plaintiff  asked  for  a  judgment 
adjudging  the  proceeds  of  such 
sales  to  be  "still  real  estate  and 
that  this  plaintiff  has  an  inchoate 
right  of  aower  in  the  same,"  and 
tl»t  the  piece  unconveyed  be 
adjudged  subject  to  her  right  of 
dower.  Ueld,  that  the  complaint 
did  not  set  forth  a  cause  of 
action;  and  so,  that  the  overruling 
of  a  demurrer  thereto  was  error. 
PhdpB  V.  Phdps.  197 

8.  A  common  carrier  is  liable  to  an 
action  at  law  for  damages  in  case 
of  refusal  to  perform  its  duties  to 
the  public  for  a  reasonable  com- 
pensation. (Re-argument  ordered 
m  this  case,  see  note,  p.  682.) 
Jjough  V.  Ouierhridge.  271 

4.  Where  a  promise  is  made  by  one 
person  to  another  for  the  benefit 
of  a  third,  in  the  absence  of  any 
liability  of  the  promisee  to  such 
third  person  the  latter  cannot  en- 
force the  promise.  Tovonsend  v. 
Baekham.  516 

Where  an   derated    railroad 

eorparation  has  voluntarily  paid  a 
pereerUage  of  its  income  to  a  munici- 
pal corporation  for  the  use  of  its 
str€4its,  the  former  cannot  recoter  bark 
the  sum  so  paid  although  tlie  munici- 
pality ^Dos  not  entitled  to  the  same. 

See  Mayor y  etc.,  v.  M.  R.  Co.    ,    1 

See  Cloud  on  Title. 
Ejectment. 
Equity. 
Negligence. 
Specific  Performance. 


CERTIORARI. 

1.  A  commissioner  of  highways,  in 
making  a  return  to  a  writ  of  cer- 
tiorari brought  to  review  his  pro- 
ceedings, acts  as  a  ministerial 
officer,  and  where  in  his  return  he 
makes  material  false  statements, 
an  action  lies  against  him  in  favor 

SicKELs— Vol.  XCVIII. 


of  a  party  injured.    Beardslee  v. 
Dolge.  160 

2.  A  writ  of  certiorari  to  review 
the  proceedings  of  defendant,  a 
commissioner  of  highways,  in  lo- 
cating a  highway  as  altered,  which 
the  relator  claimed  was  laid  out 
through  his  barnyard,  commanded 
the  defendant  to  certify  and  re- 
turn his  proceedings  "with  all 
things  pertaining  thereto. "  In  his 
return  to  the  writ,  defendant 
stated  that  ' '  none  of  said  altera- 
tion and  highway  proposed  passes 
through"  said  barnyard.  The 
proceedings  were  affirmed  on  the 
ground  that  the  language  of  the 
return  was  an  answer  to  the 
claim  that  the  highway  ran 
through  said  barnyard.  Held, 
that  the  relators  were  not  estopped 
by  the  decision,  but  were  entitled 
to  show,  in  an  action  to  recover 
damages,  that  the  highway  as 
proposed  did  run  through  their 
bamjrard;  and  so,  that  the  return 
in  this  respect  was  false,  and  de- 
fendant acted  without  jurisdic- 
tion. Id. 


CHALLENGE  (OF  JURORS). 

Upon  the  trial  of  an  indictment  for 
murder,  in  advance  of  the  selection 
of  a  jury,  and  before  any  of  the 
panel  had  been  examined,  the 
parties,  by  permission  of  the 
court,  elected  to  have  all  perempt- 
ory challenges  as  to  jurors  de- 
termined before  the  juror  left 
the  witness  stand,  and  if  ac- 
cepted, that  the  final  oath  be  at 
once  administered.  A  juror  was 
then  called  and  sworn  as  to  his 
qualification ;  after  his  examina- 
tion by  the  prosecution,  defend- 
ant's counsel  asked  if  the  juror 
was  satisfactory  to  the  People,  to 
which  the  district  attorney  re- 
plied: "  We  do  not  challenge  him 
for  bias  nor  for  favor."  Said 
counsel  then  asked  the  court  to 
direct  that  the  prosecution  should 
at  once  accept  or  reject  the  juror, 
and  exercise  its  right  of  perempt- 
ory challenge  then,  if  at  all; 
this,  the  court  refused.  The  juror 
was  then  examined  by  the  prison- 
er's counsel,  and,  after  his  exam- 
ination was  concluded,  the  court 
called  upon  the  district  attorney 
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Brinkerhoff  v.  Boitwiek  (105  N. 
567),  distinguished.      aBn 
Fitzgerald, 


Bxiiler  y.  Manhattan  R.  C 
Rep.    401),  reversed. 
Man/uittan  R,  Co, 

Moody  V.  Buck  (1  Sf 
giiished.     WiUf 


/I;  chal- 
■'       388 


Hays  V.  Phmnr 
99;  127  N. 

Stephens 


/ '^',  ^  chattel  mort- 
"'l^.isuo  change  of 

rever        -  >.*   .  f  void  as  to  then 


Kar 
t' 


^^!^;]j  Irs  of  the  mort- 
*f^f[\v  mortgagee  cannot 
''fT^.-rrruire   title  to  prop- 


^       ;^-   -    possession    and 

/?  ^ie^same  under  the  mort- 

ji/^^^  bidding  it  off  on  the  sale, 

/*fift^  «^t^o"^^  ^^^  mortgage 

^Wv-efl  ^^  S°*^  faith  to  secure 

^filial  indebtedness.     Stephens 

f^m.  476 

^  receiver  appointed  in  proceed - 
ing^  supplementary  to  execution 
^jiy  maintain  an  action  against 
tiie  mortgagor  who  has  thus  taken 
possession  of  and  sold  the  mort- 
gaged property,  to  recover  the 
flame  or  its  value.  Id. 

8.  It  seems,  a  bona  fide  transfer  of 
the  property  by  the  mortgagor  to 
the  mortgagee,  in  payment  of  the 
mortgage  debt,  before  a  creditor 
has  obtained  judgment  and  execu- 
tion or  any  lien  upon  the  property, 
will  give  a  good  title  to  the  mort- 
gagee and  so  defeat  the  creditor's 
right  to  assail  the  mortgage.     Id. 


CLERKS. 

In  an  action  brought  by  plaintiff 
against  a  bank  to  recover  the 
amount  of  two  certificates  of  de- 
posit issued  by  it  to  him.  the  bank 
alleged  that  the  certificates  were 
in  the  hands  of  one  R.  as  part 
of  the  assets  of  the  estate  of  his 
deceased  wife,  and  that  they  be- 
longed to  that  estate.  On  the  trial 
the  certificates  were  produced  by 
R.  on  a  subpoena  duces  tecum,  and 
were  put  in  evidence  by  plaintiff, 


'■  \^om  the  court  directed  judg- 
,:at  on  the  certificates,  and  or- 
'  !fred  that  they  be  deposited  with 
'  file  clerk  of  the  court,  to  be  re- 
tained until  the  further  order  of 
the  court,  he  to  indorse  thereon 
that  they  were  in  judgment 
against  the  bank.  The  judgment 
was  reversed  on  appeal  to  this 
court  (136  N.  Y.  154)  on  the  ground 
that  plaintiff  was  not  in  a  iiosition 
to  surrender  the  certificates.  At 
the  expiration  of  his  term  of  office 
the  then  clerk  delivered  the  cer- 
tificates to  defendant  here,  his 
successor  in  office.  In  an  action 
of  replevin,  brought  to  recover 
possession  of  the  certificates,  an 
order  was  granted  perpetually  re- 
straining the  prosecution  thereof. 
The  title  of  plaintiff  to  the  certifi- 
cates was  not  questioned,  and  it 
was  admitted  that  they  were  in 
defendant's  custody,  and  that  he 
refused  to  deliver  them  up.  Held, 
that  the  order  was  erroneous; 
that  the  court  below  had  no  au- 
thoritv  to  impound  the  certificates 
and  place  them  beyond  the  reach 
of  a  writ  of  replevin  at  the  suit 
of  the  true  owner;  that  the  re- 
versal of  the  judgment  rendered 
any  further  control  of  the  certifi- 
cates by  the  court  or  its  officers 
unnecessjiry,  and  that  the  direc- 
tion of  the  trial  court  in  the  former 
action,  that  the  certificates  be  re- 
tained by  the  clerk  until  the  fur- 
ther order  of  the  court,  clothed 
the  clerk  w^ith  no  immunity  from 
liability  in  this  action,  as  the 
direction  was  a  nullitv  both  as 
against  R.  and  plaintiff.  Read  ▼. 
Brayton.  343 

CODES. 

See  Code  of  Civil  Procedurh. 
Code  of  Criminal  Pbocedubb. 
Penal  Code. 


CODE  OF  CIVIL  PROCEDVR& 


172 
172 


^T^im  \  ^^^  ^-  Stetens, 

\  439  I  ^^^'  ^*  Stettns. 

%  641.     Oronin  v.  Crooks.         853 

§  829.     Hau>e  v.  BeU,                190 

Q.  QQ1   i  McCarthy  v.  McCtxr- 

§  ^^'\     thy.                           365 
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rd.  Taylor 


.n  V.  Sweeney. 

tt-   T.  N.  Bank  v. 

Quackenbuih. 
Boweny,  duoemey. 
Gray  v.  Gray, 

iln     re    BtnghanUon 
Gen,  Elee.  Go. 

e  2435  i^'   ^  ^'  ^-  ^nk  V. 
« '***^-  I     QuackerUmeh, 


.433. 


219 
349 

667 
849 
354 

261 

667 


CODE  OP  CRIMINAL  PROCED- 
URE. 


I    10.  )  People  ex  rel.  Taylor  v. 
\  616.  \     jfMes. 


219 


COLLATERAL    INHERITANCE 
TAX. 

1.  Under  the  provisions  of  the  Col- 
lateral Inheritance  Tax  Act  of 
1887  (|  6,  chap.  713,  Laws  of  1887), 
providing  that  the  penalty  of  ten 
per  cent  imposed  by  the  act  (§  4) 
in  case  of  non-payment  of  the 
taxes  prescribed  within  eighteen 
months  after  the  death  of  a  deceii- 
ent  shall  not  be  charged,  when, 
for  reasons  specified,  the  deced- 
ent's estate  could  not  be  settled 
within  the  eighteen  months,  but 
only  six  per  cent  from  the  expira- 
tion of  the  eighteen  months,  the 
executors  of  the  estate  of  a  de- 
cedent who  died  prior  to  the  pass- 
age of  the  Repealing  Act  of  1892 
(Chap.  399,  Laws  of  1892)  had  the 
right  to  ask  that  the  interest  to  be 
charged  for  delayed  payment,  ex- 
cused under  said  provisions, 
should  be  six  per  cent,  beginning 
at  the  expiration  of  the  eighteen 
months.    In  re  Fayerweather.    114 

8.  Such  a  case,  therefore,  comes 
within  the  provision  of  said  Re- 
pealing Act,  saving  from  the  re- 
pealing clause  any  "right  accru- 
mg,  accrued  or  acquired  prior  to 
May  1,  1892,  under  or  by  virtue 
of  any  law  so  repealed."  Id. 

8.  Accordingly  held,  where  a  deced- 
ent died  in  November.  1890,  and 
the  probate  of  his  will  was  con- 
tested, but  the  same  was  admitted 
to  probate  in  March,  1891,  and  the 
executors  of  the  will  failed  to  pay 
a  portion  of  the  taxes  imposed  by 


the  act  of  1887  within  eighteen 
months  of  the  death,  that  the  ten 
per  cent  penalty  could  not  be  im- 
posed, and  six  per  cent  interest 
could  only  be  charged  from  and 
after  the  expiration  of  the  eighteen 
months.  Id. 

4.  By  the  will  of  R.,  who  died  in 
1887,  his  residuary  estate  was 
given  to  his  executors  in  trust  to 
pay  the  income  thereof  to  his  wife 
during  her  life.  Upon  her  death 
said  estate  was  given  Oo  benefit 
claries  named,  subject  to  the  pay- 
ment of  certain  annuities  specified, 
each  given  for  the  life  of  the  an- 
nuitant. Held,  that  neither  the 
annuities  nor  the  remainders  were 
presently  taxable  under  the  Collat- 
eral Inheritance  Tax  Act,,  in  force 
at  the  time  of  the  testator's  death 
(Chap.  713,  Laws  of  1887);  that  as 
to  the  annuitants,  they  had  no 
vested  interest,  and  could  take 
none  until  the  death  of  the  wife, 
and  as  to  the  remainders  there  was 
a  contingency  affecting  them 
which  rendered  it  impossible  to 
ascertain  their  present  fair  and 
clear  market  value.  In  re  Boose" 
telt.     '  120 

COMMISSIONS. 

Where  by  agreement  between  the 
parties,  the  compensation  of  plain- 
tiff as  salesman  for  defendant  was- 
te be  a  commission  on  sales,  held, 
that  plaintiff  was  entitled  to  com- 
missions on  orders  for  goods  so- 
licited and  obtained  by  him, 
although  the  goods  were  not  de- 
livered by  defendant  until  after 
plaintiff's  discharge,  and  the  com- 
missions were  by  the  agreement 
not  payable  until  delivery.  Dibble 
V.  Dimick.  649 


COMMISSIONERS  OP  HIGH- 
WAYS. 

.  A  commissioner  of  highways  is. 
not  a  judicial  oflicer  in  the  sense 
that  he  is  entitled  to  the  common- 
law  protection  against  a  civil  action 
for  misconduct  in  office.  Beards* 
lee  V.  Dolge.  160 

.  In  laying  out  a  highway  said  com- 
missioners exercise  a  special  and 
limited  jurisdiction,  ana  while  it 
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to  exercise  his  right  of  per- 
emptory challenge;  ne  interposed 
none,  and  said  counsel  having 
expressed  himself  satisfied,  the 
juror  was  sworn.  Held,  that  the 
ruling  of  the  court  was  not 
error ;  that  there  was  a  full  com- 
pliance with  the  provision  of  the 
Code  of  Criminal  Procedure 
(§§  385,  886)  in  reference  to  chal- 
lenges.   People  V.  Miles.  388 


CHATTEL  MORTGAGE. 

1.  A  failure  to  file  a  chattel  mort- 
gage, where  there  is  no  change  of 
possession  of  the  mortgaged  prop- 
erty, renders  it  void  as  to  then 
existing  creditors  of  the  moit- 
gagor,  and  the  mortgagee  cannot 
Uiereafter  acquire  title  to  prop- 
erty by  taking  possession  and 
selling  the  same  under  the  mort- 
gage and  bidding  it  off  on  the  sale, 
and  this,  although  the  mortgage 
was  given  in  good  faith  to  secure 
an  actual  indebtedness.  Stephens 
V.  Perrine.  476 

2.  A  receiver  appointed  in  proceed- 
ings supplementary  to  execution 
may  maintain  an  action  against 
the  mortgagor  who  has  thus  taken 
possession  of  and  sold  the  mort- 
gaged property,  to  recover  the 
same  or  its  value.  Id. 

^.  It  seems,  a  bona  fide  transfer  of 
the  property  by  the  mortgagor  to 
the  mortgagee,  in  payment  of  the 
mortgage  debt,  before  a  creditor 
has  obtained  judgment  and  execu- 
tion or  any  lien  upon  the  property, 
will  give  a  good  title  to  the  mort- 
gagee and  so  defeat  the  creditor's 
right  to  assail  the  mortgage.     Id. 


CLERKS. 

Id  an  action  brought  by  plaintiff 
against  a  bank  to  recover  the 
amount  of  two  certificates  of  de- 
posit issued  by  it  to  him,  the  bank 
alleged  that  the  certificates  were 
in  the  hands  of  one  R.  as  part 
of  the  assets  of  the  estate  of  his 
deceased  wife,  and  that  they  be- 
longed to  that  estate.  On  the  trial 
the  certificates  were  produced  by 
R.  on  a  subpoena  duces  tecurUy  and 
were  put  in  evidence  by  plaintiff, 


for  whom  the  court  directed  judg- 
ment on  the  certificates,  and  or- 
dered that  they  be  deposited  with 
the  clerk  of  the  court,  to  be  ^^ 
tained  until  the  further  order  of 
the  court,  he  to  indorse  thereon 
that  they  were  in  judgment 
against  the  bank.  The  judgment 
was  reversed  on  appeal  to  this 
court  (136  N.  Y.  154)  on  the  ground 
that  plaintiff  was  not  in  a  position 
to  surrender  the  certificates.  At 
the  expiration  of  his  term  of  office 
the  then  clerk  delivered  the  cer- 
tificates to  defendant  here,  his 
successor  in  office.  In  an  action 
of  replevin,  brought  to  recover 
possession  of  the  certificates,  an 
order  was  granted  perpetually  re- 
straining the  prosecution  thereof. 
The  title  of  plaintiff  to  the  certifi- 
cates was  not  questioned,  and  it 
was  admitted  that  they  were  in 
defendant's  custody,  and  that  he 
refused  to  deliver  them  up.  Held, 
that  the  order  was  erroneous; 
that  the  court  below  had  no  au- 
thoritv  to  impound  the  certificates 
and  place  them  beyond  the  reach 
of  a  writ  of  replevin  at  the  suit 
of  the  true  owner;  that  the  re- 
versal of  the  judgment  rendered 
any  further  control  of  the  certifi- 
cates by  the  court  or  its  officers 
unnecessary,  and  that  the  direc- 
tion of  the  trial  court  in  the  former 
action,  that  the  certificates  be  re- 
tained bv  the  clerk  until  the  fur- 
ther order  of  the  court,  clothed 
the  clerk  with  no  immunity  from 
liability  in  this  action,  as  the 
direction  was  a  nullity  both  as 
against  R.  and  plaintiff.  Read  v. 
Brayton,  348 

CODES. 

See  Code  of  Civil  Procedusb. 
CoDB  OF  Cribunal  Pbocedubil 
Penal  Code. 
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CODE  OP  CRIMINAL  PROCED- 
URE. 

§    10.  )  Fieople  ex  rel.  Taylor  v. 
§  515.  i     Jfifrbes.  219 


COLLATERAL    INHERITANCE 
TAX. 

1.  Under  the  provisioDs  of  the  Col- 
lateral Inheritance  Tax  Act  of 
1887  (S  5,  chap.  713,  Laws  of  1887), 
provicun^  that  the  penalty  of  ten 
per  cent  imposed  by  the  act  (§  4) 
in  case  of  nou-pajrment  of  the 
taxes  prescribed  within  eighteen 
months  after  the  death  of  a  deced- 
ent shall  not  be  charged,  when, 
for  reasons  specified,  the  deced- 
ent's estate  could  not  be  settleil 
within  the  eighteen  months,  but 
only  six  per  cent  from  the  expira- 
tion of  the  eighteen  months,  the 
executors  of  the  estate  of  a  de- 
cedent who  died  prior  to  the  pass- 
age of  the  Repealing  Act  of  1892 
(Chap.  399,  Laws  of  1892)  had  the 
right  to  ask  that  the  interest  to  bo 
charged  for  delayed  payment,  ex- 
cusea  under  said  provisions, 
should  be  six  per  cent,  beginning 
at  the  expiration  of  the  eighteen 
months.    In  re  Fayericeather.    114 

S.  Such  a  case,  therefore,  comes 
within  the  provision  of  said  Re- 
X>ealing  Act,  saving  from  the  re- 
pealing clause  any  "  right  accru- 
ing, accrued  or  acquired  prior  to 
May  1.  1892,  under  or  by  virtue 
of  any  law  so  repeal^."  Id. 

S.  Accordingly  hdd,  where  a  deced- 
ent died  in  November,  1890,  and 
the  probate  of  his  will  was  con- 
tested, but  the  same  was  admitted 
to  probate  in  March,  1891,  and  the 
executors  of  the  will  failed  to  pay 
a  portion  of  the  taxes  imposed  by 


the  act  of  1887  within  eighteen 
months  of  the  death,  that  the  ten 
per  cent  penalty  could  not  be  im- 
posed, and  six  per  cent  interest 
could  only  be  charged  from  and 
after  the  expiration  of  the  eighteen 
months.  Id, 

4.  By  the  will  of  R,  who  died  in 
1887,  his  residuary  estate  was 
given  to  his  executors  in  trust  to 
pay  the  income  thereof  to  his  wife 
during  her  life.  Upon  her  death 
said  estate  was  given  tiO  benefi- 
ciaries named,  subject  to  the  pay- 
ment of  certain  annuities  specified, 
each  given  for  the  life  of  the  an- 
nuitant. Held,  that  neither  the 
annuities  nor  the  remainders  were 
presently  taxable  under  the  Collat- 
eral Inheritance  Tax  Act,  in  force 
at  the  time  of  the  testator's  death 
(Chap.  713,  Laws  of  1887);  that  as 
to  the  annuitants,  they  had  no 
vested  interest,  and  could  take 
none  until  the  death  of  the  wife, 
and  as  to  the  remainders  there  was 
a  contingency  affecting  them 
which  rendered  it  impossible  to 
ascertain  their  present  fair  and 
clear  market  value.  In  re  Boose' 
telt     '  120 

COMMISSIONS. 

Where  by  agreement  between  the 
parties,  the  compensation  of  plain- 
tiff as  salesman  for  defendant  was. 
to  be  a  commission  on  sales,  held, 
that  plaintiff  was  entitled  to  com- 
missions on  orders  for  ffoods  so* 
liclted  and  obtained  oy  him, 
although  the  goods  were  not  de- 
livered by  defendant  until  after 
plaintiff's  discharge,  and  the  com- 
missions were  bv  the  agreement 
not  payable  until  delivery.  IHbble 
V.  Dimick.  549 


COMMISSIONERS  OF  HIGH- 
WAYS. 

1.  A  commissioner  of  highways  is< 
not  a  judicial  officer  in  the  sense 
that  he  is  entitled  to  the  common- 
law  protection  against  a  civil  action 
for  misconduct  m  office.  Beards* 
lee  V.  Dolge,  160 

2.  In  laying  out  a  highway  said  com- 
missioners exercise  a  special  and 
limited  jurisdiction,  and  while  it 
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to  exercise  his  right  of  per- 
emptory challenge;  ne  interposed 
none,  and  said  counsel  having 
expressed  himself  satisfied,  the 
juror  was  sworn.  Ileldy  that  the 
ruling  of  the  court  was  not 
error ;  that  there  was  a  full  com- 
pliance with  the  provision  of  the 
Code  of  Criminal  Procedure 
(§§  885,  886)  in  reference  to  chal- 
Feople  V.  Miles.  383 


CHATTEL  MORTGAGE. 

1.  A  failure  to  file  a  chattel  mort- 
gage, where  there  is  no  change  of 
possession  of  the  mortgaged  prop- 
erty, renders  it  void  as  to  then 
existing  creditors  of  the  mort- 
gagor, and  the  mortgagee  cannot 
Uiereafter  acquire  title  to  prop- 
erty by  taking  possession  and 
selling  the  same  under  the  mort- 
gage and  bidding  it  off  on  the  sale, 
and  this,  although  the  mortgage 
was  given  in  good  faith  to  secure 
an  actual  indebtedness.  Stephens 
V.  Perrine.  476 

2.  A  receiver  appointed  in  proceed- 
ings supplementary  to  execution 
may  maintain  an  action  against 
the  mortgagor  who  has  thus  taken 
possession  of  and  sold  the  mort- 
gaged property,  to  recover  the 
same  or  its  value.  Id. 

'S.  It  seems,  a  bona  fide  transfer  of 
the  property  by  the  mortgagor  to 
the  mortgagee,  in  payment  of  the 
mortgage  debt,  before  a  creditor 
has  obtained  judgment  and  execu- 
tion or  any  lien  upon  the  property, 
will  give  a  good  title  to  the  mort- 
gjagee  and  so  defeat  the  creditor's 
right  to  assail  the  mortgage.     Id. 


CLERKS. 

In  an  action  brought  by  plaintiff 
against  a  bank  to  recover  the 
amount  of  two  certificates  of  de- 
posit issued  t)y  it  to  him,  the  bank 
alleged  that  the  certificates  were 
in  the  hands  of  one  R.  as  part 
of  the  assets  of  the  estate  of  his 
deceased  wife,  and  that  they  be- 
longed to  that  estate.  On  the  trial 
the  certificates  were  produced  by 
R.  on  a  subpoena  duces  tecum,  and 
were  put  in  evidence  by  plaintiff. 


for  whom  the  court  directed  judg- 
ment on  the  certificates,  and  or- 
dered that  they  be  deposited  witb 
the  clerk  of  the  court,  to  be  re- 
tained until  the  further  order  of 
the  court,  he  to  indorse  thereon 
that  they  were  in  judgment 
against  the  bank.  The  judgment 
was  reversed  on  appeal  to  this 
court  (136  N.  Y.  154)  on  the  ground 
that  plaintiff  was  not  in  a  position 
to  surrender  the  certificates.  At 
the  expiration  of  his  term  of  office 
the  then  clerk  delivered  the  cer- 
tificates to  defendant  here,  his 
successor  in  office.  Li  an  action 
of  replevin,  brought  to  recover 
possession  of  the  certificates,  an 
order  was  granted  perpetually  re- 
straining the  prosecution  thereof. 
The  title  of  plaintiff  to  the  certifi- 
cates was  not  questioned,  and  it 
was  admitted  that  they  were  in 
defendant's  custody,  and  that  he 
refused  to  deliver  them  up.  Held, 
that  the  order  was  erroneous; 
that  the  court  below  had  no  au- 
thority to  impound  the  certificates 
and  place  them  beyond  the  reach 
of  a  writ  of  replevin  at  the  suit 
of  the  true  owner;  that  the  re- 
versal of  the  judgment  rendered 
any  further  control  of  the  certifi- 
cates by  the  court  or  its  officers 
unnecessary,  and  that  the  direc- 
tion of  the  trial  court  in  the  former 
action,  that  the  certificates  be  re- 
tained by  the  clerk  until  the  fur- 
ther order  of  the  court,  clothed 
the  clerk  with  no  immunity  from 
liability  in  this  action,  as  the 
direction  was  a  nullity  both  as 
against  R.  and  plaintiff.  Bead  v. 
BrayUm.  842 

CODES. 

See  Code  of  Civil  Proceddbb. 
Code  of  Criminal  Pbocedubs. 
Penal  Code. 
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CODE  OF  CRIMINAL  PROCED- 
URE. 


10,  )  People  ex  rel,  Taylor  v. 
515.  S     ^Mkfs.  219 


COLLATERAL    INHERITANCE 
TAX. 

1.  Umier  the  provisions  of  the  Col- 
lateral Inheritance  Tax  Act  of 
1887  (8  5,  chap.  713,  Laws  of  1887), 
proviaing  that  the  penalty  of  ten 

rcent  imposed  by  the  act  (%  4) 
case  of  non-payment  of  the 
taxes  prescribed  within  eighteen 
months  after  the  death  of  a  deced- 
ent shall  not  be  charged,  when, 
for  reasons  specified,  the  deced- 
ent's estate  could  not  be  settleil 
within  the  eighteen  months,  but 
only  six  per  cent  from  the  expira- 
tion of  the  eighteen  months,  the 
executors  of  the  estate  of  a  de- 
c^ent  who  died  prior  to  the  pass- 
age of  the  Repealing  Act  of  1892 
(Chap.  399,  Laws  of  1892)  had  the 
right  to  ask  that  the  interest  to  be 
charged  for  delayed  payment,  ex- 
cused under  said  provisions, 
should  be  six  per  cent,  beginning 
at  the  expiration  of  the  eighteen 
months.    In  re  Fayei'weather.    114 

8.  Such  a  case,  therefore,  comes 
within  the  provision  of  said  Re- 
pealing Act,  saving  from  the  re- 
pealing clause  any  "right  accru- 
mg,  accrued  or  acquired  prior  to 
May  1,  1892,  under  or  by  virtue 
of  any  law  so  repealed."  Id. 

8.  Accordinffly  Jidd,  where  a  deced- 
ent died  m  November.  1890,  and 
the  probate  of  his  will  was  con- 
tested, but  the  same  was  admitted 
to  probate  in  March,  1891.  and  the 
executors  of  the  will  failed  to  pay 
a  portion  of  the  taxes  imposed  by 


the  act  of  1887  withio  eighteen 
months  of  the  death,  that  the  ten 
per  cent  penalty  could  not  be  im- 
posed, and  six  per  cent  interest 
could  only  be  charged  from  and 
after  the  expiration  of  the  eighteen 
months.  Id. 

4.  By  the  will  of  R.,  who  died  in 
1887,  his  residuary  estate  was 
given  to  his  executors  in  trust  to 
pay  the  income  thereof  to  his  wife 
during  her  life.  Upon  her  death 
said  estate  was  given  %o  benefi- 
ciaries named,  subject  to  the  pay- 
ment of  certain  annuities  specified, 
each  given  for  the  life  of  the  an- 
nuitant. IMd^  that  neither  the 
annuities  nor  the  remainders  were 
presently  taxable  under  the  Collat- 
eral Inheritance  Tax  Act,,  in  force 
at  the  time  of  the  testator's  death 
(Chap.  713,  Laws  of  1887);  that  as 
to  the  annuitants,  they  had  no 
vested  interest,  and  could  take 
none  until  the  death  of  the  wife, 
and  as  to  the  remainders  there  was 
a  contingency  affecting  them 
which  rendered  it  impossible  to 
ascertain  their  present  fair  and 
clear  market  value.  In  re  Booee^ 
velt.     '  120 

COMMISSIONS. 

Where  by  agreement  between  the 
parties,  the  compensation  of  plain- 
tiff as  salesman  for  defendant  waa 
to  be  a  commission  on  sales,  hdd, 
that  plaintiff  was  entitled  to  com- 
missions on  orders  for  eoods  so- 
licited and  obtained  oy  him, 
altliough  the  goods  were  not  de- 
livered by  defendant  until  after 
plaintiff's  discharge,  and  the  com- 
missions were  by  the  agreement 
not  payable  until  delivery.  Dibble 
V.  Dimick.  549 


COMMISSIONERS  OP  HIGH- 
WAYS. 

1.  A  commissioner  of  highways  is< 
not  a  judicial  officer  in  the  sense 
that  he  is  entitled  to  the  common- 
law  protection  against  a  civil  action 
for  misconduct  m  office.  Beards* 
lee  V.  Dolge.  160 

3.  In  laying  out  a  highway  said  com- 
missioners exercise  a  special  and 
limited  jurisdiction,  ana  while  it 


700 


INDEX. 


may  be  presamed,  until  the  con- 
trary appears,  that  they  acted 
legally,  theiF  acts  may  be  im- 
peached by  showing  that  they 
exceeded  their  powers.  Id. 

S.  An  official  determination  of  a  com- 
missioner as  to  a  fact  upon  which 
his  power  to  act  depends  is  not 
conclusive,  and  if  the  fact  does 
not  exist,  his  decision  will  not  es- 
tablish jurisdiction.  Id. 

4,  A  commissioner  of  highways,  in 
making  a  return  to  a  writ  of  cer- 
tiorari brought  to  review  his  pro- 
ceedings, acts  as  a  ^  ministerial 
officer,  and  where  in  his  return  he 
makes  material  false  statements, 
an  action  lies  against  him  in  favor 
of  a  party  injured.  Id. 

fi.  A  writ  of  certiorari  to  review  the 
proceedings  of  defendant,  a  com- 
missioner of  highways,  in  locating 
a  highwav  as  altered,  which  the 
relator  claimed  was  laid  out 
through  his  barnyard,  commanded 
the  defendant  to  certif  v  and  return 
bis  proceedings  "with  all  things 
pertaining  thereto. "  In  his  return 
to  the  wnt,  defendant  stated  that 
"none of  said  alteration  and  high- 
way proposed  passes  through" 
said  barnyard.  The  proceedings 
were  affirmed  on  the  ground  that 
the  language  of  the  return  was  an 
Answer  to  fiie  claim  that  the  high- 
w^ay  ran  through  said  barnyard. 
Held,  that  the  relators  were  not 
estopped  by  the  decision,  but  were 
entitled  to  show,  in  an  action  to 
recover  damages,  that  the  high- 
way as  proposed  did  run  through 
their  barnyard;  and  so,  that  tnc 
return  in  this  respect  was  false, 
and  defendant  acted  without  juris- 
diction. Id. 


COMMON  CARRIER. 
See  Carrier. 

COMMON  SCHOOLS. 

1.  The  provision  of  the  New  York 
Consolidation  Act  (Chap.  410, 
Laws  of  1882)  giving  to  the  board 
of  education  "full  control  of  the 
public  schools  and  the  public 
school  system  of  the  city,  subject 


only  to  the  general  statutes  of  the 
state  upon  education,"  does  not 
give  to  that  board  power  to  impoM 
a  fine  upon  a  teacher,  either  pay- 
able in  money  or  by  forfeiture  of 
salary  for  a  specified  period,  for 
violating  the  orders  of  the  super- 
intendent, or,  it  geems,  for  any 
misconduct  or  dereliction,  in  the 
absence  of  any  by-law,  rule  or 
regulation  known  or  assented  to 
by  the  teacher  providing  for  the 
imposition  of  such  a  fine.  People 
ex  ret.  v.  Bd.  Edn.  N,  Y,  62 

2.  The  provision  of  the  Common 
School  Act  of  1856  (§  16,  chap. 
179,  I^ws  of  1856),  in  relation  to 
the  formation  of  school  commis- 
sioners' districts  in  counties  con- 
taining cities  which  under  special 
acta  elect  superintendents  of  com- 
mon schools,  was  not  repealed, 
directly  or  by  implication,  by  the 
act  of  1864  (Chap.  555,.  Laws  of 
1864),  revising  and  consolidating 
the  general  acts  relating  to  public 
instruction.  FeopU  ex  rd.  v.  Bd. 
County  Canvaesere  Jefferson  Co,  84 

8.  Conceding  the  said  provision  to 
have  been  repealed,  the  same  was 
re-enacted,  as  amended,  by  the  act 
of  1883  (Chap.  414,  Laws  of  1883), 
which  by  its  title  purports  to  be 
"  an  act  to  amend  "  said  provision. 

Id, 

COMPLAINT. 

See  P1.KADIN0. 


COMPTROLLER. 

On  application  to  the  state  comp- 
troller under  the  statute  (g§  6i8, 
69,  70.  chap.  427,  Laws  of  1855) 
for  the  redemption  of  a  tract  of 
land  containing  5,455  acres,  sold 
for  unpaid  taxes,  it  was  claimed 
by  the  appellant  that  one  D.  had 
been  an  actual  occupant  of  p%rt 
of  said  laud  during  the  two  yean 
subsequent  to  the  delivery  01  th« 
comptroller's  deed,  and  no  notice 
to  redeem  had  been  served  upon 
him.     It  appeared  that  D.  occu- 

Eied  a  loghouse  on  an  island  in  a 
kke  included  in  the  tract  as  a 
hunting  camp  at  irregular  inter- 
vals, and  without  any  use  of  the 
mainland,  except  to  roam  oyer  ft 
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in  pursuit  of  game.  Meld,  that 
this  did  not  constitute  actual 
occupancy  with  the  meaniug  of 
the  statute,  and  so  that  the 
application  was  properly  denied. 
A»pl6  ex  rd.  Y.  Campbell.  385 


CONFIDENTIAL  RELATION. 

Where  an  agreement  is  made  be- 
tween parties  standing  in  a  con- 
fidential relation,  or  in  a  relation 
which  gives  to  one  party  great 
influence  over  the  other,  and  the 
agreement  is  to  the  advantage  of 
the  party  in  whom  the  confidence 
is  reposed  or  whose  infiucDce  is 
the  dominant  one,  and  to  the  det- 
riment of  the  other  party,  the 
former  will  not  be  permitted  to 
enforce  the  agreement  unless  it 
appears  that  he  acted  in  the  ut- 
most good  faith  and  that  disclosure 
was  made  of  all  the  material 
facts,  or  that  the  other  party  acted 
with  a  clear  comprehension  of  the 
object  and  effect  of  the  agree- 
ment.    Graham  v.  Graham,    578 


CONSPIRACY. 

When  sufllcient  evidence  of  a  con- 
spiracy has  been  given  to  make  the 
question  one  for  the  jury,  evidence 
of  the  acts  and  declarations  of  the 
alleged  conspirators  in  furtherance 
of  the  common  purpose  is  compe- 
tent.    People  V.  McKane.  455 


CONSTITUTIONiVL  LAW. 

1.  The  act  of  1868  (Chap.  855,  Laws 
of  1868)  entitled  "  An  act  supple- 
mentary to  chiipter  489,  Laws  of 
1867,  and  to  provide  for  the  collec- 
tion and  application  of  revenue  in 
the  county  of  New  York  in  certain 
cases,"  is  invalid  as  it  is  violative 
of  the  provision  of  the  Constitu- 
tion (Art.  8,  g  16)  requiring  that  a 
private  or  local  bill  shall  embrace 
but  one  subject  which  shall  be  ex- 

Sressed  in  its  title.     Mayor,  etc. ,  v. 
(anhattan  B.  Co.  1 

2.  The  different  parts  of  said  act  are 
so  interwoven  and  dependent  one 
upon  the  other,  that  no  portion 
thereof  can  be  upheld  after  strik- 
ing out  the  balance.  Id. 


8.  Although  said  constitutional  pro- 
vision is  of  a  public  nature,  where 
an  act  violative  thereof  is  passed, 
bearing  upon  the  private  rights  of 
individuals  or  corporations,  the 
constitutional  provision  becomes 
as  to  them  one  enacted  for  their 
benefit,  and  they  may  waive  the 
benefit  thereof  and  consent  toper- 
form  or  submit  to  the  requirements 
of  the  act,  and  when  once  such 
waiver  has  been  made  and  consent 
so  given,  and  the  party  waiving 
and  consenting  has  taken  benefits 
granted  by  the  act,  such  party  la 
forever  concluded  thereby.       Id, 

4.  The  legislature  has  power  to  au- 
thorize a  foreign  railroad  corpora- 
tion, lawfully  operating  its  road 
within  this  state,  to  acquire  by 
condemnation  additional  lands  re- 
quired for  railroad  purposes.  N. 
>.,  J^.  H.  cfc  U.  R.  B.  Co.  V.  Welih. 
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5.  A  corporation  was  organized  un- 
der the  act  providing  for  the  in- 
corporation of  water  works  com- 
panies (Chap.  787,  Laws  of  1873, 
amended  by  chap.  218,  Laws  of 
1881)  to  supply  the  town  of  New 
Lots  with  water.  Subsequently 
the  town  was  annexed  to  the  city 
of  Brooklyn.  Held,  that  the  pro- 
visions of  the  Annexation  Act 
(Chap.  335,  Laws  of  1886,  §  5)  au- 
thorizing the  city  to  acquire  the 
property  by  proceedings  in  in- 
vitum  was  not  violative  of  the  con- 
stitutional provisions  prohibiting 
the  taking  of  private  property  ex- 
cept for  a  necessary  public  use, 
nor  was  it  unconstitutional  as  au- 
thorizing the  condemnation  of 
property  already  devoted  to  a  pub- 
lic use  without  designating  any 
different  or  larger  public  use  to 
which  it  was  to  be  applied;  that 
the  public  use  for  which  it  was 
required  was  sufllciently  desig- 
nated and  was  of  a  higher  and 
wider  scope  than  the  use  to  which 
it  was  already  devoted.  In  re 
City  of  Brooklyn.  696 


CONSTRUCTION. 

1.  The  stipulations  of  a  fire  insur- 
ance policy  which  relate  to  the 
procedure  merelj'  in  case  of  loss 
are  to  be  reasonably,  not  rigidly. 
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construed. 
In$,  Co. 


Paltremtch  r.  Phosnix 
78 


a.  When  a  contract  contains  pro- 
visions somewhat  inconsistent, 
that  construction  will  be  adopted 
which,  while  giving  some  effect 
to  all,  will  plainly  tend  to  carry- 
out  the  clear  purpose  of  the  agree- 
ment. Eddy  V.  London  Aisurance 
Corp.  811 

CONTEMPT. 

1.  The  provision  of  the  Code  of 
Criminal  Procedure  (§  516)  abol- 
ishing writs  of  error  and  certiorari 
and  enacting  that  judgments  and 
orders  in  criminal  cases  and  orders 
in  "special  proceedings  of  a 
criminal  nature  "  may  be  reviewed 
only  by  appeal,  does  not  include 
proceedings  to  punish  for  a 
criminal  contempt.  The  * '  special 
proceedings  of  a  criminal  nature  " 
referred  to  are  those  designated 
as  such  in  said  Code.  People  ex 
rel.  V.  Forbes.  219 

2.  An  order,  therefore,  made  in  pro- 
ceedings to  punish  for  a  criminal 
contempt  may  be  reviewed  by 
certiorari.  Id. 

8.  The  constitutional  and  statutory 
provisions  (U.  S.  Const,  art.  5: 
State  Const,  art.  1,  §  6;  Code 
Civ.  Pro.  §  887;  Code  Crim.  Pro. 
§  10),  declaring  that  no  person 
shall  be  compelled  to  testify 
against  himself  in  any  criminal 
case,  protects  a  person  called  as  a 
witness  in  any  judicial  or  other 
proceeding  against  himself,  or 
upon  the  trial  of  issues  between 
others,  from  being  compelled  to 
disclose  facts  or  circumstances 
that  can  be  used  against  him  as 
admissions  tending  to  prove  his 
connection  with  any  criminal 
offense  of  which  he  may  then  or 
thereafter  be  charged,  or  the 
sources  from  or  the  means  by 
which  evidence  of  its  commission 
or  of  his  connection  with  it  may 
be  obtained.  Nothing  short  of 
absolute  immunity  from  prosecu- 
tion can  take  the  place  of  the 
privilege  so  given.  Id. 

4.  The  witness  is  himself  in  such  a 
case  the  judge  as  to  the  effect  of 
answers  sougut  to  be  drawn  from 


him,  and  if  to  his  mind  it  may  con- 
stitute a  link  in  the  chain  of  evi- 
dence sufficient  to  convict  him  or 
put  him  in  jeopardy,  if  other  facts 
are  shown,  he  may  remain  silent, 
imless  it  be  perfectly  clear  that  he 
is  mistaken  and  that  the  answer 
cannot  possibly  injure  him,  or 
tend  in  any  way  to  subject  him  to 
the  peril  of  prosecution.  Id. 

5.  While  the  students  belonging  to 
one  of  the  classes  of  C.  Univereity 
were  holding  a  banquet,  a  poison- 
ous gas  was  injected  by  some 
persons,  presumed  to  be  other 
students,  into  the  dining  hall  and 
adjoining  kitchen,  w^hich  caused 
the  death  of  one  person  and 
seriously  affected  many  others. 
The  grand  jury  instituted  an  in- 
quiry to  ascertain  who  were  the 
guilty  persons,  and  the  relator 
was  subpoenaed  before  it  as  a 
witness.  After  he  had  testified 
that  he  had  no  connection  what- 
ever with  the  transaction,  he  stated 
that  he  and  his  room  mate  had 
taken  a  course  in  chemistry,  and 
were  familiar  with  the  methods 
of  generatin|:  the  gas  used. 
Various  questions  were  then  asked 
him  for  the  purpose  of  ascertain- 
ing who  placed  the  jugs,  in  which 
the  gas  was  generateid,  in  the  room 
under  the  dining  hall,  among 
others,  if  he  knew  where  the 
jugs  were  purchased,  who  pur- 
chased them,  when  purchased  and 
to  whom  delivered  after  they  were 
purchased.  These  questions  he 
declined  to  answer  on  the  ground 
that  they  would  tend  to  criminate 
him.  It  appeared  that  the  relator 
boarded  in  the  house  from  whence 
the  jugs  were  taken  and  his  room 
mate  was  one  of  the  persons  sus- 
pected. In  proceedings  to  pun- 
ish for  contempt  in  refusing  to 
answer  said  questions,  held,  that 
the  case  came  within  the  said 
constitutional  and  statutory  pro- 
visions ;  that  the  relator  did  not 
waive  his  right  by  testifying  that 
he  had  no  connection  with  the 
transaction ;  and  so,  that  an  order 
adjudging  the  relator  guilty  of 
contempt  in  refusing  to  answer 
was  error.  Id. 

When  judgment  debtor  prop" 

erly  adjudged  in  contempt  for  fathom 
to  produce  bookt  punuant  to  aiub" 
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pcma  duees  Ueum  in  mppl&mentary 
proee^ings. 

See  In  re  Holly  Man,  Co.  v.  Ven- 
ner  (Mem.).  639 


CONTRACTS. 

1.  n.,  the  owner  of  a  lot  adjoining 
that  of  plaintifTs,  entered  into  a 
contract  with  defendants  by  which 
they  agreed  to  build  a  house  upon 
naid  lot  and  "to  become  answer- 
able and  accountable  for  any  dam- 
ages *  •  *  to  the  property 
♦  •  ♦  of  any  neighbor  ♦  ♦  » 
during  the  performance  of  said 
work.  Deiendants  entered  into 
a  contract  with  D. ,  by  which  the 
latter  agreed  to  do  the  necessary 
excavation,  he  assuming  "all  re- 
sponsibility for  any  loss  or  dam- 
age to  persons  or  property  "  while 
engaged  in  the  work,  and  to  save 
defendants  harmless  therefrom. 
In  blasting  rock  upon  said  lot, 
while  D.  was  engaged  in  the  per- 
formance of  his  contract,  plain- 
tiff's house  was  injured.  In  an 
action  to  recover  damages  the  evi- 
dence tended  to  show  that  the 
damage  was  caused  by  the  negli- 

fent  manner  in  which  D.  con- 
noted the  work  of  blasting.  The 
trial  court  charged  the  jury  that 
in  any  event  the  defendants  were 
liable.  HM,  error;  that  defend- 
ants were  not  liable  for  negligence 
on  thp  part  of  D.;  that  if  there 
was  no  negligence,  and  the  injury 
was  the  inevitable  result  of  the 
blasting,  no  one  was  liable,  and  if 
defendants'  contract  with  H.  was 
to  be  treated  as  a  contract  of  in- 
demnity, it  imposed  no  liability, 
as  H.  was  not  liable;  that  the 
clause  referred  to  could  not  be 
considered  as  inserted  for  plain- 
tiff's benefit,  but  even  if  so  held, 
as  she  was  not  a  party  to  the  con- 
tract or  in  privity  therewith,  as  to 
her  it  was  without  consideration 
and  she  could  not  enforce  it. 
Frenzy.  Vix.  90 

2.  Defendant  and  D.  &  F.  entered 
into  a  contract  by  which  the  latter 
agreed  to  furnisn  all  the  material 
and  labor  required  in  the  erection 
of  two  houses  for  the  former;  the 
agreed  compensation  to  be  paid 
in  instalments,  the  last  instalment 
to  be  paid  when  the  work  was 


completed.  Plaintiff  contracted 
with  D.  &  F.  to  furnish  a  portion 
of  the  material  required.  After 
said  parties  had  entered  upon  the 
performance  of  their  respective 
contracts,  D.  &  F.  gave  to  plain- 
tiff a  written  order  requesting  de- 
fendant to  retain  and  pay  to 
plaintiff  from  the  last  payment  to 
be  made  to  them  under  their  con- 
tract with  defendant,  the  sum  of 
$1,175.  This  order  defendant  ac- 
cepted. In  an  action  to  recover 
the  amount  thereof  it  appeared 
that  D.  &  F.  failed  to  perform  their 
contract.  Held,  that  defendant's 
acceptance  contemplated  a  per- 
formance of  their  contract  by  D. 
&  F.  so  as  to  entitle  them  to  the 
last  payment,  and  defendant's  ob- 
ligation to  plaintiff  was  that  in 
case  of  such  performance  he  would 
retain  from  such  payment  suffici- 
ent to  pay  plaintiff  the  amount 
speciflea.     Beardsley  v.  Cook,   143 

3.  By  the  terms  of  the  contract  the 
payments  were  to  be  made  upon 
certificate  of  tlie  architect  of  per- 
formance. It  also  contained  a 
provision  that  in  case  D.  &  F. 
failed  to  perform,  defendant  might 
complete  the  work  and  deduct  the 
expense  of  completion  from  any 
balance  unpaid  upon  the  contract. 
Defendant  did  complete  the  houses 
under  this  provision,  but  the 
amount  expended  by  him  in  so 
doing  was  not  found,  the  trial 
court  refusing  to  make  a  finding 
on  that  subject,  it  holding  that 
the  builders  had  performed.  Held, 
that  defendant,  when  he  elected 
to  complete  the  contract  instead 
of  insisting  upon  performance  by 
the  builders,  became  liable  to  pay 
to  plaintiff  any  part  of  the  last 
payment  which  remained  in  his 
hands  after  deducting  the  expen- 
ses of  completion;  that  the  archi- 
tect's certificate  was  not  necessary, 
and  that  as  to  such  remainder  the 
acceptance  of  the  order  operated 
as  an  equitable  assignment  thereof, 
which  could  not  be  affected  by 
payments  to  tlie  builders  in  ad- 
vance of  the  work  or  a  mechanic's 
lien  subsequently  filed ;  but  that 
plaintiff  was  bound  to  show  an 
amount  still  remaining  in  defend- 
ant's hands  over  and  above  what 
he  had  expended,  which  was  ap- 
plicable to  the  payment  of  the  or- 
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der,  and  in  the  absence  of  such 
proof  was  not  entitled  to  recover. 

Id, 

4.  The  parties  entered  into  a  con- 
tract by  which  plaintiflP  agreed  to 
supervise  and  build  a  house  for 
defendant,  to  contract  for  the  work 
and  charge  everything  at  the  exact 
cost,  for  which  he  was  to  furnish 
vouchers.  In  an  action  to  recover 
a  balance  alleged  to  be  due  for 
moneys  paid  out  by  plaintiff  for 
work  and  materials,  it  appeared 
that  plaintiff  rendered  a  statement 
to  defendant  of  moneys  expended, 
accompanied  by  the  vouchers 
tiierefor,  and  upon  the  trial  he 
proved  the  expenditure  of  all  the 
moneys  claimed.  Held,  that  the 
evidence  was  sufficient  to  sustain 
a  recovery:  that  plaintiff  acted 
as  agent  for  defendant,  and  as 
such  was  bound  simply  to  act  in 
good  faith  and  in  the  usual  way  in 
making  expenditures;  that  it  was 
not  necessary  for  him  to  show  that 
all  the  materials  charged  were 
actually  used  in  the  Duilding, 
but  the  vouchers  were  sufficient 
prima  facie  evidence,  and  as  to  the 
labor,  it  was  sufficient  for  him  to 
show,  as  was  shown,  tliat  he 
employed  men  upon  the  building 
unaer  foremen  who  kept  their 
time,  and  that  he  made  payments 
according  to  the  time  thus  kept. 
Elazo  V.  Gill.  232 

5.  In  an  action  for  a  breach  of  con- 
tract the  damages  recoverable  are 
those  which  the  parties  may  fairly 
be  supposed  when  they  made  the 
contract  to  have  rontnmplated  as 
naturally  following  its  violation. 
U.  8.  Trust  Co.  v.  O'Brien.      284 

6.  The  inquiry  is,  what  is  an  ade- 
quate indemnity  to  the  party 
injured,  and  while  damages  which 
are  "uncertain,  speculative  and 
contingent"  are  not  recoverable, 
plaintiff  is  not  bound  to  show  to 
a  certainty  which  excludes  the 
possibility  of  a  doubt,  that  the  loss 
claimed  resulted  from  defend- 
ant's violation  of  the  contract. 
Reasonable  certainty,  founded 
upon  inferences  legitimately  and 

Sroperly  deducible  from  the  evi- 
ence  that  the  loss  resulted  from 
the  breach  and  was  the  natural 


and  proximate  result  thereof,  ia 
all  that  is  required.  Id, 

7.  When  a  contract  contains  pro- 
visions somewhat  inconsistent  that 
construction  will  be  adopted 
which,  while  giving  some  effect 
to  all,  will  pktmly  tend  to  carry 
out  the  clear  purpose  of  the 
agreement.  Eddy  v.  London 
Asturanee  Corp.  811 

8.  A  seal  unnecessarily  affixed  to  a 
contract  for  the  sale  of  peraonal 
property  cannot  affect  the  rights 
of  the  parties,  and  every  defense 
is  open  to  either  which  would 
exist  had  the  writing  not  been 
sealed.    Bridffcr  v.  Q<Hd»mtth.  424 

9.  A  mere  device  of .  one  party  to  a 
contract  intended  to  shield  him 
from  the  results  of  his  own  fraud 
practiced  upon  the  other  party 
cannot  be  the  basis  of  an  eqm- 
table  estoppel.  Id, 

10.  So,  also,  where  one  party  to  a 
contract  has  perpetrated  a  fraud 
upon  the  other  by  means  of  which 
the  latter  w^as  mduced  to  enter 
into  the  contract,  he  cannot  be 
pre<:luded  from  seeking  redress 
by  a  provision  in  the  contract  pur- 
porting to  grant  to  the  former 
immunity  against  the  conse- 
quences of  any  fraud.  Id. 

11.  Defendant  sold  to  plaintiff  his 
business,  the  fixtures  and  other 
I)roperty  in  his  store.  The  con- 
tract of  sale  was  in  writing,  under 
seal  and  contained  a  clause  to  the 
effect  thiit  it  was  understood  and 
agreed  that  defendant  had  made 
no  statements  or  representations 
for  the  purpose  of  inducing  the 
sale,  other  than  that  he  had  been 
engaged  in  the  business  since  1867. 
In  an  action  to  set  aside  the  sale 
and  recover  the  consideration  paid 
on  the  ground  that  plaintiff  was 
induced  to  purchase  by  false  and 
fraudulent  representations  as  to 
the  character  of  the  property,  the 
extent  of  the  business  and  the 
income  derived  therefrom,  it 
appeared  that  after  the  negotia- 
tions had  been  completed  and  the 
agreement  drawn,  the  clause  speci- 
fied was  inserted  at  the  request  of 
defendant.  Held,  that  the  pro- 
vision   was  not  a  covenant  but 
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simply  a  statement  In  the  nature 
of  a  certificate  as  to  a  fact;  and 
that  plaintiff  was  not  precluded 
thereby  from  showing  the  fraud 
and    obtainmfT    relief  therefrom. 

Id. 

12.  It  aeemSy  where  the  business  of 
a  private  corporation  or  an  indi- 
viaual  is  threatened  with  compe- 
tition, a  contract  with  the  compet- 
itor that  he  shall  abandon  his  en- 
terprise and  take  employment  at 
an  agreed  compensation,  with  such 
corporation  or  individual,  is  not 
against  public  policy.  Oakes  v. 
Cattarangtis  Water  Co.  480 

13.  C,  who  was  engaged  in  organ- 
izing a  water  works  company,  and 
was  the  principal  promoter  of  the 
enterprise,  in  the  name  of  the 
proposed  corporation  entered  into 
a  contract  with  plaintiff,  agreeing 
to  pay  him  $1,000  for  his  serv- 
ices "for  securing  ri^ht  of  way, 
hydrant  rental,  placmg  invest- 
ments, and  in  all  things  pertaining 
to  the  building  of  water  works." 
The  company  was  thereafter  in- 

.  corporated ;  C,  his  wife  and 
brother  became  respectively  presi- 
dent, secretary  and  treasurer 
thereof;  C.  was  its  general  man- 
aging agent  and  had  full  direc- 
tion and  charge  of  its  business. 
The  water  works  were  con- 
structed, and  plaintiff,  at  the  re- 
quest of  C,  rendered  services  of 
the  character  called  for  by  the 
contract.  In  an  action  against 
the  corporation  on  the  contract 
it  appeared  that,  after  the  comple- 
tion of  the  works,  C.  acknowl- 
edged the  indebtedness  to  plain- 
tiff and  promised  to  pay  it.  Held 
(Finch  and  Gray,  JJ.,  dissent- 
ing), that  while  the  contract,  hav- 
ing been  made  before  defendant 
had  a  corporate  existence,  was 
not,  at  the  inception  thereof,  its 
contract  or  binding  upon  it,  yet  it 
was  of  such  character  that  C.  had 
the  power  to  make  or  ratify  it  on 
behalf  of  the  corporation  when  it 
attained  a  legal  existence;  that  if  C. 
Intended,  by  calling  upon  plaintiff 
to  do  the  things  agreed  to  in  the 
writing,  to  adopt  and  ratify  the 
agreement  on  behalf  of  the  de- 
fendant, and  if  plaintiff  intended 
to  and  did  perform  for  the  corpo- 
ration, it  became  bound;  that  these 
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were,  imder  the  circumstances, 
questions  of  fact  for  the  j  ury ;  and 
so,  that  an  order  dismissing  the 
complaint  on  trial  was  error.    Id, 

14.  Evidence  was  given  on  the  trial 
tending  to  show  that  plaintiff, 
before  contracting  with  C,  con- 
templated the  formation  of  a  simi- 
lar corporation  himself,  and  that 
one  purpose  of  the  agreement  was 
to  compensate  him  for  consenting 
to  abandon  the  enterprise.  No 
such  consideration  was  stated  in 
the  agreement.  Held,  that  the 
court  was  not  warranted  in  hold- 
ing, as  matter  of  law,  that  the 
purpose  of  the  contract  was  for- 
bidden by  public  policy,  or  that 
it  was  made  for  purposes  other 
than  that  stated  upon  its  face. 

Id. 

15.  An  agreement  by  the  vendor, 
upon  sale  of  a  business  and  its 
good  will,  that  he  will  not  engage 
in  a  similar  business  in  the  same 
place  for  a  period  specified,  is  legal 
and  valid  and  will  be  enforced  by 
a  court  of  equity.  Fraticinco  v. 
Smith.  488 

16.  Such  an  agreement  is  a  valuable 
right  in  connection  with  the  busi- 
ness it  was  designed  to  protect, 
and  may  be  assigned  by  the  pur- 
chaser upon  a  sale  by  him  of  tho 
business,  and  the  assignee  may  en- 
force it  the  same  as  the  assijjnor 
could  have  done  had  he  retamed 
the  business.  Id, 

17.  Where  by  agreement  between 
the  parties,  the  compensation  of 
plaintiff  as  salesman  for  defend- 
ant was  to  be  a  commission  on 
sales,  held,  that  plaintiff  was  en- 
titled to  commissions  on  ordere 
for  ^oods  solicited  and  obtained 
by  him,  although  the  goods  were 
not  delivered  by  defendant  until 
after  plaintiff's  discharge,  and  the 
commissions  were  by  tj^e  agree- 
ment not  payable  until  delivery. 
Dibble  v.  Dimmick.  549 

18.  Where  an  agreement  is  made 
between  parties  standing  in  a  con- 
fidential relation,  or  in  a  relation 
which  gives  to  one  party  great 
influence  over  the  other,  and  the 
agreement  is  to  the  advantage  of 
the  party  in  which  the  confidence 

89 


706 


INDEX. 


is  reposed  or  whose  influence  is 
the  dominant  one,  and  to  the  det- 
riment of  the  other  party,  the 
former  will  not  be  permitted  to 
enforce  the  agreement  unless  it 
appears  that  he  acted  in  the  utmost 
good  faith  and  that  disclosure  was 
made  of  all  the  material  facts,  or 
that  the  other  party  acted  with  a 
clejir  comprehension  of  the  obiect 
and  effect  of  the  agreement.  Qra- 
hoLva  V.  Graham,  573 

19.  This  rule  applies  in  favor  of  a 
wife  in  respect  to  an  ante-nuptial 
contract,  and  the  courts  will  regard 
with  rigid  scrutiny  such  a  contract 
where  it  deprives  her  of  any  pro- 
spective interest  in  the  estate  of 
her  intended  husband,  and  espe- 
cially where  no  provision  is  made 
therein  for  her  support  in  case  she 
survives  him.  Id. 

20.  In  an  action  by  the  wife  to  set 
aside  an  ante-nuptial  agreement, 
by  the  terms  of  which  she  surren- 
dered all  claim  to  dower,  it  ap- 
peared indisputably  that  defend- 
ant at  the  time  the  agreement  was 
made  owned  real  estate  of  the 
value  of  $100,000;  that  the  relin- 
quishment of  dower  was  not  a  con- 
dition of  the  engagement  of  mar- 
riage; that  there  was  no  negotiation 
between  the  parties  on  that  sub- 
ject before  they  met  and  executed 
the  agreement;  that  defendant 
then  stated  that  he  wanted  it 
arranged  so  that  he  could  buy  and 
sell  real  estate  without  interfer- 
ence from  her,  but  did  not  disclose 
to  her  that  this  would  mean  a  relin- 
quishment of  her  dower  right; 
that  no  consideration  was  paid  for 
the  surrender,  and  that  she  acted 
without  the  aid  of  counsel.  Held, 
that  the  General  Term  properly 
reversed  on  the  facts  a  judgment 
of  Special  Term  in  favor  of  defend- 
ant; and  that  plaintiff  was  entitled 
to  the  relief  sought.  Id, 

21.  The  franchise  conferred  upon  a 
corporation  organized  under  the 
act  providing  for  the  incorpora- 
tion of  water  works  companies 
(Chap.  737,  Laws  of  1873,  amended 
by  chap.  213,  Laws  of  1881)  is  not 
exclusive  in  its  nature;  it  does  not 
give  to  the  company  the  exclusive 
and  permanent  right,  during  the 


term  of  the  corporate  charter,  to 
purvey  water  to  the  town  or  village 
to  supply  which  it  was  created, 
and  neither  the  statute  nor  the 
constitutional  provision  prohibit- 
ing legislation  impairing  the  obli- 
gation of  contracts  precludes  the 
grant  of  a  charter  to  another  com- 
pany, that  has  obtained  the  requi- 
site assent  of  the  municipal  authori- 
ties, authorizing  it  to  sup])ly 
water  from  other  sources  to  the 
inhabitants  of  the  same  town  or 
village.    In  re  City  of  Brooklyn. 

596 

22.  So,  also,  where  a  corporation 
organized  under  said  act  entered 
into  a  contract  with  the  town  for 
supplying  it  with  water  for  a  term 
of  years,  held,  that  in  the  absence 
of  an  express  provision  in  the  con- 
tract prohibiting  it  from  so  doing, 
the  town  was  not  precluded  from 
making  a  like  grant  to  or  contract 
with  another  company  for  another 
or  further  supply,  if  the  public 
needs  required  it.  Id, 

23.  A  provision  in  a  building  con- 
tract that  the  contractor  will 
*' do"  a  certain  amount  of  "brick 
work"  may  mean  simply  the 
work  of  laying  the  brick,  or  it 
may  incluae  the  furnishing  as 
well  as  laying  them,  and  parol 
evidence  is  competent  in  such 
case  to  show  the  sense  in  which 
the  parties  used  the  words.  Strep- 
pone  V.  Lennon.  626 

24.  By  the  terms  of  a  contract  be- 
tween plaintiff  and  defendants  T. 
K.  M.  and  D.  M.,  said  defendants 
procured  from  defendant  theC.  N. 
Bank  a  certificate  of  deposit  for 
$5,000,  a  sum  agreed  upon  as 
liquidated  damages  in  case  of 
non-performance  on  their  part. 
The  certificate  was  delivered  to 
defendant  F.  to  be  delivered  up 
by  him  on  the  joint  order  of  plain- 
tiff and  T.  N.  M.  In  an  action  to 
recover  the  amount,'  it  appeared 
that  T.  N.  M.  and  D.  M.  wrong- 
fully refused  to  carry  out  their 
contract,  and  that  the  former  re- 
fused to  sign  a  written  order  for 
the  delivery  of  the  draft  to 
plaintiff.  Held,  that  the  proper 
form  of  judgment  was  a  direc- 
tion   requiring   the  delivexy  of 
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such  an  order ;  that  upon  receipt 
thereof,  F.  deliver  the  certificate 
to  plaintiff,  and  that  the  bank, 
upon  presentation  and  delivery 
thereof  indorsed  by  plaintiff,  pay 
to  him  the  $5,000;  also,  that  f. 
N.  M.  and  D.  M.  should  be 
adjudged  to  pay  interest  on  the 
amount  from  the  time  demand 
was  made  upon  T.  N.  M;  for  the 
order  and  the  costs'of  the  action. 
Pellas  V.  Motley.  657 

>■    If  a  mistake   was  made    in 

drafting  a  contract,  or  it  is  ambigu- 
ous or  indefinite,  or  does  not  express 
the  intent  of  all  the  parties,  it  is  the 
duty  of  tlie  trial  court  in  an  action 
upon  ths  contract  tried  by  the  court  to 
find  tJie  facts ;  iftJie  ambiguity  can 
oe  solved,  or  an  omission  to  express 
foTiat  ths  parties  had  in  mind  can  be 
supplied  by  oral  proof  then  the  par- 
ticular fact  established  slvoidd  be 
fouThdf  and  in  tlie  absence  of  such  a 
finding  this  court  may  7iot  resort  to 
tlie  evidence  to  spell  out  what  the  par- 
ties intended  to  embody  in  the  in- 
strument. 
See  Camp  v.  Treanor  (Mem.)     649 

See  Carrier. 
Guaranty. 
Insurance  (Fire). 
Insurance  (Marine). 
Lease. 
Sales. 
Specific  Performance. 


CORPORATIONS. 

1.  A  corporation  as  well  as  an  indi- 
vidual may  waive  a  constitutional 
or  statutory  provision  in  its  favor 
or  for  its  protection  where  it  is 
exclusively  a  matter  of  private 
right  and  no  consideration  of  pub- 
lic morals  is  involved,  and  hav- 
ing once  done  so  it  cannot  subse- 
quently invoke  the  protection  of 
the  provision.  Mayor,  etc.,  v. 
Manhattan  H.  Co.  1 

2.  The  court  has  no  power,  in  a  pro- 
ceeding under  the  Code  of  Civil 
Procedure  for  the  voluntary  disso- 
lution of  a  corporation,  to  restrain 
creditors  of  the  corporation  from 
disposing  of  its  bonds,  held  as  col- 
lateral to  loans  under  lawful  con- 
tracts, empowering  them  to  sell. 
In  re  Binghamton  G.  E.  Co.      261 


8.  The  proceeding  is  purely  statuf 
tory  and  the  restraining  power  o 
the  court  is  such  as  is  given  by 
the  Code  of  Civil  Procedure 
(§  2423).  The  equity  power  of  the 
court  does  not  extend  to  the  se- 
questration of  the  property  of  a 
corporation  by  means  of  a  re- 
ceiver. Id. 

4.  Where,  therefore^  an  order  in 
such  a  proceeding  appointing  a 
temporary  receiver,  contained  a 
clause  restraining  creditors  of  the 
corporation  from  foreclosing  or 
selling  its  bonds  pledged  as  col- 
lateral, held,  that  the  order  was 
properly  modified  on  motion  of  a 
creditor  who  had  prior  to  the 
institution  of  the  proceeding  re- 
ceived bonds  of  the  corporation  as 
collateral  security  for  money 
loaned,  so  as  not  to  restrain  or 
prohibit  said  creditor  from  fore- 
closing or  selling  said  bonds,  as 
authorized  by  the  contract  under 
which  the  bonds  were  held.      Id. 

5.  Where  a  stockholder  brings  an 
action  against  his  corporation  and 
fails,  the  payment  by  him  of  the 

.  judgment  fer  costs  puts  him  in 
the  same  relations  to  the  coi-pora- 
tion  that  he  had  occupied  before, 
and  the  directors  may  not  resist 
an  application  for  the  transfer  of 
his  stock  by  setting  up  a  claim 
that  by  reason  of  th^  suit  the  cor- 
poration was  obliged  to  pay 
counsel  fees  and  expenses  in  the 
litigation  which  were  not  covered 
by  the  taxable  costs.  Cassagne  v. 
Marvin.  292 

6.  It  seenu,  that  the  mere  presence 
of  a  corporate  seal  upon  an  instru- 
ment in  the  form  of  a  promissory 
note,  executed  by  the  corporation 
without  any  evidence  that  its 
officers  intended  to  or  did  affix  it, 
does  not  change  the  character  of 
the  instrument.     Weeks  v.  Esler. 

874 

7.  Upon  the  comer  of  such  an  in- 
strument was  impressed  the  name 
of  the  corporation,  with  the  words 
'  *  Incorporated.  Seal. "  There  was 
no  recital  that  the  seal  of  the  cor- 
poration was  affixed,  and  in  an 
action  against  the  payee  as  in- 
dorser  of  the    instrument,  there 
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was  no  evidence  that  the  corpor- 
ate seal  was  impressed,  or  that 
what  thus  appeared  was  the  cor- 
porate seal.  Ildd,  that  the  paper 
could  not  be  regarded  as  a  sealed 
instrument.  Id. 

8.  As  to  whether  the  presence  upon 
such  an  instrument  of  the  corpor- 
ate seal  would  affect  its  negotia- 
bility, queere.  Id, 

9.  The  complaint  in  an  action 
brought  by  receivers  of  a  corpora- 
tion alleged  that  each  of  the  de- 
fendants had  been  a  director  of 
the  corporation  during  a  period 
stated.  This  showed  that  they 
had  not  all  been  directors  for  the 
same  length  of  time  or  during  the 
same  penod.  The  complaint  then 
set  forth  various  acts  of  negli- 
gence and  wrong  doing  on  the 
part  of  the  defendants,  as  directors, 
resulting  in  large  losses  to  the  cor- 
poration. A  money  judgment 
was  asked  against  the  defendants 
jointly  for  the  full  amount  of  loss 
claimed.  There  was  no  averment 
that  an  accounting  was  necessary 
to  ascertain  the  damages,  nor  was 
it  asserted  that  defendants  were 
severally  liable  for  separate  and 
personal  misconduct.  On  demur- 
rer based  upon  the  ground  that 
different  causes  of  action  affecting 
different  defendants  had  been  im- 
properly joined,  field,  that  the 
action  was  to  be  regarded  as  one 
at  law;  and  so,  that  the  demurrer 
was  well  "taken.  (/  Brien  v.  Fitz- 
gerald, 377 

10.  Within  the  meaning  of  the  pro- 
vision of  the  "General  Corpora- 
tion Law "  (Chap.  687,  Laws  of 
1892),  which  provides  that,  upon 
the  dissolution  of  a  corporation, 
its  directors  or  managers  shall, 
unless  other  persons  are  appointed, 
be  the  trustees  of  the  "creditors 
and  stockholders."  the  word 
"creditors"  includes  all  those  to 
whom  the  corporation  was  under 
any  enforcible  obligation  at  the 
time  of  its  dissolution,  as  well  as 
those  to  whom  it  was  indebted. 
Marstaller  v.  MilU,  898 

11.  Where  the  president  of  a  private 
corporation  has  full  personal 
charge  of  its  business,  he  repre- 


sents the  corporation,  and  prima 
fade  has  power  to  do  any  act 
which  its  directors  could  authorize 
or  ratify.  Oakes  v.  Cattaraugus 
Water  Co.  430 

12.  It  9eeim,  where  the  business  of  a 
private  corporation  or  an  indi- 
vidual is  threatened  with  compe- 
tition, a  contract  with  the  com- 
petitor that  lie  shall  abandon  his 
enterprise  and  take  employment 
at  an  agreed  compensation,  with 
such  corporation  or  individual,  is 
not  against  public  policy.  Id. 

18.  C,  who  was  engaged  in  organiz- 
ing a  water  works  company,  and 
was  the  principal  promoter  of  the 
enterprise,  in  the  name  of  the  pro- 
posed corporation  entered  into 
a  contract  with  plaintiff,  agree- 
ing to  pay  him  |1,000  for  his 
services  "for  securing  right  of 
way,  hydrant  rental,  placing  in- 
vestments, and  in  all  things  per- 
taining to  the  building  of  water 
works. "  The  company  was  there- 
after incorporated;  C.,  his  wife 
and  brother  became  respectively 
president,  secretary  and  treasurer 
thereof;  C.  was  its  general  man- 
aging agent  and  had  full  direction 
and  charge  of  its  business.  The 
water  works  were-  constructed, 
and  plaintiff,  at  the  request  of  C, 
rendered  services  of  the  character 
called  for  by  the  contract.  In  an 
action  against  the  corporation  on 
the  contract  it  appearea  that,  after 
the  completion  of  the  works,  C. 
acknowledged  the  indebtedness  to 
plaintiff  and  promised  to  pay  it. 
Held  (Finch  and  Gray,  J  J.,  dis- 
senting), that  while  the  contract, 
having  been  made  before  defend- 
ant had  a  corporate  existence,  was 
not,  nt  the  inception  thereof,  its 
contract  or  binding  upon  it,  yet  it 
was  of  such  character  that  C.  had 
the  ])ower  to  make  or  ratify  it  on 
behalf  of  the  corporation  when  it 
attained  a  legal  existence;  that  if 
C.  intended,  by  calling  upon  plain- 
tiff to  do  the  things  agreed  to  in 
the  writing,  to  adopt  and  ratify 
the  agreement  on  behalf  of  the 
defendant,  and  if  plaintiff  in- 
tended to  and  did  perform  for  the 
corporation,  it  became  bound;  that 
these  were,  under  the  circum- 
stances, questions  of  fact  for  the 
jury;  and  so,  that  an  order  dis- 
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missing  the  complaint  on  trial  was 
error.  Id. 

14.  Evidence  was  given  on  the  trial 
tending  to  show  that  plaintiff,  be- 
fore contracting  with  C,  con- 
templated the  formation  of  a 
similar  corporation  himself,  and 
that  one  purpose  of  the  agreement 
was  to  compensate  laim  for  con- 
senting to  abandon  the  enterprise. 
Ko  such  consideration  was  stated 
in  the  agreement.  Held,  that  the 
court  was  not  warranted  in  hold- 
ing, as  matter  of  law,  that  the 
purpose  of  the  contract  was  for- 
bidden by  public  policy,  or  that  it 
was  made  for  purposes  other  than 
that  stated  xrpon  its  face.  Id. 

16.  Defendant,  a  corporation  author- 
ized by  its  charter  to  receive  goods 
for  storage  and  issue  warehouse 
receipts,  which  were  made  nego- 
tiable, by  a  by-law  directed  the 

'  warehouse  receipts  to  be  signed 
by  its  president  or  secretary.  S., 
its  president,  applied  to  plaintiff 
for  and  obtained  a  personal  loan, 
giving  therefor  his  own  note  and 
as  collateral  security  a  warehouse 
receipt  purporting  to  be  issued  by 
defendant,  signed  by  him  as  presi- 
dent, acknowledging  the  receipt 
on  storage  for  account  of  himself 
and  subject  to  his  order  of  a  quan- 
tity of  cotton.  Plaintiff's  officers 
knew  when  the  loan  was  made  that 
the  person  to  whom  it  was  made 
was  defendant's  president,  and 
that  the  loan  was  a  personal  one. 
The  loan  was  made  on  the  faith  of 
the  collateral.  8.,  in  fact,  had  de- 
posited no  cotton  with  defendant. 
The  note  was  not  paid  at  maturity, 
and  defendant,  on  demand  made, 
refused  to  deliver  the  cotton  or 
pay  its  value.  In  an  action  to  re- 
cover damages,  hdd,  that  the  by- 
law did  not  clothe  the  president 
with  authority  to  issue  receipts  to 
himself  for  cotton  which  in  truth 
had  been  deposited  by  him;  and 
so,  that  defendant  was  not 
estopped  from  denying  the  deliv- 
ery of  the  cotton,  and  was  not 
liable.  Bank  N,  Y,  Bkg,  Assn.  v. 
Am.  B,  db  T,  Co.  559 

16.  It  seems,  that  if  the  by-law  had 
given  the  president  general  author- 
ity to  issue  receipts  to  himself  for 
cotton  actually  deposited,  defend- 


ant would  have  been  liable  to  a 
hoiia  fide  holder  for  value  of  such  a 
receipt,  although  the  president  had 
not  in  fact  deposited  any  cotton. 

Id, 

17.  While  the  legislature  may  not 
destroy  or  confiscate  the  propertjr 
and  franchises  of  a  corporation,  it 
cannot  be  restricted  in  its  grants 
of  corporate  franchises  which  are 
withiiv  constitutional  limitations, 
save  by  its  own  express  agreement, 
even  though  the  consequences  of 
such  a  grant  may  be  to  entail  loss, 
if  not  ruin,  iipon  existing  corpora- 
tions through  rivalry  and  compe- 
tition.    In  re   City  of  Brooklyn. 
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18.  Where,  after  the  commencement 
of  an  action  by  a  corporation  to 
recover  an  indebtedness,  it  be- 
comes insolvent  and  a  receiver  of 
its  assets  is  appointed,  this  does 
not  affect  the  right  of  action;  this 
may  still  be  asserted  by  it  and  the 
action  continued  by  the  receiver 
without  any  substitution,  so  long 
as  there  is  no  dissolution  of  the 
corporation  by  judgment  of  the 
court.       U.    o.     Vinegar    Co.    v. 
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See  Bridge  Companies. 
Business  Corporations. 
Insurance  (Fire). 
Insurance  (Marine). 
Manufacturing  Corpora- 
tions. 
Municipal  Corporations. 
Railroad  Corporations. 
Stockholders. 
Telegraph  Companies. 
Water  Works  Companies. 


COSTS. 

1.  The  parties  hereto  stipulated  that 
the  action  be  discontinued  upon 
terms  specified,  the  order  of  dis- 
continuance to  be  without  preju- 
dice to  a  motion  for  extra  allow- 
ance, and  if  allowance  be  granted 
and  not  paid,  that  defendants 
could  move  to  vacate  the  order  of 
discontinuance  ex  parte.  Upon 
this  stipulation  an  order  of  dis- 
continuance was  entered  which 
recited  that  plaintiff  had  com- 
plied with  all  terms  "except  to 
the  extra  allowance  to  be  hereafter 
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disposed  of."  An  order  of  Special 
Term  grantinff  an  extra  allowance 
was  reversed  by  the  General  Term 
without  considering  the  merits,  on 
the  ground,  as  appears  by  its 
order,  that  the  court  had  no  power 
after  discontinuance  to  grant  an 
extra  allowance.  Held,  error; 
that  the  parties  had  power  to  enter 
into  the  stipulation  and  pursuant 
to  it  the  motion  for  extra  allow- 
ance was  regular,  and  the  General 
Term  had  power  to  review  on  the 
merits  the  order  granting  it.  H, 
B.  M,  &  F.  R.  R,  Co,  V.  Town  Bd. 


Westchester. 
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2.  The  complaint  in  an  equity  action 
was  dismissed  on  trial.  On  ap- 
peal the  judgment  was  reversed. 
The  order  of  General  Tenn  was 
affirmed  on  appeal  to  this  court, 
and  upon  defendants'  stipulation 
judgment  absolute  wasoraered  for 
plaintiff,  with  costs  (140  N.  Y. 
250).  Held,  that  upon  filing  the 
remittitur,  the  Special  Term  had 
power  to  award  cocts  and  an  extra 
allowance;  that  while  imder  the 
order  of  affirmance  the  costs 
awarded  were  the  costs  in  this 
court  only,  as  the  case  was  one 
where  the  costs  and  an  extra 
allowance  were  in  the  discretion 
of  the  court  below,  it  was  proper 
for  the  court  to  award  them  in 
ordering  final  judgment.  Bar- 
nard V.  ffaU.  839 


COUNTERCLAIM. 


See  Pleading. 


COURTS. 

See  Court  of  Common  Pleas. 
Superior  City  Courts. 


COURT  OF  COMMON  PLEAS. 

An'action  was  brought  in  the  Court, 
of  Common  Pleas  in  and  for  the 
city  and  county  of  New  York  to 
remove  two  trustees  of  a  trust 
created  under  a  will,  one  of  whom 
is  and  was  at  the  commencement 
of  the  action  and  during  the  time 
mentioned  in  the  comprint  a  resi- 
dent of  Massachusetts,  and  none 
of  the  acts  complained  of  were 


done  in  this  state.  One  of  the 
plaintiffs,  also  a  trustee,  resides  in 
the  cit3'  of  New  York;  the  other 
plaintiff,  a  cestui  que  trust,  resides 
in  England.  An  order  was  made 
for  the  service  of  the  summons  on 
said  non-resident  trustee  by  publi- 
cation. On  motion  to  vacate  the 
order,  held,  that  said  court  had  no 
jurisdiction,  and  so,  that  a  denir.1 
of  the  motion  was  error.  Paget  v. 
Stevens.  17% 

CRIMES. 

1.  The  provision  of  the  Penal  Code 
(§  29)  which  declares  that  "a  per- 
son who,  directly  or  indirectly, 
counsels,  commands,  induces  or 
procures  another  to  commit  a 
crime  is  a  principal,"  applies  to 
the  provision  of  said  Code  (^  41c> 
declaring  that  any  member  of  a 
registry  board  who  willfully  vio- 
lates any  provision  of  the  Election 
Law  relative  to  the  registration  of 
electora  shall  be  punishable  by 
imprisonment,  etc.  People  v, 
McKane.  455 

2.  A  person,  therefore,  who,  although 
not  a  member  of  a  board  of  reg- 
istry, induces  or  procures  its 
membere  to  willfully  violate  & 
provision  of  the  Election  Law 
(Chap.  680,  Laws  of  1892)  in  rela- 
tion to  the  registration  of  voters, 
is  guilty  of  a  crime  and  may  be 
indicted  as  a  principal  jointly 
with  the  members  of  the  board. 


CRIMINAL  TRIAL. 

1.  Upon  trial  of  an  indictment 
charging  the  presentation  to  a 
fire  insurance  company  of  a  false 
and  fraudulent  claim  for  alleged 
loss  bv  fire  of  property  insured, 
defendant's  books  of  account, 
which  had  been  seized  and 
brought  into  court,  were  intro- 
duced in  evidence.  No  objection 
was  made  on  the  part  of  aefend- 
ant  on  the  ground  that  the  books 
were  produced  against  his  will. 
Held,  that  there  was  no  compul- 
sion within  the  meanine  of  the 
constitutional  provision  declaring 
that  no  person  m  a  criminal  action 
shall  be  compelled  to  testify 
against  himself,  and  that  in  the 
absence  of  such  an  objection  the 
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books  were  competent  evidence, 
and  this,  although  their  produc- 
tion and  use  could  be  said  to 
have  been  proof  of  defendant's 
own  confession  or  admission,  in- 
stead of  a  part  of  the  res  gestm  of 
the  crime.     People  v.  Spiegel.  107 

2.  Under  the  provision  of  the  Penal 
Code  (§  22)  aeclaring  that  "  when- 
ever the  actual  existence  of  any- 
particular  purpose,  motive  or  in- 
tent is  a  necessary  element  to 
constitute  a  particular  species  or 
degree  of  cnme,  the  jury  may 
take  into  consideration  the  fact 
that  the  accused  was  intoxicated 
at  the  time  in  determining  the 
purpose,  motive  or  intent  with 
which  he  committed  the  act," 
where  it  appears  upon  the  trial  of 
an  indictment  for  murder  in  the 
first  degree  that  the  defendant 
was  intoxicated  when  he  com- 
mitted the  homicide,  the  Jury 
should  be  instructed  that  if  the 
intoxication  had  extended  so  far 
in  its  effects  that  the  necessary 
intent,  deliberation  and  premetf- 
itation  were  absent,  the  fact  of 
intoxication  must  be  considered, 
and  a  verdict  rendered  in  accord- 
ance therewith.  In  such  a  case 
the  intoxication  need  not  be  to 
the  extent  of  depriving  the  accused 
of  all  power  of  volition  or  of  all 
ability  to  form  an  intent.  People 
V.  Leonardi.  860 

8.  Upon  the  trial  of  an  indictment 
for  murder  it  appeared  that  the 
homicide  was  committed  by  de- 
fendant without  provocation  and 
without  motive,  and  that  he  was 
very  much  intoxicated  at  the  time. 
The  court  charged  in  substtuicc 
that  if  defendant  had  intelligence 
enough  to  know  right  from 
wrong,  that  the  act  he  committed 
was  wrong,  he  was  responsible; 
but  if  he  was  bereft  of  reason, 
sense  and  Judgment,  and  acted 
without  knowledge  or  intent  as 
to  the  result  of  his  acts,  he  was 
irresponsible,  and  that  this  was  all 
the  court  would  say  as  to  the  in- 
toxication of  defendant  bearing 
upon  his  capacity  to  distinguish 
between  right  and  wrong,  but 
that  it  would  speak  thereafter 
upon  the  subject  of  intoxication 
as  bearing  upon  the  question  of 
motive.     Subsequently   the  court 


charged  that  if  defendant  was 
sober  enough  to  know  what  he 
was  about,  that  the  act  was  wrong, 
then  his  intoxication  and  motive 
would  both  exist,  and  the  one 
would  not  destroy  the .  other; 
that  he  must  »be  so  completely 
intoxicated  in  order  \o  be  excused 
as  to  be  destitute  of  the  capacity 
to  realize  the  wrongful  nature  of 
the  act,  that  his  acts  were  wholly 
aimless  and  without  purpose. 
Held,  error.  Id. 

4.  Suspicion  cannot  give  probative 
force  to  testimony  in  a  criminal 
action  which  is,  in  itself,  insuffi- 
cient to  establish  or  justify  an 
inference  of  a  particular  fact,  and 
proof  of  one  offense  cannot  aid 
m  establishing  another,  which 
other  is  not  only  not  proved,  but 
as  to  which  there  is  no  affirmative 
evidence  from  which  a  legal  in- 
ference of  its  commission  can  be 
drawn.    People  v.  Van  Zile.      868 

5.  An  indictment  for  abortion  con- 
tained two  counts  —  one  charging 
the .  commission  of  the  offense  by 
the  use  of  instruments  —  the  other 
by  administering  a  medicine  or 
drug.  The  "only  evidence  under 
the  first  count,  so  far  as  defendant 
was  concerned,  was  his  own  testi- 
mony, which  was  to  the  effect  that 
at  a  tjme  specified  he  made  an 
examination  to  determine  whether 
the  woman  was  pregnant,  and 
after  he  had  stated  what  occurred, 
which,  if  true,  showed  that  no 
criminal  operation  was  performed, 
he  denied  the  use  of  any  instru- 
ment which  would  have  that  effect. 
Defendant's  counsel  requested  the 
court  to  charge  that  there  was  no 
evidence  as  to  what  occurred  at  the 
time  stated,  except  defendant's 
testimony,  and  this  utterly  dir- 
proved  that  any  criminal  opera- 
tion was  performed  or  attempted 
at  that  time.  The  court  refused 
to  charge  other  than  that  there 
was  no  direct  evidence  of  what 
took  place,  except  that  of  defend- 
ant, and  as  to  that  the  jury  were 
not  compelled  to  accept  all  of  it, 
but  might  believe  such  as  they 
credited  and  reject  such  as  they 
discredited.  Sjnd  counsel  then 
requested  the  court  to  charge  that 
there  was  "  no  evidence  to  justify 
a  finding  that  any  criminal  opera- 
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tion  was  performed  or  attempted  " 
bv  defendant  on  that  occasion. 
This  the  court  refused.  Helel, 
error.  Id, 

6.  Evidence  was  given  on  the  part 
of  the  prosecution  tending  to  sup- 

Sort  the  second  count  in  the  in- 
ictment.  The  case  was  submit- 
ted on  both  counts  and  a  general 
verdict  of  guilty  rendered.  Held, 
that  this  dia  not  render  the  error 
harmless,  as  defendant  may  have 
been  prejudiced  in  respect  to  the 
charge  in  the  second  count  by  the 
ruling.  Id. 

7.  Upon  the  trial  of  an  indictment 
for  murder,  in  advance  of  the 
selection  of  a  jurv,  and  before  anv 
of  the  i»nel  hacf  been  examined, 
the  parties,  by  permission  of  the 
court,  elected  to  have  all  per- 
emptory challenges  as  to  jurors  de- 
termined before  the  juror  left  the 
witness  stand,  and,  if  accepted, 
that  the  final  oath  be  at  once  ad- 
ministered. A  juror  was  then 
called  and  sworn  as  to  his  qualifi- 
cation; after  his  examination  by 
the  prosecution,  defendant's  coun- 
sel asked  if  the  juror  was  satis- 
factory to  the  People,  to  which 
the  district  attorney  replied:  "  We 
do  not  challenge  him  for  bias  nor 
for  favor."  Said  counsel  then 
asked  the  court  to  direct  that  the 
prosecution  should  at  once  accept 
or  reject  the  juror,  and  exercise  its 
right  of  peremptory  challenge 
then,  if  at  all;  this  the  court  re- 
fused. The  j uror  was  then  exam- 
ined by  the  prisoner's  counsel, 
and,  after  his  examination  was 
concluded,  the  court  called  upon 
the  district  attorney  to  exercise 
his  right  of  peremptory  challenge; 
he  interposed  none,  and  said  coun- 
sel having  expressed  himself  satis- 
fied, the  *  juror  was  sworn.  Held, 
that  the  ruling  of  the  court  was 
not  error;  that  there  was  a  full 
compliance  with  the  provision  of 
the  Code  of  Criminal  Procedure 
(§§  885,  386)  in  reference  to  chal- 
lenges.    People  V.  Miles.  383 

8.  One  of  the  defenses  interposed 
was  insanity;  after  evidence  had 
been  given  on  the  part  of  the  de- 
fense as  to  the  words  and  actions 
of  defendant  on  an  orcasionspeci- 1 
fled,  which  it  was  claimed  were 


so  Strang^  and  inexplicable  as  to 
indicate  insanity,  the  prosecution 
was  allowed  to  show  that  on  that 
occasion  defendant  was  intoxi- 
cated.    Held,  no  error.  Id. 

9.  Defendant  was  indicted  jointly 
with  inspectors  of  election  con- 
stituting a  board  of  registry  for 
a  willful  violation  of  the  provis- 
ion of  the  Election  Law  (§  33, 
chap.  680,  Laws  of  1892),  which  di- 
rects the  inspectors  to  make  tliree 
copies  of  the  register  of  voters, 
and  requires  that  the  register  and 
copies  "shall  at  all  reasonable 
hours  be  accessible  to  the  public 
for  examination  or  for  making 
copies  thereof."  Defendant  was 
not  a  member  of  the  board  of  reg- 
istry, but  was  charted  with  will- 
fully and  feloniously  procuring, 
by  his  aid,  counsel,  command  and 
assistance,  the  inspectors  to  con- 
ceal the  lists  and  to  refuse  the  pub- 
lic access  thereto.  Defendant  was 
tried  separately;  upon  the  trial  no 
direct  evidence  was  given  that  he 
committed  or  advis«i  the  inspect- 
ors to  conceal  the  registry  lists,  but 
the  prosecution  attempted  to  show 
a  criminal  conspiracy  on  the  part 
of  defendant  and  other  public 
officials  of  the  town  for  the  pur- 
pose of  casting  a  large  fraudulent 
vote,  and  a  concealment  of  the 
lists  as  a  necessary  part  of  the 
scheme.  No  conspiracy  was 
chargwi  in  the  indictment.  Held, 
unnecessary,  as  the  conspiracy,  if 
shown,  was  evidence  in  support  of 
the  charge  made.  People  v.  Mc- 
Kane.  455 

10.  When  sufficient  evidence  of  a 
conspiracy  has  been  given  to  make 
the  question  one  for  the  jur}'.  evi- 
dence of  the  acts  and  declarations 
of  the  alleged  conspinitors  in  fui- 
therance  of  the  common  purpose 
is  competent.  Id. 

11.  These  facts  appeared  on  the 
trial :  The  town  board  of  the  town 
of  G.,  of  which  board  defendant, 
as  supervisor,  was  the  presiding 
officer,  divided  the  town  into  six 
election  districts.  These  were  st> 
arranged  that  all  of  them  con- 
verged in  the  town  hall,  in  which 
building  the  registry  lists  were 
prepared  and  the  vote  cast  for  the 
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entire  town.  The  inspectors  in  all 
the  districts  concealed  the  registry 
lists  and  willfully  neglected  and 
refused  to  give  the  public  access 
to  them,  and  the  evidence  tended 
to  show  that  they  were  all  acting 
in  furtherance  of  a  common  plan. 
G.,  a  candidate  for  an  office  to  be 
voted  for  at  the  election,  instituted 
judicial  proceedings  to  compel  the 
performance  of  their  duty  by  the 
mspectors.  Defendant  employed 
•coimsel  to  resist  these  proceedings, 
And  made  an  affidavit,  to  be  used 
therein,  in  which  he  stated,  among 
other  things,  that  he  had  ex 
amined  the  lists  and  that  they 
contained  no  fraudulent  names. 
Defendant  was  chief  of  police,  and 
as  such  and  as  chairman  of  the 
town  board,  had  charge  and  con- 
trol of  the  town  hall.  G.  sent  a 
large  body  of  men  to  the  town  hall 
to  obtain  access  to  the  lists  and 
make  copies  thereof;  they  were  all 
driven  from  the  hall,  some  beaten 
and  some  arrested  and  imprisoned. 
Another  body  of  G.'s  supporters, 
who  went  to  the  town  hall  on  elec- 
tion day  for  the  purpose  of  watch- 
ing the  proceedings,  were  treated 
in  a  similar  manner.  !Many  were 
arrested  without  cause.  Defend- 
ant was  the  leader  in  all  these  pro- 
ceedings. The  registry  lists  con- 
tained a  great  number  of  names 
of  persons  not  legal  voters  and 
not  residents  of  the  tov/n,  and  the 
vote  at  the  election,  as  reported 
and  certified  by  the  canvassers, 
was  much  larger  than  the  number 
of  actual  voters.  Defendant  had 
been  supervisor  for  ei^^ht  succes- 
sive terms,  and  during  that  time 
the  vote  of  the  town  was  nearly 
unanimous  in  favor  of  the  candi- 
dates he  supported,  which  were 
sometimes  of  one  political  party, 
sometimes  of  another.  Held,  that 
the  evidence  was  sufficient  to  sus- 
tain the  indictment.  Id. 


DAMAGES. 

1.  In  an  action  for  a  breach  of  con- 
tract the  damages  recoverable  are 
those  which  the  parties  may 
fairly  be  supposed  when  they 
made  the  contract  to  have  con- 
templated as  naturally  following 
its  violation.  U  8.  trust  Co.  v. 
OBrien.  284 
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2.  The  inquiry  is,  what  is  afi  ade- 
quate indemnity  to  the  party 
injured,  and  while  damages  which 
are  **  uncertain,  speculative  and 
contingent"  are  not  recoverable, 
plaintiff  is  not  bound  to  show  to  a 
certainty  which  excludes  the 
possibility  of  a  doubt,  that  the  loss 
claimed  resulted  from  defend- 
ant's violation  of  the  contract. 
Reasonable  certainty,  founded 
upon  inferences  legitimately  and 
properly  deducible  from  the  evi- 
dence that  the  loss  resulted  from 
the  breach  and  was  the  natural 
and  proximate  result  thereof,  is 
all  that  is  required.  Id. 

8.  A  lease  to  defendant  of  a  build- 
ing in  the  city  of  New  York  for 
a  term  which  expired  >Iay  1, 1889, 
contained  covenants  on  the  part  of 
the  lessee  against  subletting  or 
assigning;  also,  that  at  reasonable 
hours  in  the  daytime  he  would 
permit  the  lessor  or  his  agent  to 
show  the  premises  to  such  persons 
as  they  desired  for  the  purpose  of 
selling  or  leasing,  and  that  he 
woula  permit  the  usual  notice  of 
"To  let"  to  be  posted  on  the 
premises,  and  to  remain  there 
without  molestation .  In  an  action 
to  recover  damages  for  breach  of 
this  covenant  these  facts  appeared: 
Defendant  sublet  the  premises  to 
another  for  a  portion  of  the  term, 
who  took  possession;  he  refused 
to  permit  the  posting  of  any 
notice,  and  refused  entrance  to 
any  one  desirous  of  looking  at 
the  house  for  the  purpose  of 
leasing  or  purchasing;  after 
expiration  of  the  lease  the  house 
remained  unoccupied  and  with- 
out being  leased  or  sold  until 
February  1,  1890,  when  it  was 
leased  for  |900  a  year.  Evidence 
was  given  that  in  May,  1889,  the 
rental  value  was  $1,000;  also  tend- 
ing to  prove  that  directly  in  conse- 
quence of  the  violation  of  the 
covenants  plaintiff  suffered  some 
loss  of  rent.  The  trial  court  held 
that  the  failure  to  rent  could 
not,  upon  the  evidence,  be 
regarded  as  the  natural  or  neces- 
sarv  consequence  of  the  breach, 
and  directed  a  judgment  for 
nominal  damages  only.  Hdd, 
error;  that  the  covenants  as  to 
posting  the  notice  and  showing 
the  premises,  were   included  in 
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the  lease  to  aid  the  lessor  in  re- 
leasing at  the  expiration  of  the 
term  with  the  least  possible  delay, 
and  in  inserting  them  the  parties 
contemplated  an  amount  of  rent 
which  might  be  lost  by  an  inex- 
cusable refusal  to  perform  them, 
as  a  proper  measure  of  damages; 
and  that  the  evidence  was  suffi- 
cient to  require  the  submission  of 
the  question  to  the  jury  as  to 
whether  there  was  a  loss  of  rent 
because  of  the  violation  of  the 
covenants.  Id. 

4.  While,  where  a  wrong  has  been 
done  from  which  pecuniary 
injury  has  resulted,  or  when 
injury  is  the  natural  or  probable 
result  of  the  wrong,  the  injured 
party  is  not  remediless,  although 
the  extent  of  the  injury  is  not 
capable  of  precise  proof,  yet, 
when  the  damages  claimed  are 
neither  the  probable  result  of  the 
wrong  nor  capable  of  proof,  they 
cannot  be  awarded  by  a  jury. 
Butler  V.  Manhattan  R.' Go.      417 

5.  In  an  action  by  a  husband  to 
recover  damages  resulting  from  a 
personal  injury  to  his  wife,  alleged 
to  have  been  caused  by  defend- 
ant's negligence,  the  evidence 
tended  to  show  that  in  conse- 
quence of  the  injury,  the  wife 
had  a  miscarriage.  The  court 
permitted  the  jury  to  consider 
and  include  in  their  verdi(!t  ' '  any 
damages  arising  fix>m  the  injury 
and  resulting  m  depriving  the 
plaintiff  of  prospective  offspring." 
Meld,  error.  Id. 


DEBTOR  AND  CREDITOR. 

1.  The  court  has  no  power,  in  a  pro- 
ceeding under  the  Code  of  Civil 
Procedure  for  the  voluntary  disso- 
lution of  a  corporation,  to  restrain 
creditors  of  the  corporation  from 
disposing  of  its  bonds,  held  as  col- 
lateral to  loans  under  lawful  con- 
tracts, empowering  them  to  sell. 
In  re  Bingliamton  &.  E.  Co.      261 

2.  Within  the  meaning  of  the  pro- 
vision of  the  *•  General  Corpora- 
tion Law"  (Chap.  687,  Laws  of 
1893),  which  provides  that,  upon 
the  dissolution  of  a  corporation,  its 
directors  or  managers  shall,  unless 


other  persons  are  appointed,  be 
the  trustees  of  the  "  creditors  and 
stockholders,"  the  word  '*  credit- 
ors "  includes  all  those  to  whom 
the  corporation  was  under  any  en- 
forcible  obligation  at  the  time  of 
its  dissolution,  as  w*ell  as  those  to 
whom  it  was  indebted.  Mantaller 
V.  JfUU.  898 

3.  A  failure  to  file  a  chattel  mort- 
gage, where  there  is  no  change  of 
possession  of  the  mortgaged  prop- 
erty, renders  it  void  as  to  then  ex- 
isting creditors  of  the  mortgagor, 
'and  the  mortgagee  cannot  there- 
after acquire  title  to  property  by 
taking  possession  and  selling  the 
same  under  the  mortgage  and  bid- 
ding it  off  on  the  sale,  and  this,  al- 
though the  mortgage  was  given  in 
eood  faith  to  secure  an  actual  in- 
debtedness.    Stephem  v.  Perrine. 

476. 

4.  It  seenWf  a  bofia  fide  transfer  of 
the  property  by  the  mortgagor  to 
the  mortgagee,  in  payment  of  the 
mortgage  debt,  before  a  creditor 
has  obtained  judgment  and  exe- 
cution or  any  lien  upon  the  prop- 
erty, will  give  a  good  title  to  the 
mortgagee  and  so  defeat  the  cred- 
itor's right  to  assail  the  mortgage. 

Id. 

5.  Under  the  provisions  of  the  Code 
of  Civil  Procedure  (§  2435)  author- 
izing a  judgment  crisditor  to  insti- 
tute proceSiings  supplementary 
to  execution  **  at  any  time  within 
ten  years  after  the  return  wholly 
or  partly  unsatisfied  of  an  execu- 
tion against  propertv,"  an  execu- 
tion which  is  effectfve  to  exhaust 
the  remedy  at  law  is  intended;  and 
so,  it  is  not  enough  that  forms  are 
observed  by  the  return  of  an  exe- 
cution which  is  not  effective  to 
reach  all  of  the  debtor's  property, 
and  the  right  does  not  arise  unless 
at  the  time  of  issuing  the  execution 
the  creditor  had  a  judgment  which 
was  a  lien  on  the  debtor's  real  es- 
tate and  chattels  real,  so  that  the 
execution  could  reach  them  as 
well  as  his  personal  property.  / 
(§  T.  Nixt.  Bank  v.  Qu4j^cken!nuh. 

66r 
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DEED. 

1.  In  1858  N.»  who  was  the  owner  of 
a  tract  of  land  in  the  citv  of  R., 
laid  out  the  same  into  lots  and 
streets  and  caused  a  map  thereof 
to  be  made  and  filed.  This  map 
showed  lot  No.  20  to  be  ninety 
feet  front  on  one  of  the  streets. 
Lot  No.  4  as  laid  out  on  the  map 
fronted  on  the  same  street  and  ad- 
joined lot  20  on  the  north.  A.  sold 
and  conveyed  lot  4.  In  the  deed 
the  south  line  thereof  was  de- 
scribed as  the  north  line  of  lot  No. 
20.  After  such  conveyance  A. 
filed  a  second  map,  on  which  was 
laid  out  an  allev  fifteen  feet  wide 
on  the  northerly  side  of  lot  20, 
which  connected  with  another 
alley,  and  on  the  same  day  re- 
corded an  instrument  stating  that 
said  alleys  were  for  the  use  of  cer- 
tain lots  specified,  not  including  lot 
4.  Lot  20  was  subsequently  con- 
veyed by  deed  referring  to  the 
second  map.  In  an  action  of 
ejectment  brought  by  the  owner 
of  lot  20  against  the  owners  of  lot 
4,  to  recover  possession  of  the 
alley,  held,  that  the  \egh\  effect  of 
the  instrument  of  dedication  was 
simply  to  impose  an  easement  on 
lot  20  for  the  benefit  of  the  lots 
named;  that  lot  4  was  not  included 
in  said  benefits,  and  its  owner  had 
no  right  to  the  use  of  the  alley; 
that  the  purchaser  of  lot  20  took 
title  to  the  lot  as  originally  laid 
out,  subject  simply  to  said  ease- 
ment, and  so  that  his  successor  in 
title  was  entitled  to  maintain  the 
action.     Horn  v.  Bell,  190 

2.  The  record  of  a  deed,  while  it 
may  with  other  facts  afford  a  pre- 
sumption of  delivery  by  the 
grantor  to  the  grantee,  is  not  con- 
clusive evidence  of  such  delivery. 
Taions&nd  v.  Eackham.  516 

8.  Where  lots  in  the  city  of  New 
York  were  conveyed,  bounded  by 
a  private  street,  "laid  out  by  the 
grantor  on  his  own  land,  l^ut  not 
laid  down  on  the  pernmnent  maps 
of  the  city,  field,  that  the  pur- 
chasers became  vested  with  the 
usual  private  easements  in  the 
street,  and  that  the  personal  rep- 
resentatives of  the  grantor  were 
estopped  from  raising  the  ques- 
tion that  because  of  the  fact  that 


by  statute  the  grantor  was  prohib- 
ited from  lay ii^g  out  any  streets  in 
the  city  save  those  laid  down  on 
said  maps  no  such  easements  were 
created.  In  rt  St.  Nicholas  Ter- 
race. 621 

DEFENSES. 

1.  The  fact  that  a  railroad  corpora- 
tion, propelling  its  cars  by  steam, 
has,  by  virtue  of  a  private  con- 
tract, surrendered  the  right  to  use 
steam  on  a  small  portion  of  its 
route,  and  that  it  has  violated  this 
contract,  is  no  defense  in  proceed- 
ings instituted  by  it  to  condemn 
lands  required  and  shown  to  be 
necessary  for  its  corporate  pur- 
poses.   In  re  L,  I.  R,  R.  Co.      67 

2.  A  defendant  in  an  equity  action 
cannot  avail  himself  of  the  de- 
fense that  an  adequate  remedy  at 
law  exists,  unless  he  pleads  that 
defense  in  his  answer,  and  where 
the  facts  alleged  are  sufilcient  to 
entitle  d  Iain  tiff  to  relief  in  some 
form  of  action,  and  no  objection 
has  been  made  by  defendant  in  his 
answer  or  on  the  trial,  it  is  too 
late  to  raise  the  point  after  judg- 
ment or  upon  appeal.  (Re-argu- 
ment ordered  in  this  case,  see  note, 
p.  682.)    Lough  Y.  Outerbridge.  211 

8.  In  an  action  at  law  to  recover 
damages  for  breach  of  a  covenant 
it  is  no  answer  that  plaintiff  had  a 
remedy  in  equity  to  prevent  the 
violation  of  the  covenant  and  did 
not  avail  himself  of  it.  U.  8. 
Trust  Co.  V.  aBrten.  284 

4.  In  an  action  by  an  employee  to 
recover  an  amount  claimed  to  be 
due  under  a  contract  of  employ- 
ment, a  settlement,  an  accord  and 
satisfaction,  or  payment  in  full  are 
aflirmative  defenses,  and  where 
not  pleaded,  evidence  properly  re- 
ceived as  bearing  upon  the  terms 
of  the  contract  may  not  be  used 
to  establish  such  a  defense.  Dtb- 
ble  V.  Dimick.  549 


DEFINITIONS. 

1.  By  the  will  of  H.  she  gave  a  fund 
of  $50,000  to  trustees  in  trust  to 
hold  the  same  for  the  Uves  of  the 
mother  of  the  testatrix  and  of  her 
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daughter,  the  income  to  be  paid  to 
the  mother  for  life  and  if  the 
daughter  survived,  to  her  for  life, 
the  principal  at  the  expiration  of 
the  trust  to  be  paid  to  the  issue  of 
the  daughter,  if  any  living  at  her 
death,  if  none  then  to  two  nieces 
of  the  testatrix.  The  testatrix 
died  leaving  her  mother,  daughter 
and  a  child  of  the  latter  surviving. 
In  proceedings  before  the  surro- 

fate  to  fix  the  amount  of  tax, 
nder  the  Transfer  Tax  Act  of 
1892  (Chap.  399,  Laws  of  1892).  it 
was  decided  that  the  value  of  the 
mother's  life  estate  was  less  than 
$10,000.  Held,  that  under  the 
provisions  of  said  act  (§  22)  declar- 
ing that  the  words  *' estate"  and 
*'  property,"  as  used  therein,  shall 
"mean  the  property  or  interest 
therein  of  the  testator"  passing  or 
transferred,  not  that  '*  passing  or 
transferred  to  individual  legatees," 
etc.,  and  that  the  word  **  trans- 
fer" shall  **  include  the  passing  of 
property  or  interest  therein  in  pos- 
session or  enjoyment,"  the  life 
estate  of  the  mother  did  not  come 
within  the  limitation  in  said  act 
<§  2)  declaring  that  "such  trans- 
fer of  property  shall  not  be  taxable 
under  this  act  unless  it  is  personal 
property  of  the  value  of  ten  thou- 
sand dollars  or  more;"  that  the 
limitation  applied  to  the  aggregate 
value  of  all  the  property  so  trans- 
ferred, not  to  the  separate  value  of 
each  several  transfer;  and  so,  that 
the  mother's  interest  was  taxable; 
but  that  the  estates  of  the  daughter 
and  grandchild  were  not  presently 
taxable,  and  could  only  be  taxed 
when  their  rights  became  fixed 
and  actual.    In  re  Iloffman.      327 

r 

^.  Under  the  provision  of  the  Penal 
Code  defining  murder  in  the  first 
degree  (§  183),  which  includes  the 
killing  of  a  human  being  *'bya 
person  engaged  in  the  commission 
of  or  attempt  to  commit  a  felony 
either  upon  or  affecting  the  person 
killed,  or  otherwise,"  the  word 
"otherwise"  is  not  confined  to 
felonies  against  property  simjJly, 
but  also  includes  a  felony  upon  or 
against  a  person  other  than  the  one 
Mlled.     PeopU  v.  Miles.  383 

8.  Within  the  meaning  of  the  pro- 
vision of  the  '*  General  Corpora- 
tion Law"  (Chap.  687,  Laws  of 


0,  which  provides  that,  upon 
the  dissolution  of  a  corporation, 
its  directors  or  managera  shall, 
unless  other  persons  are  appointed, 
be  the  trustees  of  the  "creditors 
and  stockholders,"  the  word 
"creditora"  includes  all  those  to 
whom  the  corporation  was  under 
any  enforcible  obligation  at  the 
time  of  its  dissolution,  as  well  as 
those  to  whom  it  was  indebted. 
Marataller  v.  MilU,  398 

4.  The  term  "  every  railroad  corpo- 
ration" in  the  General  Railroad 
Law  (§  4,  chap.  5^5,  Laws  of  1892), 
and,  it  seems,  the  term  "  all  exist- 
ing corporations"  in  the  General 
Railroad  Act  of  1850  (Chap.  140, 
Laws  of  1850)  includes  foreign 
railroad  corporations,  which  under 
authority  of  law  have  extended 
and  are  operating  their  roads  in 
this  state,  and  that  under  the 
former  act  (S  7)  such  a  corpora- 
tion had  authority  to  acquire  by 
condemnation  additional  real  estate 
when  needed  for  the  proper  ope- 
ration of  its  road  and  to  meet  the 
public  demands  of  travel  and 
traffic.  N.  r.,  if.  H,d:KR.  R. 
Co.  V.  WeUh.  411 


DIVORCE. 

1.  While  the  uncorroborated  evi- 
dence of  prostitutes  alone  is  in- 
sufficient to  sustain  a  charge  of 
adultery  in  an  action  for  divorce, 
yet  slight  corroboration  is  suffi- 
cient where  the  defendant  fails  to 
take  the  stand  in  his  own  behalf. 
McCarthy  v.  McCarthy.  235 

2.  In  an  action  by  a  wife  for  divorce 
on  the  ground  of  adultery,  where 
the  case  is  litigated,  it  is  not  in- 
cumbent upon  the  plaintiff  to 
make  affirmative  proof  of  the 
allegations  inserted  in  her  com- 
plaint in  compliance  with  the 
rules  of  the  Supreme  Court  (Rule 
73),  i.  <?.,  that  the  adulterj"^  charged 
was  *'  without  the  consent,  privity 
or  procurement  of  the  plamtiff, 
and  that  the  latter  has  not  volim- 
tarily  cohabited  with  defendant 
since  discovery  of  the  fact ;  these 
are  matters  of  affirmative  defense. 
It  is  only  to  provide  for  a  case  of 
defendant  suffering  a  default  that 
these   possible   defenses   are  re- 
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quired  to  be  negatived  by  plain- 
tiff by  Yerified  complaint  or 
affidavit.  Id. 

8.  Where,  in  such  an  action,  the 
charges  of  adultery  in  the  com- 
plaint are  put  in  issue  by  the 
answer,  and  counter  allegations  of 
adultery  on  the  part  of  plaintiff  are 
made  thereon  and  the  issues  are 
tried  together,  the  reception  of 
testimony  of  the  plaintiff,  incom- 
petent under  the  Code  of  Civil 
Procedure  (§  831)  as  to  the  issues 
presented  upon  the  charges  in 
the  complaint,  but  which  is  com- 
petent upon  the  issues  presented 
by  the  counter  charges  in  the 
answer,  is  not  error.  Id. 

4.  It  is  within  the  discretion  of  the 
court  in  such  an  action  brought 
by  the  wife  to  provide  that  ali- 
mony shall  be  paid  from  the  time 
of  the  commencement  of  the 
action.  Id, 

6.  The  complaint  in  an  action  for 
divorce  brought  by  the  wife 
alleged  that  the  parties  were 
married  in  this  state  and  that 
plaintiff  resided  here.  The  sum- 
mons was  served  in  this  state  and 
defendant  appeared  and  answered. 
The  answer,  after  denying  the 
commission  of  the  offenses  charged 
in  the  complaint,  as  a  separate 
defense  alleged  that  both  parties 
were,  '*  at  all  the  times  mentioned 
in  the  complaint,"  residents  of  the 
state  of  Pennsylvania,  and  that 
the  courts  of  this  state  had  no 
jurisdiction.  To  this  plaintiff  de- 
murred as  upon  its  face  insuffici- 
ent. Upon  the  pleadings  and 
other  proof  which  warranted  a 
finding  that  the  parties,  before 
the  commencement  of  the  action, 
had  separated,  and  that  plaintiff 
was  then  a  resident  of  this  state  as 
defined  by  the  Code  of  Civil  Pro- 
cedure (5^  1768),  an  order  was 
granted  directing  the  payment  by 
plaintiff  of  sums  specified  for 
counsel  fee  and  alimony.  Held, 
that  the  court  had  power  to  make 
the  order;  that  even  if  the  fact  of 
residence  in  another  state  was  to 
be  deemed  settled  by  the  de- 
murrer, the  legal  effect  of  the  fact 
§  resented  an  issue  of  law  which 
efendant  had  no  absolute  right 
to  have    decided  upon  a  motion, 


and  the  court  has  power  to  com- 
pel defendant  to  furnish  plaintiff 
with  means  to  meet  it  in  the  usual 
way;  but  that  no  such  effect 
could  be  given  to  the  pleadings- 
upon  a  motion  like  this,  in  such 
an  action.     Chray  v.  Gray,        864 


DOMICILE. 

1.  The  domicile  or  home  requisite 
as  a  qualification  for  voting  mean» 
a  residence  which  the  voter  volun- 
tarily chooses  and  has  a  right  to 
take  as  such,  and  which  he  is  at 
liberty  to  leave.    People  v.  Cctdv. 

2.  The  New  York  city  prison,  *'  The 
Tombs,"  is  not  a  place  of  resi- 
dence save  for  the  keeper  and  hi& 
family,  and  a  person  cannot,  under 
the  guise  of  a  commitment,  or 
even  without  any  commitment,  go 
there  as  a  prisoner  and  gain  a  resi- 
dence. Id, 

DOWER. 

1.  To  entitle  a  wife  to  dower  the 
husband  must  be  seized  cither  in 
fact  or  in  law  of  a  present  free- 
hold in  the  premises  as  well  as 
an  estate  of  inheritance.  Phelps 
V.  Phelps,  197 

2.  Such  a  seizin  cannot  be  predi- 
cated with  respect  to  lands  pur- 
chased with  the  moneys  of  the 
husband,  but  not  conveyed  or 
agreed  to  be  conveyed  to  hfm.    Id, 

3.  In  an  action  by  the  wife  to  set 
aside  an  ante-nuptial  agreement, 
by  the  terras  o£  whioh  she  sur- 
rendered all  claim  to  dower,  it 
appeared  undisputably  that  de- 
fendant at  the  time  the  agreement 
was  made  owned  real  estate  of  the 
value  of  $100,000;  that  the  relin- 
quishment of  dower  was  not  a 
condition  of  the  engagement  of 
marriage;  that  there  was  no  nego- 
tiation between  the  parties  on  that 
subject  before  they  met  and  exe- 
cuted the  agreement;  that  defend- 
ant then  stated  tliat  he  wanted  it 
arranged  so  tliat  he  could  buy  and 
sell  real  estate  without  interfer- 
ence from  her,  but  did  not  dis- 
close to  her  that  this  w^ould  mean 
a  relinquishment   of   her   dower 
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right;  that  no  consideration  was 
paid  for  the  surrender,  and  that 
she  acted  without  the  aid  of  coun- 
sel. Held^  that  the  General  Term 
properly  reversed  on  the  facts  a 
judgment  of  Special  Term  in 
favor  of  defendant;  and  that  plain 
tiff  was  entitled  to  the  relief 
sought.  Orahamy,  Grafiam,     573 


EARL,  J. 
Proceedings  on  retirement  of.      683 


EASEMENT. 

1.  In  1853  N.,  who  was  the  owner 
of  a  tract  of  land  in  the  city  of  R., 
laid  out  the  same  into  lots  and 
streets  and  caused  a  map  thereof 
to  be  made  and  filed.  This  map 
showed  lot  No.  20  to  be  ninety 
feet  front  on  one  of  the  streets. 
Lot  No.  4  as  laid  out  on  the  map 
fronted  on  the  same  street  and  ad- 
joined lot  20  on  the  north.  A. 
sold  and  conveyed  lot  4.  In  the 
deed  the  south  line  thereof  was 
described  as  the  north  line  of  lot 
No.  20.  After  such  conveyance 
A.  filed  a  second  map,  on  which 
was  laid  out  an  alley  fifteen  feet 
wide  on  the  northerly  side  of  lot 
20,  which  connected  with  another 
allev,  and  on  the  same  day  re- 
eorded  an  instrument  stating  that 
said  alleys  were  for  the  use  of  cer- 
tain lots  specified,  not  including 
lot  4.  Lot  20  was  subsequently 
conveyed  by  deed  referring  to  the 
second  ma'p.  In  an  action  of 
ejectment  brought  by  the  owner 
of  lot  20  against  the  owners  of  lot 
4,  to  recoveri  possession  of  the 
alley,  lield,  that  the  le^al  effect  of 
the  instrument  of  dedication  was 
simply  to  impose  an  easement  on 
lot  20  for  the  benefit  of  the  lote 
named;  that  lot  4  was  not  in- 
cluded in  said  benefits,  and  its 
owner  had  no  right  to  the  use  of 
the  alley;  that  the  purchaser  of 
lot  20  took  title  to  the  lot  as  origi- 
nally laid  out,  subject  simply  to 
said  easement,  and  so  that  his  suc- 
cessor in  title  was  entitled  to  main- 
tain the    action.     Ilowe  v.   Bell. 

190 

%  Where  lots  in  the  city  of  New 
York  were  conveyed,  bounded  by 


a  private  street,  laid  out  by  the 
grantor  on  his  own  land,  but'  not 
laid  down  on  the  permanent  maps 
of  the  city,  hddy  that  the  pur- 
chasers became  vested  with  the 
usual  private  easements  in  the 
street,  and  that  the  personal  repre- 
sentatives of  the  grantor  were 
estopped  from  raising  the  question 
that  beciiuse  of  the  fact  that  by 
statute  the  grantor  was  prohibited 
from  laying  out  anv  streets  in  the 
city  save  those  laid  down  on  said 
maps  no  such  easements  were  cre- 
ated.    In  re  St,  INichdaa  Terrace. 

621 

EJECTMENT. 

1.  Where  a  telegraph  and  telephone 
company,  organized  under  the 
laws  of  this  state  (Chap.  265,  Laws 
of  1848,  as  amended  by  chap. 
471,  Laws  of  1853),  had,  without 
the  consent  of  an  adjoining  owner, 
who  owned  the  fee  of  a  highway, 
arid  without  having  acquired  the 
right  by  condemnation  proceed- 
ings, erected  its  poles  in  the  high- 
way and  strung  wires  thereon  for 
the  purposes  of  its  business,  held, 
that  such  a  use  of  the  highway 
was  unlawful;  and  that  an  action 
of  ejectment  was  maintainable 
against  it.  EOs  v.  Am.  Tel.  & 
Tel.  Co.  133 

2.  In  1853  N.,  who  was  the  owner 
of  a  tract  of  land  in  the  city  of 
R.,  laid  out  the  same  into  lots  and 
streets  and  caused  a  map  thereof 
to  be  made  and  filed.  This  map 
showed  lot  No.  20  to  be  ninety 
feet  front  on  one  of  the  streets. 
Lot  No.  4  as  laid  out  on  the  map 
fronted  on  the  same  street  and  ad- 
joined lot  20  on  the  north.  A. 
sold  and  conveyed  lot  4.  In  the 
deed  the  south  line  thereof  was 
described  as  the  north  line  of  lot 
No.  20.  After  such  conveyance 
A.  filed  a  second  map,  on  which 
was  laid  out  an  allev  fifteen  feet 
wide  on  the  northerly  side  of  lot 
20,  which  connected  with  another 
alley,  and  on  the  same  day  re- 
corded an  instrument  stating  that 
said  alleys  were  for  the  use  of 
certain  lots  specified,  not  includ- 
ing lot  4.  Lot  20  was  subse- 
<^uently  conveyed  by  deed  refer- 
nn^  to  the  second  map.  In  an 
action  of  ejectment  brought   by 
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the  owner  of  lot  20  against  the 
owners  of  lot  4,  to  recover  posses- 
sion of  the  alley,  heid,  that  the 
legal  effect  of  the  instrument  of 
dedication  was  simply  to  impose 
an  easement  on  lot  20  for  the  bene- 
fit of  the  lots  named;  that  lot  4 
was  not  included  in  said  benefits, 
and  its  owner  had  no  right  to  the 
use  of  the  alloy;  that  the  pur- 
chaser of  lot  20  took  title  to  the 
lot  as  originally  laid  out,  subject 
simply  to  said  easement,  ana  so 
that  his  successor  in  title  was  en- 
titled to  maintain  the  action. 
Howe  vr  Bell.  190 

8.  Where  in  an  action  of  ejectment 
plaintiff  claimed  title  uncier  a  de- 
vise in  a  will  by  which  a  legacy 
was  given  to  one  of  the  defend- 
ants and  made  chargeable  upon 
the  real  estate  in  question,  heM, 
that  the  legacy  did  not  constitute 
a  counterclaim;  also,  that  plaintiff 
was  not  required  to  dcmur'to  the 
answer  setting  it  up  as  a  counter- 
claim in  order  to  raise  the  ques- 
tion, nor  did  he,  by  replying,  waive 
his  right  to  take  the  objection. 
Dinati  v.  Coney ».  544 

4.  Where  in  an  action  of  ejectment 
plaintiff  proves  a  clear  legal  title 
to  the  land,  and  defendant  relies 
upon  an  equitable  claim,  this  he 
is  bound  to  establish,  the  same  as 
he  would  had  ho  commenced  an 
action  for  equitable  relief.  Dyke 
V.  SparguT.  651 

6.  In  an  action  of  ejectment  plaintiff 
proved  title  under  a  sale  on  fore- 
closure of  mortgages  covering  a 
tract  of  land  including  the  land 
in  question  executed  m  1852  by 
the  then  owner.     These  facts  ap- 

fieared  from  defendants'  evidence: 
n  1861  the  owner  gave  D.  a  con- 
tract for  the  land  in  question.  In 
1867  D.  executed  a  conveyance 
thereof  to  R. ,  whogave  a  contract 
therefor  to  H.  The  latter  exe- 
cuted a  conveyance  thereof  to 
defendants.  At  the  time  of  the 
commencement  of  the  foreclosure 
suit  R.  was  in  possession.  D.  and 
R.  were  parties  to  the  foreclosure 
suit.  Neither  the  plaintiff  in  the 
foreclosure  suit  nor  the  purchaser 
at  the  foreclosure  sale  had  notice 
of  any  rights  or  interest  of  H.  in 
the  land.     It  appeared  that  D.  be- 


fore the  conveyance  to  R.  exe- 
cuted a  conveyance  of  the  land  to 
another  for  a  good  consideration; 
also,  that  neither  of  the  contracts 
above  specified  were  ever  per- 
formed. Hild,  that  defendants 
failed  to  how  any  title  or  equitable 
interests;  and  so,  were  not  entitled 
to  any  relief.  Id, 


ELECTIOX  (OF  OFFICERS). 

1.  The  c.omicilc  or  home  requisite  as 
a  (inr.liliciition  for  voting  means  a 
rctitk'iice  which  the  voter  volun- 
tarily chooses  and  lias  a  right  to 
take  as  such,  and  which  he  is  at 
liberty  to  leave.     People  v.  Cady. 

100 

2.  On  the  trial  of  an  indictment  for 
illegal  re»nstration  these  facts  ap- 
peared :  The  defendant,  at  the 
time  of  his  registration,  was  con- 
fined in  the  Tombs  as  a  vagrant 
under  a  commitment  for  six 
months  issued  by  one  of  the  com- 
missioners of  charities  and  correc- 
tion; he  had  been  in  that  prison 
most  of  the  time  for  about  seven 
years  under  similar  commitments. 
All  of  these  commitments  were  is- 
sued upon  his  application.  When 
one  commitment  ran  out  he  would 
immediately  or  soon  after  make  ap- 
plication for  another.  He  was  em- 
ploy etl  in  doing  light  work  and 
errands,  and  while  thus  employed 
was  permitted  to  go  in  and  out  of 
the  prison.  Defendant  testified 
that  he  lived  in  the  Tombs,  and 
had  for  seven  years;  that  he  had 
no  other  home,  and  intended  to 
make  the  prison  his  home  as  long 
as  he  could  not  get  any  other  home. 
He  registered  m  the  election  dis- 
trict which  included  the  said 
prison.  Held^  that  the  defendant 
was  at  all  times  when  at  the  Tombs 
a  prisoner,  and  so  he  was  not  a 
resident  in  the  district,  and  was 
properly  found  guilty  of  the  of- 
fense charged.  Id. 

3.  The  provision  of  the  Penal  Code 
(§  29)  which  declares  that  *'a  per- 
son who,  directly  or  indirectly, 
counsels,  commands,  induces  or 
procures  another  to  commit  a  crime 
is  a  principal,"  applies  to  the  pro- 
vision of  said  Code  (§  41c)  declaring 
that   any  member  of  a  registry 
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•  board  who  willfully  violates  any 
provigion  of  the  Election  Law  rela- 
tive to  the  registration  of  electors 
shall  be  punishable  byimpiison- 
ment,  etc.     People'^.  MeKane.  455 

'4.  A  person,  therefore,  who,  al- 
though not  a  member  of  a  board  of 
registry,  induces  or  procures  its 
members  to  willfully  violate  a  pro- 
vision of  the  Election  Law  (Chap. 
680,  Laws  of  1892)  in  relation  to 
the  registration  of  voters,  is  guilty 
of  a  crime  and  may  be  indicted  as 
a  principal  jointly  with  the  mem- 
bers of  the  board.  Id. 

6.  Defendant  was  indicted  jointly 
with  inspectors  of  election  consti- 
tuting a  board  of  registry  for  a 
willful  violation  of  the  provision 
of  said  Uw  (§  83),  which  directs 
the  inspectors  to  make  three  copies 
of  the  register  of  voters,  and  re- 
quires that  the  register  and  copies 
"shall  at  all  reasonable  hours  be 
accessible  to  the  public  for  exami- 
nation or  for  making  copies 
thereof."  Defendant  was  not  a 
member  of  the  board  of  registry, 
but  was  charged  with  willfully 
and  feloniously  procuring,  by  his 
aid,  counsel,  command  and  assist- 
ance, the  inspectors  to  conceal  the 
lists  and  to  refuse  the  public  ac- 
cess thereto.  Defendant  was  tried 
separately;  upon  the  trial  no  di- 
rect evidence  was  given  that  he 
committed  or  advised  the  inspect- 
ors to  conceal  the  registry  lists, 
but  the  prosecution  attempted  to 
show  a  criminal  conspiracy  on  the 
part  of  defendant  and  other  public 
officials  of  the  town  for  the  pur- 
pose of  casting  a  large  fraudulent 
vote,  and  a  concealment  of  the  lists 
as  a  necessary  part  of  the  scheme. 
No  conspiracy  was  clmrged  in  the 
indictment.  JTcld,  unnecessary,  as 
the  conspiracy,  if  shown,  was  evi- 
dence in  support  of  the  charge 
made.  Id. 

6.  These  fact*  appeared  on  the  trial : 
The  town  board  of  the  town  of  G  , 
of  which  board  defendant,  as  su- 
pervisior,  was  the  presiding  offi- 
cer, divided  the  town  into  six  elec- 
tion districts.  These  were  so  ar- 
ranged that  all  of  them  converged 
in  the  town  hall,  in  which  build- 
ing the  registry  lists  were  prepared 
and  the  vote  cast  for  the  entire 


town.  The  inspectors  in  all  the 
districts  concealed  the  registiy 
lists  and  willfully  neglected  and 
refused  to  eive  the  public  access 
to  them,  ana  the  evidence  tended 
to  show  that  they  were  all  acting 
in  furtherance  of  a  common  plan. 
G.,  a  candidate  for  an  office  to  be 
voted  for  at  the  election,  instituted 
judicial  proceedings  to  compel 
the  performance  of  their  duty  by 
the  inspectors.  Defendant  em- 
ployed counsel  to  resist  these  pro- 
ceedings, and  made  an  affidavit,  to 
be  used  therein,  in  which  he 
stated,  among  other  things,  that 
he  had  examined  the  lists  and  that 
they '  contained  no  fraudulent 
names.  Defendant  was  chief  of 
police,  and  as  such,  and  as  chair- 
man of  the  town  board,  had  charge 
and  control  of  the  town  hall.  G. 
sent  a  large  body  of  men  to  the 
town  hnll  to  obtain  access  to  the 
lists  and  make  copies  thereof;  they 
were  all  driven  from  the  hall,  some 
beaten  and  some  arrested  and  im- 
prisoned. Another  body  of  G.'a 
supporters,  who  went  to  the  town 
hall  on  election  day  for  the  pur- 
pose of  watching  the  proceedings, 
were  treated  in  a  similar  manner. 
Many  were  arrested  without  cause. 
Defendant  was  the  leader  in  all 
these  proceedings.  The  registry 
lists  contained  a  great  number  of 
names  of  persons  not  legal  voters 
and  not  residents  of  the  town,  and 
the  vote  at  the  election,  as  reported 
and  certified  by  the  canvassers, 
was  much  larger  than  the  number 
of  actual  voters.  Defendant  had 
been  supervisor  for  eight  success- 
ive terms,  and  during  that  time 
the  vote  of  the  town  was  nearly 
unanimous  in  favor  of  the  can- 
didates he  supported,  which  were 
sometimes  of  one  political  party, 
sometimes  of  another.  HeUl,  that 
the  evidence  was  sufficient  to  sus- 
tain the  indictment. 


EMINENT  DOMAIN. 

1.  The  fact  that  a  railroad  corpora- 
tion, propelling  its  cars  by  8teani» 
has,  by  virtue  of  a  private  con- 
tract, surrendered  the  right  to  use 
steam  on  a  small  portion  of  its 
route,  and  that  it  has  violated  this 
contract,  is  no  defense  in  proceed- 
ings instituted  by  it  to  condemn 
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lands  required  and  shown  to  be 
necessary  for  its  corporate  pur- 
poses.   In  re  L.  I.  B.  B.  Co.      67 

2.  The  company's  corporate  rights 
of  eminent  domain  are  unaffected 
by  the  breach  of  contract,  and 
may  still  be  exercised  in  a  proper 
case.  Id, 

8.  Commissioners  appointed  under 
the  Qeneral  Railroad  Act  (Chap. 
140,  Laws  of  1850,  as  amended) 
in  proceedings  to  condemn  lands 
for  railroad  purposes,  are  judges 
of  the  law  and  the  fact  so  far  as 
relates  to  the  compensation  to  be 
awarded  to  landowners.  When 
their  order  has  been  confirmed  and 
the  order  of  confirmation  has  been 
affirmed  by  the  General  Term  of 
the  Supreme  Court,  no  further 
appeal  can  be  taken.  In  re  8.  B, 
B.  B.  Co.  258 

4.  The  legislature  has  power  to  au- 
thorize a  foreign  railroad  corpora- 
tion, lawfully  operating  its  road 
within  this  state,  to  acquire  by 
condemnation  additional  lands  re- 
quired for  railroad  purposes.  iV. 
r.,  iT.  K  d}KB.B.  Co.  V.  Welsh. 

411 

5.  All  private  property  within  the 
state  is  subject  to  the  right  of  the 
legislature  to  appropriate  it  for  a 
necessary  and  reasonable  public 
use,  a  just  compensation  bein^ 
provided  to  be  paid  therefor,  and 
there  is  no  distinction  in  this  re- 
spect in  favor  of  corporations 
whose  franchises  and  operations 
impart  to  them  a  qtuui  public 
character,  if  in  order  the  better  to 
subserve  the  public  use  the  appro- 
priation is  necessary.  In  re  City 
of  Brooklyn.  596 


EQUITY. 

1.  B  $eems  the  old  rule  in  equity, 
that  where  in  an  action  to  com- 
pel specific  performance  of  a  con- 
tract to  convey  real  estate,  it  ap- 
pears that  the  defendant  is  unable 
to  perform  in  consequence  of  a 
defect  in  his  title,  which  arose 
after  the  making  of  the  contract, 
without  fault  on  his  part,  and  the 

glaintiff  knew  of  the  defect  when 
e   commenced    his   action,    the 
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court  will  not  retain  the  action  for 
the  purpose  of  awarding  dam- 
ages, has  been  so  modified  by  the 
practice  under  the  Code,  which 
autfaorl^ses  the  joinder  of  legal  and 
equitable  causes  of  action,  that  in 
such  case  the  action  will  be  re- 
tained, and  the  issue  as  to  breach 
and  damages  sent  to  a  jury  for 
trial.    Edffey  v.  Lynch.  241 

2.  Neither  the  old  rule  nor  the 
ffround  upon  which  it  was  based 
had  anv  application  to  a  case 
where  the  defect  has  disappeared 
at  the  time  of  trial,  and  in  such 
case,  both  under  the  old  rule  and 
the  present  practice,  where  it  ap- 
pears that  there  was  a  defect  at  the 
time  of  the  commencement  of  the 
action,  but  the  same  has  ceased  to 
exist,  and  the  vendor's  title  is 
valid  and  perfect  at  the  time  of 
trial,  plaintiff  is  entitled  to  a  judg- 
ment for  specific  performance.  Ja. 

8.  Eouity  courts,  as  a  general  rule, 
look  at  the  conditions  existing  at 
the  time  of  the  close  of  a  trial 
therein  and  adapt  their  relief  to 
those  conditions,  and  the  plaintiff 
will  not  be  turned  out  of  court  be- 
cause of  any  defense  interposed, 
if  at  the  time  of  trial  the  facts 
are  such  that,  if  he  then  com- 
menced the  action,  he  would  be 
entitled  to  the  equitable  relief 
sought.  Id. 

4.  A  defendant  in  an  equity  action 
cannot  avail  himself  of  the  defense 
that  an  adequate  remedy  at  law 
exists,  unless  he  pleads  that  de- 
fense in  his  answer,  and  where 
the  facts  alleged  are  sufficient  to 
entitle  plaintiff  to  relief  in  some 
form  of  action,  and  no  objection 
has  been  made  by  defendant  in  his 
answer,  or  on  the  trial.  It  is  too 
late  to  raise  the  point  after  judg- 
ment or  upon  appeal.  (Re-argu- 
ment ordered  in  tMs  case,  see  note, 
p.  682.)  Lough  V.  OuterMdge.  271 

5.  An  agreement  by  the  vendor, 
upon  sale  of  a  business  and  its 
good  will,  that  he  will  not  engage 
m  a  similar  business  in  the  same 
place  for  a  period  specified,  is 
legal  and  valid  and  will  be  en- 
forced by  a  court  of  '- 
Francisco  v.  Smitii, 

91 
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ESTOPPEL. 

1.  Plaintiff,  who,  as  his  complaint 
stated,  sued  as  a  stockholder  of  a 
mining  corporation  in  his  own  be- 
half and  that  of  others  similarly 
situated,  sought  to  set  aside  and 
annul  various  transactions  relating 
to  and  conveyances  of  property  al- 
leged to  belong  to  the  corpora- 
tion, on  the  ground  that  said  con- 
veyances were  fraudulent,  and  in- 
tended to  injure  and  defraud 
plaintiff  and  others  similarly  situ- 
ated. Among  the  alleged  fraud- 
ulent transactions  was  the  fore- 
closure of  a  mortgage  executed 
by  the  company.  The  complaint 
alleged  that  in  the  foreclosure 
suit  the  corporation  and  the  trus- 
tee for  the  mortgage  bondholders 
were  made  defendants,  and  ap- 
peared and  answered,  setting  forth 
the  same  matters  as  were  set 
forth  in  the  complaint  herein,  and 
the  same  issues  were  presented  in 
that  action  as  in  this ;  those  issues 
were  litigated  in  that  action  and 
determined  against  the  defend- 
ants. No  allegations  of  collusion 
or  other  grounds  which  would 
give  a  court  of  equity  jurisdic- 
uon  to  set  aside  the  judgment 
were  made  against  it.  Held,  that 
plaintiff  was  estopped  by  said 
judgment;  that  plaintiff's  right  of 
action  was  a  derivative  one,  he 
suing  not  primarily  in  his  own 
right,  but  in  that  oi  the  corpora- 
tion, and  so  any  defense  which 
defendants  would  have  if  the 
corporation  was  plaintiff  might 
be  interposed  agamst  the  stock- 
holder.     Alexander   v.    Donohoe. 

203 

%  A  mere  device  of  one  party  to  a 
contract  intended  to  shield  him 
from  the  results  of  his  own  fraud 
practiced  upon  the  other  party 
cannot  be  the  basis  of  an  equitable 
estoppel.     Bridget  v.    GolcUmith. 

424 

2.  So,  also,  where  one  party  to  a 
contract  has  perpetrated  a  fraud 
upon  the  other  by  means  of  which 
the  latter  was  induced  to  enter 
into  the  contract,  he  cannot  be 
precluded  from  seeking  redress  by 
a  provision  in  the  contract  pur- 
porting to  grant  to  the  former  im- 
munity against  the  consequences 
of  any  fraud.  Id, 


4.  The  rule  that  an  estoppel  yrnds 
the  parties  and  their  pnvia  in  es- 
tate and  blood  applies  on»y  as  to 
a  subsequent  party  when  he  sim- 
ply represents  the  rights  and  in- 
terests of  the  party  who  created 
the  estoppel.  It  does  not  apply 
to  a  party  who,  in  the  process  of 
transferring  real  estate,  has  ac- 
quired a  better  title  than  his  pred- 
ecessor  had.    Lyon   v.    Morffan, 

505 

5.  S.,  who  had  a  record  title  to  an 
undivided  one-fourth  of  certain 
real  estate,  was  present  when  his 
co-owner  executed  a  mortgage 
upon  the  whole  parcel.  The 
mortgagor  asserted  at  the  time 
that  nc  was  the  sole  owner,  and 
that  S.  had  no  interest  therein. 
S.  assented  to  this  and  disclaimed 
all  interest  in  the  land.  The  mort- 
gagee thereupon,  without  further 
inquiry  as  to  title,  took  the  mort- 
gage. The  interest  of  8.  was 
thereafter  sold  on  execution 
against  him.  Plaintiff  purchased 
and  received  the  sheriifs  deed  in 
good  faith,  relying  upon  the  re- 
corded title,  and  in  ignorance  of 
what  took  place  when  the  mort- 
gage was  given.  In  an  action  for 
partition  defendants  claimed  title 
to  the  whole  of  the  land  under  a 
sale  on  foreclosure  of  the  mort- 
gage. It  did  not  appear  that  there 
was  any  actual  possession  of  the 
land  when  plaintiff  purchased  and 
took  his  conveyance  which  would 
operate  as  a  constructive  notice. 
Held,  that  plaintiff  wa8  protected 
by  the  Recording  Act  against  an 
undisclosed  equity  in  tavor  of  the 
holder  of  the  mortgage;  that 
while  S.  was  estopped  from  ques- 
tioning the  lien  of  the  mortgage, 
the  estoppel  did  not  extend  to  and 
bind  plaintiff,  a  bona  fide  pur- 
chaser ;  that  he  had  a  better  title 
than  S.  which  could  not  be  de- 
feated by  an  estoppel  of  which  he 
had  neither  actual  nor  constructive 
notice.  Id, 

6.  Neither  S.  nor  his  Judgment 
creditor  or  plaintiff  were  made 
parties  to  the  foreclostire  suit. 
Hdd,  that,  conceding  plaintiff  was 
bound  by  the  estoppel,  this  ex- 
tended only  to  the  lien  of  the 
mortgage,  and  the  legal  title  re- 
mained in  him  subject  thereto; 
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that  8.,  or  whoever  represented 
his  title  at  the  time,  was  a  neces- 
sary party  to  the  foreclosure  suit, 
ana,  as  to  bis  equity  of  redemp- 
tion, the  okortgage  had  not  been 
foreclosed.  Id, 

.7.  In  an  action  under  the  General 
Manufacturing  Act  (g  18,  chap.  40, 
Laws  of  1848)  to  enforce  the  lia- 
bility imposed  b^r  the  act  upon  a 
stockholder  of  an  insolvent  corpo- 
ration, to  excuse  the  non-perform- 
ance of  the  condition  precedent 
to  such  liability,  i,  e.,  the  recovery 
of  a  judgment  against  the  corpo- 
ration and  the  return  of  an  exe- 
cution issued  thereon  unsatisfied, 
plaintift  produced  a  record  of  a 
Judgment  in  an  action  in  the  Su- 
preme Court,  brought  by  a  judg- 
ment creditor  of  the  corporation 
to  sequestrate  its  property  and  for 
the  appointment  of  a  receiver. 
The  complaint  in  that  action 
allejjed  the  recovery  of  a  judgment 
agamst  the  corporation  in  the 
Auburn  City  Court,  and  the  issue 
and  return  of  an  execution  thereon 
unsatisfied.  The  judgment  granted  i 
the  relief  sought,  and  forbade ! 
creditors  from  suing  the  company. 
The  corporation  was  not  located  j 
in  said  city.  Defendant  claimed 
that  the  judgment  was  void  for  | 
want  of  jurisdiction,  and  so  the 
injunction  was  a  nullity  and  mi^ht  I 
have  been  disregarded.  Meldy  that  | 
the  complaint  in  the  former  action  | 
presented  a  case  over  which  the 
court  had  jurisdiction;  that  the 
question  as  to  the  validity  of  the 
City  Court  judgment  was  one  of 
law  for  it  to  decide,  and,  although 
it  erred  in  adjudging  it  to  be 
valid,  this  was  a  juoicial  error, 
and  the  judgment  of  sequestration 
could  not  be  attacked  collaterally, 
but  the  mistake,  if  made,  was 
available  only  on  appeal  or  some 
direct  review  of  the  decision. 
Hunting  v.  Blun.  511 

8.  A  party  who  has  entered  into  a 
contract  with  another,  in  which 
the  latter  assumes  to  be  and  con- 
tracts as  a  corporation,  is  estopped 
from  denying  the  corporate  exist- 

.  ence.      u.    S.     Vinegar    Co.    v. 
Bshlegel.  587 

9.  The  principle  that  where  ana^ent  | 
has  l^n  clothed  by  his  principal  | 


with  power  to  do  an  act  in  case  of 
the  existence  of  some  fact  pecu- 
liarly within  the  knowledge  of  the 
agent,  and  where  the  doing  of  the 
act  is  of  itself  a  representation  of 
the  existence  of  the  fact,  the  prin- 
cipal is  estopped  from  denying 
its  existence  as  against  third  par- 
ties dealing  with  the  agent  in  good 
faith,  and  in  reliance  upon  the 
representation,  does  not  apply  to 
a  case  where  the  agent,  assuming 
to  act  for  his  principal,  was  him- 
self the  other  party.  Bank  iT.  T, 
Nat,  Bkg.  Asm,  v.  Am,  D.  db  T, 
Go,  569 

10.  Where  lots  in  the  city  of  New 
York  were  conveyed,  bounded  by 
a  private  street,  laid  out  by  the 
grantor  on  his  own  land,  but  not 
laid  down  on  the  permanent  maps 
of  the  city,  held,  that  the  pur- 
chasers became  vested  with  the 
usual  private  easements  in  the 
street,  and  that  the  personal  rep- 
resentatives of  the  grantor  were 
estopped  from  raising  the  question 
that  because  of  the  fact  that  by 
statute  the  grantor  was  prohibited 
from  laying  out  any  streets  in  the 
city  save  those  laia  down  on  said 
maps  no  such  easements  were 
created.  In  re  St,  NicholoM 
Terrace.  621 

EVIDENCE. 

1.  In  an  action  to  compel  specific 
performance  by  the  vendor  of  a 
contract  for  the  sale  of  land,  it 
appeared  that  plaintiff  acquired 
title  on  sale  under  a  judgment  in 
a  foreclosure  suit,  one  of  the  de- 
fendants in  which  was  an  infant. 
Plaintiff  here  claimed  that  the 
summons  was  not  served  on  said 
infant,  and  so  his  interest  was  not 
cut  off  by  the  foreclosure  judg- 
ment. The  judgment  roll  was 
put  in  evidence;  it  contained  a 
petition,  entitled  in  the  action, 
signed  and  verified  by  the  father 
of  the  infant,  which* stated  that 
the  summons  and  a  copy  of  the 
complaint  were  served  upon  the 
infant  "  on  the  —  day  of  Septem- 
ber" in  the  year  stated.  The 
petition  prayed  for  the  appoint- 
ment of  a  guardian  ad  litem  for 
the  infant.  Such  a  guardian  was 
appointed ;  he  appeared  in  the 
action  and  put  in  the  usual  answer 
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of  such  a  guardian.  BM,  that 
the  judgment  roll  contained  suffi- 
cient and  competent  evidence  of 
service  of  the  summons.  Murp]^ 
V.  Shea.  78 

2.  Upon  trial  of  an  indictment 
ohar^ng  the  presentation  to  a 
fire  insurance  company  of  a  false 
and  fraudulent  claim  for  alleged 
loss  bv  fire  of  property  insured, 
defendant's  books  of  account, 
which  had  been  seized  and  brought 
into  court,  were  introduced  In 
evidence.  No  obi ection  was  made 
on  the  part  of  aefendant  on  the 
eround  that  the  books  were  pro- 
duced against  his  will.  Held,  that 
there  was^no  complusion  within 
the  meamng  of  the  constitutional 

{)rovision  declaring  that  no  person 
n  a  criminal  action  shall  be  com- 
pelled to  testify  against  himself, 
and  that  in  the  absence  of  such  an 
objection  the  books  were  compe- 
tent evidence,  and  this,  although 
their  production  and  use  could  be 
said  to  have  been  proof  of  defend- 
ant's own  confession  or  admission, 
instead  of  a  part  of  the  res  ge*ta 
of  the  crime.    People  v.  JSpkoel. 

107 

8.  B  teems,  the  court  mav  take 
Judicial  notice  that  the  "  diamond 
stack"  and  the  "straight  stack 
spark  arresters  "  are  in  very  gene- 
ral use  upon  the  railroads  of  the 
country,  and  are  both  well-known 
systems  for  arresting  sparks. 
Fraee  v.  2f.  F.,  X.  E.  d  W.  JR.  R. 
Oo.  182 

4.  In  1853  N.,  who  was  the  owner 
of  a  tract  of  land  in  the  city  of  R. , 
laid  out  the  same  into  lots  and 
streets  and  caused  a  map  thereof 
to  be  made  and  filed.  'This  map 
showed  lot  No.  20  to  be  ninety 
feet  front  on  one  of  the  streets. 
Lot  No.  4  as  laid  out  on  the  map 
fronted  on  the  same  street  and  ad- 
joined lot  20  on  the  north.  A.  sold 
and  conveyed  lot  4.  In  the  deed 
the  south  line  thereof  was  de- 
scribed as  the  north  line  of  lot  No. 
20.  After  such  conveyance  A. 
filed  a  second  map,  on  which  was 
laid  out  an  alley  fifteen  feet  wide  on 
the  northerly  side  of  lot  20,  which 
connected  with  another  alley, 
and  on  the  same  day  recorded  an 
instrument  stating  that  said  alleys 


were  for  the  use  of  certain  lots 
specified,  not  including  lot  4.  Lot 
20  was  subsequently  conveyed  by 
deed  referring  to  the  second  map. 
In  an  action  of  ejectment  brougnt 
by  the  owner  of  lot  20  against  the 
owners  of  lot  4,  to  recover  posses- 
sion of  the  alley,  it  appeared  that 
A.  was  dead  at  the  time  of  the 
trial;  his  son  was  called  as  a  wit- 
ness, and  testified  that  the  maps 
were  made  and  filed  in  the  order 
above  stated.  His  evidence  was 
objected  to  as  incompetent  under 
the  provision  of  the  Code  of  Civil 
Procedure  (§  829)  on  the  ground 
that  the  father  ot  the  witness  was 
the  common  grantor  of  the 
parties.  Held,  untenable,  as  the 
owners  of  lot  4  took  no  title  from 
A.  of  the  land  in  dispute.  Howe 
V.  BeU,  190 

5.  Plaintiif  and  the  three  defendants 
were  the  children  and  only  heiis 
at  law  of  P.,  who  died  intestate, 
owning  a  farm  of  162  acres.  In 
an  action  for  partition  defendants 
claimed  that  P.  in  his  lifetime  con- 
veyed to  plaintiff's  wife  fifty -nine 
acres,  then  a  part  of  the  farm, 
three  absolutely  and  the  remain- 
der subject  to  a  life  estate  reserved 
by  Uie  grantor;  that  such  convey- 
ance was  intended  by  P.  as  an 
advancement  and  as  and  for  plain- 
tiff's share  in  his  father's  real 
estate,  and  was  accepted  by  the 
wife,  with  knowledge  of  such  in- 
tent, and  that  plaintiff  knew  and 
acquiesced  in  the  conveyance  for 
such  purpose.  Held,  tnat  parol 
evidence  was  competent  to  show 
that  said  deed  was  intended  as  an 
advancement  to  plaintiff ;  also  that 
such  an  advancement  could  be 
made  by  the  conveyance  to  the 
wife;  but  that  it  was  incumbent 
on  defendants  to  establish  by  satis- 
factory evidence  that  said  convey- 
ance Was  in  fact  made  as  an  ad- 
vancement. JPalmer  v.  Culbert- 
Ml.  21s 

6.  The  constitutional  and  statutory 
provisions  (U.  S.  Const,  art.  6; 
State  Const,  art.  1,  g  6;  Code  dr. 
Pro.  §  887;  CodeCrim.  Pro.  §10), 
declaring  that  no  person  shall  be 
compelled  to  testliy  against  him- 
self in  any  criminal  case,  protecta 
a  person  called  as  a  witness  in  any 
judicial     or     other     proceeding 
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affaixiBt  hiioself ,  or  npon  the  trial 
of  issues  between  others,  from  be- 
ing compelled  to  disclose  facts  or 
circnmstanees  that  can  be  used 
against  him  as  admissions  tending 
to  prove  his  connection  with  any 
criminal  offense  of  which  he  may 
then  or  thereafter  be  charged,  or 
the  sources  or  the  means  by  which 
evidence  of  its  commission  or  of 
his  connection  with  it  may  be  ob- 
tained. Nothing  short  of  absolute 
immunity  from  prosecution  can 
take  the  place  of  the  privilege  so 
given.    J^BOple  ex  rel.   v.  Fvrbes. 

219 

7.  The  witness  is  himself  in  such  a 
case  the  judg^  as  to  the  effect  of 
answers  sought  to  be  drawn  from 
him,  and  if  to  his  mind  it  may 
constitute  a  link  in  the  chain  of 
evidence  sufficient  to  convict  him 
or  put  him  in  jeopardy,  if  other 
facts  are  shown,  he  may  remain 
silent,  unless  it  be  perfectly  clear 
that  he  is  mistaken  and  tbat  the 
answer  cannot  possibly  injure 
him,  or  tend  in  any  wav  to  sub- 
ject him  to  the  peril  of  prosecu- 
tion. Id, 

8.  The  parties  entered  into  a  con- 
tract by  which  plaintiff  agreed  to 
supervise  and  build- a  house  for 
defendant,  to  contract  for  the 
work  and  charge  everything  at 
the  exact  cost,  for  which  he  was 
to  furnish  vouchers.  In  an  action 
to  recover  a  balance  alleged  to  be 
due  for  moneys  paid  out  by  plain- 
tiff for  work  and  materials,  it  ap- 
peared that  plaintiff  rendered  a 
statement  to  defendant  of  moneys 
expended,  accompanied  by  the 
vouchers  therefor,  and  upon  the 
trial  he  proved  the  expenditure  of 
all  the  moneys  claimed.  Held, 
that  the  evidence  was  sufficient  to 
sustain  a  recover}-  that  plaintiff 
acted  as  agent  for  defendant,  and 
as  such  was  bound  simply  to  act 
in  good  faith  and  in  the  usual  way 
in  making  expenditures;  that  it 
was  not  necessary  for  him  to 
show  that  all  the  materials  charged 
were  actually  used  in  the  building, 
but  the  vouchers  were  sufficient 
prima  facte  evidence,  and  as  to 
the  labor,  it  was  sufficient  for  him 
to  show,  as  was  shown,  that  he 
employed  men  upon  the  building 
under  foremen   who   kept    their 


time,  and  that  he  made  payments 
according  to  the  time  thus  kept. 
Blaao  V.  Gill.  232 

9.  MThere,  in  an  action  for  divorce, 
the  charges  of  adultery  in  the 
complaint  are  put  in  issue  by  the 
answer,  and  counter  allegations 
of  adultery  on  the  part  of  plain- 
tiff are  made  thereon,  and  the  is- 
sues are  tried  together,  the  recep- 
tion  of  testimony  of  the  plaintiff, 
incompetent  under  the  Code  of 
Civil  Procedure  (§  881)  as  to  the 
issues  presented  upon  the  charges 
in  the  complaint,  but  which  is 
competent  upon  the  issues  pre- 
sented by  the  counter  charges  in 
the  answer,  is  not  error.  McCai'- 
thy  V.  McCarthy,  235 

10.  Suspicion  cannot  give  probative 
force  to  testimony  in  a  criminal 
action  which  is,  in  itself,  insuffi- 
cient to  establish  or  iustify  an  in- 
ference of  a  particular  fact,  and 
proof  of  one  offense  cannot  aid  in 
establishing  another,  which  other 
is  not  only  not  proved,  but  as  to 
which  there  is  no  affirmative  evi- 
dence from  which  a  legal  infer- 
ence of  its  commission  can  be 
drawn.     People  v.  Fan  Zile.    368 

11.  One  of  the  defenses  interposed 
to  an  indictment  for  murder  was 
insanity;  after  evidence  had  been 
given  on  the  part  of  the  defense 
as  to  the  words  and  actions  of  de- 
fendant on'  an  occasion  specified, 
which  it  was  claimed  were  so 
strange  and  inexplicable  as  to  in- 
dicate insanity,  the  prosecution 
was  allowed  to  show  that  on  that 
occasion  defendant  was  intoxi- 
cated. Sirid,  no  error.  People  v. 
mi68.  883 

12.  In  an  action  by  a  husband  to 
recover  damages  resulting  from  a 
personal  injury  to  his  wife,  alleged 
to  have  been  caused  by  the  de- 
fendant's negligence,  it  appeared 
that  the  injury  to  the  wife  was 
caused  by  the  closing  of  the  gate 
to  the  platform  of  one  of  defend- 
ant's cars,  as  she  was  seeking  to 
enter  the  car.  The  wife  teatmed 
to  the  injury,  that  the  guard  was 
looking  another  way,  and  that 
immecflatoly  after  the  injury  she 
made  an  exclamation  of  pain.    She 
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was  then  pennitted  to  testify  to 
an  insulting  remark  made  by  the 
goard  in  reply  to  her  exclamation 
of  pain.  Bidd,  error.  Butler  v. 
Man?iattan  R,  Oo.  417 

18.  While,  in  such  an  action,  prox- 
imity in  time  with  the  act  causing 
the  injury  is  essential  to  make 
what  was  said  by  a  thinl  person 
competent  evidence  as  part  of 
the  res  gestm,  that  alone  is  insuffi- 
cient; to  make  it  competent  what 
was  said  must  be  part  of  the 
principal  fact,  and  so  part  of  the 
act  itself;  that  is,  naturally  accom- 
panying the  act,  or  calculated  to 
unfold  its  character  and  quality. 

id, 

14.  Defendant  was  indicted  jointly 
with  inspectors  of  election  con- 
stituting a  board  of  registry  for  a 
willful  violation  of  the  provision 
of  the  Election  Law  (g  83,  chap. 
680,  Laws  of  1892),  which  directs 
the  inspectors  to  make  three 
copies  of  the  register  of  voters, 
and  requires  that  the  register  and 
copies  ''shall  at  all  reasonable 
hours  be  accessible  to  the  public 
for  examination  or  for  making 
copies  thereof."  Defendant  was 
not  a  member  of  the  board  of  reg- 
istry, but  was  charged  with  will- 
fully and  feloniously  procuring, 
by  his  aid,  counsel,  command  and 
assistance,  the  inspectors  to  con- 
ceal the  lists  and  to  refuse  the 
public  access  thereto.  These  facts 
appeared  on  the  trial:  The  town 
board  of  the  town  of  G.,  of  which 
board  defendant,  as  supervisor, 
was  the  presiding  officer;  divided 
the  town  into  six  election  dis- 
tricts. These  were  so  arranged 
that  all  of  them  converged  in  the 
town  hall,  in  which  building  the 
registry  lists  were  prepared  and 
the  vote  cast  for  the  entire  town. 
The  inspectors  in  all  the  districts 
concealed  the  registry  lists  and 
willfully  neglected  and  refused  to 
give  the  public  access  to  them, 
and  the  evidence  tended  to  show 
that  thev  were  all  acting  in  further- 
ance of  a  common  plan.  G.,  a 
candidate  for  an  office  to  be  voted 
for  at  the  election,  instituted 
judicial  proceedings  to  compel 
the  performance  of  their  duty 
by  the  inspectors.  Defendant 
employed       counsel     to      resist 


these  proceedings,  and  made  am 
affidavit,  to  be  used  therdv  in 
which  he  stated,  among  other 
things,  that  he  had  examined  the 
lists  and  that  they  contained  no 
fraudulent  names.  Defendant 
was  chief  of  police,  and  as  such 
and  as  chairman  of  the  town  board, 
had  charge  and  control  of  the 
town  hall.  G.  sent  a  large  body 
of  men  to  the  town  hall  to  obtain 
access  to  the  lists  and  make  copies 
thereof;  they  were  all  driven  from 
the  hall,  some  beaten  and  some  ar- 
rested and  imprisoned.  Another 
body  of  G.'s  supporters,  who  went 
to  the  town  hall  on  election  day 
for  the  purpose  of  watching  the 
proceedings,  were  treated  in  a 
similar  manner.  Many  were  ar- 
rested without  cause.  Defendant 
was  the  leader  in  all  these  pro- 
ceedings. The  registry  lists  con- 
tained a  great  number  of  names  of 
persons  not  legal  voters  and  not 
residents  of  the  town,  and  the  vote 
at  the  election,  as  reported  and 
certified  by  the  canvassers,  was 
much  larger  than  the  number  of 
actual  voters.  Defendant  had 
been  supervisor  for  eight  succes- 
sive terms,  and  during  that  time 
the  vote  of  the  town  was  nearly- 
unanimous  in  favor  of  the  candi- 
dates he  supported,  which  were 
sometimes  of  one  political  party, 
sometimes  of  another.  A  witness 
for  the  prosecution  testified  to 
declarations  made  to  him  by  de- 
fendant in  a  conversation  through 
the  telephone;  at  the  time  the  wit- 
ness did  not  know  defendant,  or 
recognize  his  voice.  The  witness 
further  testified  that  he  heard  an 
affidavit  read  made  by  defendant 
read  in  his  presence,  in  which 
he  stated  he  had  the  conversation 
by  telephone  testified  to,  giving, 
however,  a  different  version  of  it. 
This  affidavit  was  introduced  in 
evidence  by  defendant,  who  also 
testified  as  to  the  conversation. 
Hdd,  that  while  the  testimony  as 
to  the  conversation  was  inadmis- 
sible when  given,  the  objection 
was  cured  by  what  subsequently 
appeared.     People  v.  MeKane,  455 

15.  Also  held,  that  testimony  as  to 
the  arrest  of  the  persons  seeking 
to  examine  the  registry  and  to 
watch  the  proceedings  at  the  elec- 
tion was  competent.  Id, 
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16.  Also  hdd,  that  evidence  on  the 
part  of  th€  prosecution  as  to  the 
receipt  of  large  sams  of  money  by 
defendant  as  supervisor  was  com- 

Setent,  and  that  the  receipt  of  evi- 
ence  of  the  sale  of  liquors  on 
Sunday  by  the  saloons  in  the  town 
was  not  reversible  error.  Id. 

17.  Also  held,  that  evidence  as  to  the< 
arrangement  of  the  election  dis- 
tricts was  properly  received,  as 
was  also  evidence  as  to  the  num- 
ber of  legal  voters  in  the  town. 

Id. 

18.  Also  Tield,  that  the  poll  lists 
were  properly  given  in  evidence. 

Id. 

19.  Defendant,  as  a  witness  in  his 
own  behalf,  testified  that  the  num- 
ber of  voters  in  the  town  had  in- 
creased since  the  vote  of  previous 
years.  Ifeld,  that  the  poll  lists  of 
those  years  were  properly  received 
in  evidence.  Id. 

30.  On  cross-examination  of  defend- 
ant various  questions  were  asked 
as  to  his  official  acts  in  administer- 
ing the  affairs  of  the  town,  the 
position  he  held  in  politics  and 
his  ability  to  control  the  action 
of  both  political  organizations. 
The  testimony  was  received  under 
objection  and  exception.  Held, 
no  error.  Id. 

21.  Defendant  called  witnesses  to 
prove  his  good  character.  On 
their  cross-examimition  various 
questions  were  asked,  and  they 
were  permitted  to  answer  under 
objection  and  exception  as  to 
what  they  had  heard  in  respect 
to  defendant's  political  power  and 
influence.    Held,  no  error.         Id. 

22.  A  witness  for  the  prosecution 
was  permitted  to  testify  that  when 
the  registry  lists  were  nearly  com- 
pleted he  went  to  the  town  hall, 
where  he  found  a  man  in  charge 
who,  by  his  dress,  appeared  to  be 
a  policeman ;  that  witness  told 
the  man  he  wanted  to  see  the  lists 
in  order  to  make  copies,  and  the 
answer  was  that  he  could  not  do 
so  without  an  order  from  defend- 
ant. Defendant  subsequently  ad- 
mitted that  the  man  was  acting 


under  his  orders.    Held,  that  the 
evidence  was  properly  received. 

Id. 

28.  Another  witness  for  the  prose- 
cution was  permitted  to  testify 
that  he  served  an  order  of  the 
court  in  the  proceedings  to  obtain 
access  to  the  lists  upon  the  chair- 
man of  one  of  the  boards  of  ree- 
istr}^,  and  also  as  to  what  was  said 
to  him  at  the  time.   Held,  no  error. 

Id, 

24.  The  witness  further  testified 
that  he  served  a  like  paper  on  an- 
other member  of  the  board,  and 
added  that  the  person  served  said 
he  was  going  to  hand  the  paper  to 
defendant.  This  was  not  called 
for  by  any  question  of  the  prose- 
cution. Hdd,  that  while  the  tes- 
timony was  inadmissible,  in  the 
absence  of  any  motion  to  strike  it 
out,  there  was  no  error.  Id, 

25.  Evidence  was  also  received  to 
the  effect  that  one  of  the  inspect- 
ors, who  was  also  a  principal  of  a 
school  in  the  town,  having  six 
teachers  under  his  charge,  was  ab- 
sent three  days  during  the  efforts 
to  obtain  access  to  the  registry 
lio^.    Held,  no  error.  Id, 

26.  When  sufficient  evidence  of  a 
conspiracy  has  been  given  to  make 
the  question  one  for  the  jury,  evi- 
dence of  the  acts  and  declarations 
of  the  alleged  conspirators  in  fur- 
therance or  the  common  purpose 
is  competent.  Id, 

27.  Defendant,  a  corporation  author- 
ized by  its  charter  to  receive  goods 
for  storage  and  issue  WHrehouso 
receipts,  which  were  made  negoti- 
able, by  a  by-law  directed  the 
warehouse  receipts  to  be  signed 
by  its  president  or  secretary. "^  S., 
its  president,  applied  to  plniDtiff 
for  and  obtiuned  a  personal  loan, 
giving  therefor  his  own  note  and  as 
collateral  security  a  warehouse 
receipt  purporting  to  be  issued  by 
defendant,  signed  by  him  as  presi- 
dent, acknowledging  the  receipt 
on  storage  for  account  of  himself 
and  subject  to  his  order  of  a  quan- 
tity of  cotton.  Plaintiff's  officers 
knew  when  the  loan  was  made 
that  the  person  to  whom  it  was 
made  was  defendant's  president. 
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and  that  the  loan  was  a  personal 
one.  The  loan  was  made  on  the 
faith  of  the  collateral.  S.,  in  fact, 
had  deposited  no  cotton  with 
defendant.  The  note  was  not 
paid  at  maturity,  and  defendant, 
on  demand  made,  refused  to 
deliver  the  cotton  or  pay  its  value. 
In  an  action  to  recover  damages, 
held,  that  the  by-law  did  not 
clothe  the  president  with  authority 
to  issue  receipts  to  himself  for 
cotton  which  in  truth  had  been 
deposited  by  him;  and  that  the 
trial  court  properly  refused  to 
receive  evidence  of  what  S.  said  at 
the  time  when  he  procured  the 
loan.  BankN,  T.  Nat,  Bkg,  Assn. 
V.  Am.  D.  &  T.  Co.  659 


28.  The  declarations  of  an  agent  are 
only  admissible  against  his  princi- 
pal when  the  agent  is  acting  at 
least  prima  fade  for  his  principal 
and  within  the  scope  of  his  actual 
or  apparent  authority.  Id, 

189.  A  provision  in  a  building  con- 
tract that  the  contractor  will 
*'  do  "  a  certain  amount  of  '*  brick 
work  "  may  mean  simply  the  work 
of  laying  the  brick,  or  it  may 
incluae  ttie  furnishing  as  well  as 
laying  them,  and  parol  evidence  is 
competent  in  such  case  to  show 
the  sense  in  which  the  parties  used 
the  words.    Strepporie  v.  Lenrwn, 


EXECUTION. 

1.  Plaintiff's  complaint  alleged  in 
substance  these  facts:  B.  died  leav- 
ing a  will  by  which  she  directed 
her  executors  to  sell  her  real  es- 
tate when  it  seemed  to  them  best, 
and  hold  the  proceeds  in  trust  to 
pay  over  the  income  to  her  daugh- 
ters M.  and  F.  during  their  lives, 
and  upon  the  death  of  either,  the 
principal  of  her  share  to  go  to 
her  children.  M.  died  leaving 
three  children.  At  that  time  the 
jwwer  of  sale  had  not  been  exe- 
cuted. Her  children  executed  a 
conveyance  to  G.,  their  father,  for 
Ufe,  of  **  so  much  of  the  interest 
and  income  mentioned  and  pro- 
vided for"  in  said  will  **as  would 
come  and  accrue  to  said  children 
under  and  by  virtue  of  the  provis- 
ions contained  in  said  will."  The 
interest  of  G.   in  said  land  was 


subsequently  sold  on  execution 
against  him.  Thereafter  the  re- 
maining executor,  one  of  them 
having  been  removed,  sold  and 
conveyed  the  land  and  received 
the  proceeds.  The  purchaser  at 
the  execution  sale  conveyed  to 
plaintiff  all  his  interest  in  the  real 
estate,  the  income  and  the  pro- 
ceeds of  the  sale  thereof.  The 
•  plaintiff  asked  equitable  relief. 
HM^  that  the  complaint  failed  to 
state  a  cause  of  action;  that  said 
conveyance  to  G.  did  not  pur- 
port to  convey  any  interest  in  the 
land,  but  at  most  only  an  interest 
in  the  trust  fund  after  the  land 
had  been  converted  into  money, 
and  if  G.  took  an  interest  under 
it,  it  was  simply  a  possible  equity 
in  the  trust  fund,  and  so  he  had 
no  legal  title  to  which  the  lien  of 
the  judgment  against  him  could 
attiich,  and  the  execution  sale 
passed  nothing  to  the  purchaser; 
that  the  complaint  was  insuffi- 
cient to  reach  any  such  equitable 
interest,  as  equitable  assets  only 
can  be  reached  after  the  remedy 
by  law  is  exhausted,  the  evidence 
of  which  is  the  return  of  an  exe- 
cution unsatisfied,  and  the  com- 
plaint contained  no  such  allega- 
tion; also,  that  plaintiff  could  not 
assert  an  interest  in  G.  as  tenant 
by  the  curtesy  in  his  wife's  land; 
that  if,  as  to  the  land  in  question, 
she  was  seized  at  all,  she  took  only 
a  nominal  fee  which  was  subject 
to  be  and  was  defeated  by  the  exe- 
cution of  the  power  of  sale;  also, 
that  the  right  of  a  tenant  by  the 
curtesy  is  a  legal  right  to  be  en- 
forced against  the  claimant  in 
possession,  and  so  coiild  not  be 
enforced  in  this  action  as  the  pur- 
chaser under  the  sale  by  the  ex- 
ecutors was  not  a  party.  Ilartey 
V.  Briibin.  151 

3.  Under  the  provisions  of  the  Code 
of  Civil  Procedure  (§^435)  author- 
izing a  judgment  creditor  to  insti- 
tute proc^ings  siipplementary 
to  execution  "at  any  time  within 
ten  years  after  the  return  wholly 
or  partly  unsatisfied  of  an  execu- 
tion against  property,"  an  execu- 
tion wnich  is  effective  to  exhaust 
the  remedy  at  law  is  intended;  and 
so,  it  is  not  enough  that  forms  are 
observed  by  the  return  of  an  exe- 
cution which  is  not  effective  to 
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Teach  all  of  the  debtor's  property, 
and  the  right  does  not  arise  unless 
at  the  time  of  issuing  the  execu- 
tion the  creditor  had  a  judgment 
which  was  a  lien  on  the  debtor's 
real  estate  and  chattels  real,  so 
that  the  execution  could  reach 
them  as  well  as  his  personal  prop- 
erty. J.  &  T,  Nat,  Bank  ofN.  T. 
Y.  Qiuaxkenbush,  567 


EXECUTOR     AND     ADMINIS- 
TRATOR. 

An  assignment  of  a  mortgage  by  an 
administrator  of  a  deceased  mort- 
gagee to  a  third  person,  and  by 
the  latter  to  the  administrator  in- 
dividually, is  not  void,  but  void- 
able at  the  election  of  the  next  of 
kin  of  the  intestate;  and  so,  in  an 
action  by  the  administrator,  in  his 
own  name  as  owner,  to  foreclose 
the  mortgage,  the  mortgagor  and 
his  successors  in  interest  may  not 
controvert  plaintiffs  title.  Bead 
y.  Knell.  484 


FIDUCIARY  RELATION. 
See  CoirriDENTiAL  Relation. 

FINE. 

1.  The  imposition  of  a  fine  is  a 
species  oi  punishment,  and  before 
any  body,  tribunal  or  officer  can 
impose  it,  authority  so  to  do  must 
be  clearly  found  in  some  statute. 
People  ex  rel.  v.  Bd.  Edn,  N.  T,    62 

%  The  provision  of  the  New  York 
Consolidation  Act  (Chap.  410, 
Laws  of  1882)  giving  to  the  board 
of  education  ''full  control  of  the 
public  schools,  and  the  public 
school  system  of  the  city,  subject 
only  to  the  general  statutes  of  the 
state  upon  education,"  does  not 
give  to  that  board  power  to  im- 
pose a  fine  upon  a  teacher,  either 
payable  in  money  or  by  forfeiture 
of  salary  for  a  specified  period, 
for  violating  the  orders  of  the 
superintendent,  or,  it  seems,  for  any 
misconduct  or  dereliction,  in  the 
absence  of  any  by  law.  rule  or 
regulation  known  or  assentwi  to 
by  the  teacher  providing  for  the 
imposition  of  such  a  fine.  Id, 

SiCKELS— YOL.   XCVIII. 


FORBCLOSURE, 

.  An  assignment  of  a  mortgage  by 
an  administrator  of  a  aeceased 
mortgagee  to  a  third  person,  and 
by  the  &tter  to  the  aaministrator 
individually,  is  not  void,  but  void- 
able at  the  election  of  the  next  of 
kin  of  the  intestate;  and  so,  in  an 
action  by  the  administrator,  in  his 
own  name  as  owner,  to  foreclose 
the  mortgage,  the  mortgagor  and 
his  successors  in  interest  may  not 
controvert  plaintiffs  title.  Becid 
Knell.  484 

.  In  such  an  action  the  defendants 
pleaded  a  defect  of  parties,  in  that 
the  next  of  kin  of  the  deceased 
mortgagee  were  not  made  parties. 
It  appeared  that  the  only  next  of 
kin  were  plaintiff  and  a  sister  who 
died  without  issue.  It  was  claimed 
that  she  married  and  left  a  will. 
The  alleged  will  was  admitted  to 
probate,  but  the  surrogate's  de- 
cree was  reversed  by  the  General 
Term,  and  the  questions  involved 
were  sent  to  a  jury  for  trial.  At 
the  time  of  the  trial  of  the  action 
these  Questions  remained  undis- 
posed or,  and  no  executor  or  admin- 
istrator of  the  deceased  sister  had 
been  appointed.  The  Special  Term 
made  no  findings  under  the  plea 
of  defect  of  parties,  but  dismissed 
the  complaint  on  the  ground  that 
the  assifi^nment  of  the  mortgage 
was  void.  The  General  Term  re- 
versed the  judgment  and  ordered 
a  new  trial  without  passing  upon 
the  question  as  to  parties.  De- 
fendants appealed  from  the  order 
giving  the  required  stipulation. 
Heldy  that  an  order  of  affirmance 
for  judgment  absolute  on  the 
stipulation  was  proper.  Id, 

I.  Defendant  F.,  being  the  owner  of 
a  bond,  conditioned  for  the  pay- 
ment of  $4,000  in  $100  annual 
payments,  secured  by  mortgage, 
assigned  them  to  plaintiff,  indors- 
ing on  the  mortgage  a  guaranty  of 
payment  according  to  its  terms 
until  the  same  should  be  reduced 
to  13.000.  The  mortgage  provided 
that  the  mortgagor  £ould  keep 
the  buildings  on  the  premises  in- 
sured for  the  benefit  of  tne  mort- 
gagee to  the  amount  of  $1,000l 
ouch  an  insurance  was  obtained. 
Subsequent  to  the  assignment  the 
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buildinn  were  burned;  $1,484 
was  paid  on  the  insurance  and  re- 
ceived by  plaintiff.  In  an  action 
to  foreclose  the  mortgage  a  judg- 
ment for  any  deficiency  wosask^ 
against  F.  upon  his  guaranty,  to 
the  extent  of  his  liability  thereon. 
Held,  that  the  guaranty  contem- 
plated a  reduction  of  the  mort- 
gage by  payments  thereon  made 
m  the  usual  course  according  to 
its  terms;  that  insunmce  money 
received  was  not  such  a  payment, 
it  being  simply  a  substitution  pro 
tanto  for  the  mortgaged  property 
and  a  reduction  of  the  mortgage 
by  application  thereon  of  the  sub- 
stituted fund;  and,  therefore,  that 
plaintiff  was  entitled  to  the  relief 
sought.     Smith  v.  Ferris.         495 

See  HoRTOAGB. 


FOREIGN  CORPORATIONS. 

1.  The  legislature  has  power  to  au- 
thorize a  foreign  railroad  corpora- 
tion, lawfully  operating  its  road 
within  this  state,  to  acquire  by 
condemnation  additional  lands  re- 
quired for  railroad  purposes.  JS\ 
y.,  N.  H.  eft  H.  B.  B.  Co,  V.  Welsh. 

411 

2.  Such  a  corporation,  in  the  con- 
templation of  the  statutes  of  the 
state  and  to  the  extent  of  its  ex- 
istence and  operation  here,  is  pro 
hoc  vice  a  state  corporation.       Id. 

8.  The  fact  that  p|;omoters  engaged 
in  organizing  a  corporation  in 
another  state  deceived  the  author- 
ities of  that  state  as  to  their  real 
I>urpose  in  forming  the  corpora- 
tion, and  so  procured  them  to  file 
the  necessary  papers  and  take  the 
necessary  steps  to  give  the  organ- 
ization a  corporate  existence,  is  no 
defense  to  an  action  brought  by 
the  corporation  in  this  state  upon 
an  indebtedness  to  the  corporation. 
U,  S.  Vinegar  Co.  v.  Sehlegel.    537 

4.  So  long  as  the  corporation  exists 
and  is  reco^zed  by  the  state  of 
its  origin  it  is  entitled  to  the  same 
recognition  here,  unless  it  appears 
that  it  was  formed  for  purposes 
ille^l  here,  or  was  doing  acts  pro- 
hibited by  the  laws  of  this  state  to 
its  own  citizens  and  corporations. 

Id. 


5.  In  an  action  brought  by  a  corpo- 
ration of  anotber  state  to  recover 
upon  a  subscription  to  its  capital 
stock  one  defense  was  that  plain- 
tiff was  incorporated  for  an  illegal 
purpose.  There  was  no  proof  of 
any  corporate  act  pointing  to  any 
illegal  purpose  or  object.  The 
proof  on  that  point  was  a  printed 
prospectus  issued  by  certain  pro- 
moters of  the  company,  a  blank 
form  of  contract  to  be  used,  and 
numerous  acts  and  declarations  by 
them  before  tbe  corporation  was 
created.  It  did  not  appear  that 
these  were  ever  adopted  or  acted 
upon  by  the  corporation.  Held, 
that  the  defense  was  not  sustained; 
that  such  documents,  acts  and 
declarations  could  not  be  used  to 
defeat  contmcts  made  with  or  ob- 
ligations incurred  by  an  individual 
to  the  corporation;  and  so,  it  was 
.  immaterial  whether  they  furnished 
evidence  of  any  illegal  purpose  by 
any  one.  Id, 


FORMER   ADJUDICATION. 

1.  Plaintiff,  who,  as  hts  complaint 
stated,  sued  as  a  stockholder  of  a 
minine  corporation  in  his  own 
behalfand  that  of  others  similarly 
situated,  sought  to  set  aside  and 
annul  various  transactions  relating 
to  and  conveyances  of  property 
alleged  to  belong  to  the  corpora- 
tion, on  the  ground  that  said  con- 
veyances were  fraudulent,  and 
intended  to  injure  and  defraud 
plaintiff  and  others  similarly 
situated.  Among  the  alleged 
fraudulent  transactions  was  the 
foreclosure  of  a  mortgage  executed 
by  the  company.  Tne  complaint 
alleged  that  in  the  foreclosure 
suit  the  corporation  and  the 
trustee  for  the  mortgage  bond- 
holders were  made  defendants, 
and  appeared  and  answered,  set- 
ting loilh  the  same  matters  as 
were  set  forth  in  the  complaint 
herein,  and  the  same  issues  were 
presented  in  that  action  as  in  this; 
those  issues  were  litigated  in  that 
action  and  determined  against  the 
defendants.  No  allegations  of 
collusion  or  other  grounds  which 
would  give  a  court  ^of  equity 
jurisdiction  to  set  aside  the  judg- 
ment were  made  against  it.  ITeii, 
that    plaintiff    was    estopped  by 
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said  judgment;  that  plaittHfs 
light  of  action  was  a  aerivative 
one,  he  suing  not  primarily  in  his 
own  right,  but  in  that  of  the  cor- 
poration, and  so  any  defense 
which  defendants  would  have  if 
the  corporation  was  plaintiff 
might  be  interxx)sed  against 
the  stockholder.  Alexanaer  v. 
D0ru)hoe.  208 

2.  The  complaint  alleged  that  prior 
to  the  formation  of  said  corpora- 
tion the  property  was  held  by 
trustees,  who  had  issued  trust 
certificates,  and  who  subsequently 
conveyed  to  another  coiyoration  ; 
that  plaintiff  held  certain  of  said 
certificates,  which,  more  than 
twelve  years  before  the  com- 
mencement of  this  action,  he 
exchanged  for  stock  of  a  corpora- 
tion, and  subsequently  exchanged 
said  stock  for  the  stock  of  the 
corporation  as  a  stockholder  of 
which  he  sued,  to  which  the  prop- 
erty had  been  transferred,  HeUly 
that  plaintiff  could  not,  at  least 
until  he  had  repudiated  the 
exchange  as  void,  claim  as  cestui 
que  trusty  and  so  escape  the  bar  of 
the  foreclosure  judgment;  that 
even  if  not  bound  to  rescind  and 
to  offer  to  surrender  his  stock, 
and  demand  to  be  reinstated  in 
his  position  as  a  certificate  holder 
before  the  commencement  of  his 
action,  or  in  his  complaint,  he  was 
at  least  bound  to  do  so  on  the 
trial,  and  having  failed  so  to  do 
could  only  cliiim  as  stockholder, 
andwBS  bound  by  the  foreclosure 
judgment.  Jd. 

8.  In  an  action  under  the  €kncral 
Manufacturing  Act  (§  18,  chap. 
40,  Laws  of  1848)  to  enforce  the 
liability  imposed  by  the  act  upon 
a  stocKholder  of  an  insolvent  cor- 
poration, to  excuse  the  non- per- 
formance of  the  condition  prece- 
dent to  such  liability,  ».  e.,  the 
recovery  of  a  judgment  against 
the  corporation  and  the  return  of 
an  execution  issued  thereon  un- 
satisfied, plaintiff  produced  a 
record  of  a  judgment  in  an  action 
in  the  Supreme  Court,  brought  by 
a  judgment  creditor  of  the  cor- 
poration to  sequestrate  its  prop- 
erty and  for  the  appointment  of  a 
receiver.  The  complaint  in  that 
action  alleged  the  recovery  of  a 


judgment  against  the  corporation 
m  the  Auburn  City  Court,  and 
the  issue  and  return  of  an  execu- 
tion thereon  unsatisfied.  The 
judgment  granted  the  relief 
sought,  and  forbade  creditors  from 
suing  the  company.  The  corpora-, 
tion  was  not  located  in  said  city. 
Defendant  claimed  that  the  judg- 
ment was  void  for  want  of  juris- 
diction, and  so  the  injunction  was 
a  nullity  and  might  have  been  dis- 
regarded. Held,  that,  conceding 
the  invalidity  of  the  judgment, 
plaintiff  was  not  bound  to  dis- 
regard it,  and  that  the  non-per- 
formance of  the  condition  was 
excused  ;  but,  held,  that  the  com- 
plaint in  the  former  action 
presented  a  case  over  which  the 
court  had  jurisdiction ;   that  the 

Suestion  as  to  the  validity  of  the 
ity  Court  judgment  was  one  of 
law  for  it  to  decide,  and,  although 
it  erred  in  adjudging  it  to  be 
valid,  this  was  a  juaicial  error, 
and  the  ludgment  of  sequestra- 
tion could  not  be  attacked  collat- 
erally, but  the  mistake,  if  made, 
was  available  only  on  appeal  or 
some  direct  review  of  the  decision. 
Hunting  v.  Mun.  511 


FRAUD. 

1.  A  mere  device  of  one  party  to  a 
contract  intended  to  shield  him 
from  the  results  of  his  own  fraud 
practiced  upon  the  other  party  can- 
not be  the  basis  of  an  equitable 
estoppel,    Bridger  v.   OokUmith. 

424 

2.  So,  also,  where  one  party  to  a 
contract  has  perpetrated  a  fraud 
upon  the  other  by  means  of  which 
tHe  latter  was  induced  to  enter 
into  the  contract,   he  cannot  be 

'  precluded  from  seeking  redress 
by  a  provision  in  the  contract 
purporting  to  grant  to  the  former 
immunity  against  the  conse- 
quences of  any  fraud.  Id. 

8.  Defendant  sold  to  plaintiff  his 
business,  the  fixtures  and  other 
property  in  his  store.  The  con- 
tract of  sale  was  in  writing,  under 
seal  and  contained  a  clause  to  the 
effect  that  it  was  understood  and 
agreed  that  defendant  had  mada 
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no  statements  or  representations 
for  the  purpose  of  inducing  the 
sale,  other  than  that  he  had  been 
engaged  in  the  business  since 
1807.  In  an  action  to  set  aside 
the  sale  and  recoTer  the  <ionBidera- 
tion  paid  on  the  ground  that 
plaintiff  was  induced  to  purchase 
by  false  and  fraudulent  represen- 
tations  as  to  the  character  of  the 
property,  the  extent  of  the  busi- 
ness ana  the  income  derived  there- 
from, it  appeared  that  after  the 
negotiations  had  been  completed 
and  the  agreement .  drawn,  the 
clause  specified  was  inserted  at 
the  request  of  defendant.  BM, 
that  the  provision  was  not  a 
covenant  but  simply  a  statement 
in  the  nature  of  a  certificate  as  t6 
a  fact;  and  that  plaintiff  was  not 
precluded  thereby  from  showing 
the  fraud  and  obtaining  relief 
therefrom.  Id, 

4,  Plaintiff's  complaint  alleged  in 
substance  that  he  owned  stock 
of  a  corporation;  that  another 
stockholder  offered  to  purchase 
his  stock,  making  two  offers,  one 
|8(^  per  share,  the  other  $50  cash 
per  share,  with  the  right  to 
another  |50  in  January,  1894,  in 
case  the  company  should  in  the 
meanwhile  have  paid  dividends  of 
ten  per  cent  for  1898.  Plaintiff 
advised  defendants,  who  were 
directors  of  the  corporation,  of 
these  offers,  and  asked  them  as 
to  the  condition  of  the  companv 
that  he  might  determine  which 
one  to  accept;  that  they,  know- 
ing the  facta,  for  the  purpose  of 
deceiving  plaintiff  and  making 
him  believe  that  the  business  of 
the  company  was  flourishing, 
made  statements  set  forth  in  re- 
gard to  its  condition,  the  amount 
of  stock  paid  in,  etc.,  which  they 
Icnew  to  be  false,  and  advised  him 
not  to  sell  his  stock  at  less  than 
par;  that  relying  on  these  state- 
ments he  accepted  the  offer  last 
mentioned;  that  the  company  was 
at  the  time  insolvent  and  declared 
no  dividends  for  1898,  and  so 
plaintiff  received  but  the  ^50. 
Upon  demurrer  to  the  complaint, 
held,  that  it  set  forth  facts  sufii- 
cient  to  establish  a  legal  fraud  and 
damages  resulting  therefrom,  to 
recover  which  an  action  wasmain- 
l«lmible.    Bothmiller  V.  Steift.  581 


5.  Defendants  claimed  that  as  the 
complaint  alleged  rtie  company 
was  insolvent  at  the  time  of  the 
sale  of  the  stock,  ff  fh^y  had  told 
plaintiff  the  truth  he  woiild  him- 
self have  been  guilty  of  fraud 
in  making  a  sale  without  com- 
municating this  fact  to  the  pur- 
chaser, and  if  he  had  disclosed 
it  a  sale  would  not  have  been 
made.  Held,  untenable;  that  if 
defendants  had  informed  plain- 
tiff that  the  company  was  insol- 
vent he  would  have  been  under 
no  legal  obligation  to  volunteer 
the  information  to  another  stock- 
holder offering  to  purchase  his 
stock.  Id, 

6.  The  maxim  of  eawcU  emptor  as 
a  general  rule  applies  to  lules  of 
goods,  and  unless  there  is  some 
misrepresentation  or  artifice  to 
disguise  the  thing  sold,  or  some 
warranty  as  to  its  character  or 
qualitv,  the  vendee  is  bound  by 
the  sale,  notwithstanding  the  ex- 
istence of  extrinsic  defects,  ma- 
terially affecting  its  value,  known 
to  the  vendor  and  unknown  to  the 
vendee.  Id. 

7.  The  exception  to  this  general  rule 
stated  and  the  authorities  upon  the 
subject  collated.  Id. 

8.  It  seems,  that  while  the  law  courts 
win  not  permit  the  recovery  of 
damages  against  a  vendor  in  a  case 
coming  under  the  general  rule,  be- 
cause of  mere  concealment  of  a 
fact,  yet,  if  the  vendee  refused  to 
complete  the  contract  because  of 
the  concealment  of  a  material  fact, 
equity  will  refuse  to  compel  him 
to  do  so,  as  it  only  compels  specific 
performance  of  a  contract  which  is 
fair  and  open  and  in  regard  to 
which  all  material  facts  known  to 
each  have  been  communicated  to 
the  other.  Id. 

9.  In  regard  to  &  business  corpora- 
tion engaged  in  carrying  on  its 
business,  the  mere  fact  that  it  is 
temporarily  insolvent  is  not  of  that 
kind  of  materiality  as  excepts  a  sale 
of  its  stock  by  one  who  liad  knowl- 
edge of  this  fact,  but  did  not  dis- 
close it  to  the  purchaser^. from  the 
genenl  rule  01  caveat  etnptor.    Id, 

10.  The  complaint  alleged  that  the 
insolveney  of  the  corporation  aioao 
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from  the  fact  that  defendants  had 
failed  to  paj  in  $10,000  of  the  capi- 
tal stock  Buhscribed  for  by  them 
and  which  they  had  included  in  tiie 
$20,000  of  stock  certified  by  them 
to  have  been  paid  In,  coupled  with 
the  fact  that  they  had  grossly  mis- 
managed the  affairs  of  the  com- 
pany and  squandered  its  money  in 
paying  large  salaries.  It  did  not 
appear  that  defendants  were  un- 
able to  pay,  or  that  if  they  paid  for 
their  stock  and  managed  the  busi- 
ness properly,  the  company  would 
not  be  enabled  to  continue  its  busi- 
ness profitably.  Held,  that  it  could 
not  be  said,  as  matter  of  law,  that 
if  plaintiff  had  communicated  the 
facts  to  the  intending  purchaser  he 
would  not  have  made  the  purchase. 

Id. 

GUARANTY, 

Defendant  F.,  being  the  owner  of  a 
bond,  conditioned  for  the  payment 
of  $4,000  in  $100  annual  payments, 
secured  by  mortgage,  assigned 
them  to  plaintiff,  indorsing  on  the 
mortage  a  guaranty  of  payment 
accoraing  to  its  terms  until  the 
same  should  be  reduced  to  $3,000. 
The  mortgage  provided  that  the 
mortgagor  should  keep  the  build- 
ings on  the  premises  insured  for 
the  benefit  of  the  mortgagee  to  the 
amount  of  $1,000.  Such  an  insur- 
ance was  obtained.  Bubseauent 
to  the  assignment  the  builoings 
were  burned;  $1,484  was  paid  on 
the  insurance  and  received  by 
plaintiff.  In  an  action  to  foreclose 
the  mortgage  a  Judgment  for  any 
deficiency  was  asked  against  F. 
upon  his  guaranty,  to  the  extent  of 
his  liability  thereon,  ffdd,  that 
the  guaranty  contemplated  a  re- 
duction of  tne  mortgage  by  pay- 
ments thereon  made  in  the  usual 
course  according  to  its  terms;  that 
insurance  money  received  was  not 
8U(^  a  payment,  it  being  simply  a 
substitution  j9n9  tanto  for  the  mort- 
gaged property  and  a  reduction  of 
tiie  muortgage  by  application 
thereon  of  the  substituted  fund; 
and,  therefore,  that  plaintiff  was 
entitled  to  the  relief  sought  Smith 
V.  JJjm*.  495 

HIGHWAYS. 

1.  The  state  can  neither  itself  appro- 
priate to  its  own  special,  continu- 


ous and  exclusive  use,  nor  can  it 
authorize  a  corporation  to  so  ap- 
propriate, any  portion  of  a  rural 
public  highway,  by  setting  up 
poles  therein  for  the  purpose  of 
supporting  telegraph  or  telephone 
wires.  JSeU  v.  Am.  Td.  Jk  Td. 
Co.  188 

2.  The  question  as  to  the  legality 
of  such  a  use  is  not  affected  by 
the  fact  that  the  legislature  bv 
statutory  enactments  has  mani- 
fested its  bdief  in  the  existence  of 
«uch  a  right,  or  by  the  fact  that 
adjoining  owners  have  generally 
acquiesced  in  such  a  use.  la, 

8.  Where,  therefore,  a  telegraph  and 
telephone  company,  organized 
under  the  laws  of  this  state  TOhap. 
265,  Laws  of  1848,  as  amended  by 
chap.  471,  Laws  of  1853),  had, 
without  the  consent  of  an  adjoin- 
ing owner,  who  owned  the  fee  of 
a  highway,  and  without  having 
acqmred  the  right  by  condemna- 
tion proceedings,  erected  its  poles 
in  the  highway  and  strung  wirea 
thereon  tot  the  purposes  of  its 
business,  hdd,  that  such  a  use  of 
the  highway  was  unlawful;  and 
that  an  action  of  ejectment  was 
maintainable  against  it.  td. 

4.  In  laying  out  a  highway  said 
commissicmers  exercise  a  special 
and  limited  jurisdiction,  and  while 
it  may  be  presumed,  until  the  con- 
trary appears,  that  they  acted 
legally,  their  acts  may  be  im- 
peached by  showing  that  they  ex- 
ceeded their  powers.  Bearddee  v. 
Do^e.  160 

5.  The  provision  of  that  article  of 
the  Transportation  Corporationa 
Act  relating  to  water  works  cor- 
porations (Art.  7,  §  2,  chap.  tM, 
Laws  of  1890)  which  authorizes 
such  corporations  when  they  have 
obtained  the  permit  required  by 
the  article  (§  80)  "to  lay  their 
water  pipes  in  any  street  *  ♦  ♦ 
of  an  adjoining  town  or  village," 
is  not  limited  to  cases  where  an 
adjoining  town  or  village  inter- 
venes between  the  source  of  sup- 
ply and  the  town  or  village  to  be 
Buppli^,  and  it  is  necessary,  in 
oraer  to  carry  the  water  to  the 
village  or  town  mnting  the  per- 
mit, to  lay  the  pipes  in  the  streets 
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of  the  adjoining  town  or  village; 
but  the  authority  may  be  exercised 
by  such  a  corporation  whenever  it 
is  necessary  to  lay  the  pipes  in  those 
streets  in  order  to  effectually  and 
properly  execute  the  purpose  for 
which  it  was  created.  Village  ^ 
Pelham  Manor  v.  N.  B.  Water  Co. 

582 

6.  In  an  action  to  restrain  defendant, 
a  water  works  company  organized 
to  supply  a  village  adjoining  plain- 
tiff, from  using  one  of  plaintiff's 
streets  in  which  dcfenaant  had 
laid  its  pipes  without  plaintiff's 
consent,  it  appeared  that  defend- 
ant laid  its  pipes  in  the  street  for 
the  purpose  or  connecting  two  of 
its  mains  which  terminated  in 
"dead  ends"  near  the  boundary 
line  of  the  two  villages;  this  con- 
nection completed  the  circuit, 
added  greatly  to  the  pressure,  and 
furnished  running  instead  of  stag- 
nant water.  The  court  found  that 
in  order  to  perform  the  purpose  of 
its  incorporation  it  was  necessary 
for  defendant  to  lay  its  pipes  in 
the  street  in  question,  iteld,  that 
such  a  use  of  the  street  was  within 
the  scope  of  defendant's  authority; 
and  so,  that  the  action  was  not 
maintainable.  Id, 


HUSBAND  AND  WIFE. 

1.  The  position  of  a  wife,  in  respect 
to  her  husband's  property,  is  lim- 
ited by  the  Revised  Statutes,  and 
save  as  brought  within  those  lim- 
itations she  is  without  the  ri^ht  to 
assert  any  claim  to  it.  Pimps  v. 
Phdps.  197 

2.  To  entitle  a  wife  to  dower  the 
husband  must  be  seized  either  in 
fact  or  in  law  of  a  present  freehold 
in  the  premises  as  well  as  an  es- 
tate of  inheritance.  Id, 

3.  Such  a  seizin  cannot  be  predicated 
with  respect  to  lands  purchased 
with  the  moneys  of  the  husband, 
but  not  conveyed  or  agreed  to  be 
conveyed  to  him.  Id, 

A.  Plaintiff's  complaint  alleged  in 
substanoe  that  she  was  the  wife  of 
defendant,  who,  with  intent  to 
defraud  her  of  her  dower  rights 
in  his  real  estate,  has  purchased 


various  pieces  of  land,  the  title  to 
which  he  caused  to  be  taken  in 
the  name  of  L.  under  a  written 
agteement  with  the  latter  that  de- 
fendant "should  receive  all  the 
benefit  of,  and  have  control  of  said 
property; "  that  defendant  did  ex* 
ercise  full  possession  and  control 
of  the  same,  and  when  sold,  L., 
pursuant  to  the  agreement,  exe- 
cuted conveyances  to  bona  fide 
purchasers  having  no  notice  of 
plaintiff's  interest,  defendant  re- 
ceiving the  purchase  money;  that 
all  of  the  land  so  purchased  ex- 
cept one  piece  had  been  thus  sold 
and  conveyed.  Plaintiff  asked 
for  a  judgment  adjudging  the 
proceeds  of  such  sales  to  be  "  still 
real  estate  and  that  this  plaintiff 
has  an  inchoate  right  of  dower  in 
the  same,"  and  that  the  piece  un- 
conveved  be  adjudged  subject  to 
her  nght  of  dower.  Hdd,  that 
the  complaint  did  not  set  forth  a 
cause  of  action;  and  so,  that  the 
overruling  of  a  demurrer  thereto 
was  error.  Id. 

5.  Plaintiff  and  the  three  defendants 
were  the  children  and  only  heirs 
at  law  of  P.,  who  died  intestate, 
owning  a  farm  of  162  acres.  In 
an  action  for  partition  defendants 
claimed  that  P.  in  his  lifetime  con- 
veyed to  plaintiff's  wife  fifty -nine 
acres,  then  a  part  of  the  farm, 
three  absolutely  and  the  remainder 
subject  to  a  life  estate  reserved  by 
the  grantor;  that  such  convey- 
ance was  intended  by  P.  as  an  ad- 
vancement and  as  and  for  plain- 
tiffs share  in  his  father's  real  es- 
tate, and  was  accepted  by  the 
wife,  with  knowledge  of  such  in- 
tent, and  that  plaintiff  knew  and 
acquiesced  in  tne  convevance  for 
such  purpose.  Held,  that  parol 
evidence  was  competent  to  show 
that  said  deed  was  intended  as  an 
advancement  to  plaintiff;  also  that 
such  an  advancement  could  be 
made  by  the  conveyance  to  the 
wife;  but  that  it  was  incumbent 
on  defendants  to  establish  by  sat- 
isfactory evidence  that  said  con- 
veyance was  in  fact  made  as  an 
advancement.  Palmer  v.  Culbert- 
9an.  213 

6.  In  an  action  by  a  huaband  to  re- 
cover damages  resulting  from  a 
personal  injury  to  his  vri&,  alleged 
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to  have  been  caused  by  defend- 
ant's negligence,  the  evidence 
tended  to  show  that  in  consequence 
of  the  injury,  the  wife  had  a  mis- 
carriage. The  court  permitted 
the  jury  to  consider  and  include 
in  their  verdict  '*any  damages 
arising  from  the  injury  and  re- 
sulting in  depriving  the  plaintiff 
of  prospective  offspring. '^  Held, 
error.  Butler  v.  MarmaUan  R, 
Go,  417 

7.  The  rule  that  where  an  agreement 
is  made  between  parties  standing 
in  a  confidential  relation,  or  in  a 
relation  which  gives  to  one  party 

great  influence  over  the  other,  and 
le  agreement  is  to  the  advantage 
of  the  party  in  whom  the  conti- 
dence  is  reposed  or  whose  influ- 
ence is  the  aominant  one,  and  to 
the  detriment  of  the  other  party, 
the  former  will  not  be  permitted 
to  enforce  the  agreement  unless  it 
appears  that  he  acted  in  the  utmost 
good  faith  and  that  disclosure  was 
made  of  all  the  material  facts,  or 
that  the  other  party  acted  with  a 
clear  comprehension  of  the  object 
and  effect  of  the  agreement,  ap- 
plies in  favor  of  a  wife  in  respect 
to  an  ante-nuptial  contract,  and 
the  courts  will  regard  with  rigid 
scrutiny  such  a  contract  where  it 
deprives  her  of  any  prospective 
interest  in  the  estate  of  her  in- 
tended husband,  and  especially 
where  no  provision  is  made  therein 
for  her  support  in  case  she  sur- 
vives him.     Graham  "f,  Graliam. 

578 

8.  In  an  action  by  the  wife  to  set 
aside  an  ante-nuptial  agreement, 
by  the  terms  of  which  she  sur- 
rendered all  claim  to  dower,  it  ap- 
peared indisputably  that  defend- 
ant at  the  time  the  agreement  was 
made  owned  real  estate  of  the 
value  of  $100,000;  that  the  relin- 
quishment of  dower  was  not  a 
condition  of  the  engagement  of 
marriage;  that  there  was  no  nego- 
tiation between  the  parties  on  that 
subject  before  they  met  and  exe- 
cuted the  agreement;  that  defend- 
ant then  stated  that  he  wanted  it 
arranged  so  that  he  could  buy  and 
sell  real  estate  without  interfer- 
ence from  her,  but  did  not  dis- 
close to  her  that  this  would  mean 
a  relinquishment   of   her   dower 


right;  that  no  consideration  was 
paid  for  the  surrender,  and  that 
she  acted  without  the  aid  ot  coun- 
sel. HM,  that  the  General  Term 
properly  reversed  on  the  facts  a 
judgment  of  Special  Term  in 
favor  of  defendant;  and  that 
plaintiff  was  entitled  to  the  relief 
sought.  Id, 

~ —  As  to  how  right  of  husband  as 

tenant  bv  the  curtesy  is  to  be  enforced. 

See  Harvey  v.  Brisbin,  161 


INDICTMENT. 

An  indictment  charging  the  presen- 
tation to  a  fire  insurance  company 
of  a  false  and  fraudulent  claim  for 
alleged  loss  by  fire  of  property  in- 
surSi  in  several  companies,  alleged 
the  service  of  proofs  of  loss,  which 
were  set  forth;  that  the  total  loss 
was  not  the  sum  asserted  in  the 
proofs  presented;  that  the  particu- 
lar claim  made  a^inst  the  com- 
pany complainant  was  not  justly 
due,  and  that  both  claims  were 
false  and  fraudulent  to  the  knowl- 
edge of  the  defendant,  and  were 
feloniously  presented  in  violation 
of  the  statute.  Held,  that  this 
was  a  sufficient  statement  of  the 
facts.     People  v.  Spiegel,  Kfi 


INJUNCTION. 

1.  The  court  has  no  power,  in  a  pro- 
ceeding under  the  Code  of  Civil 
Procedure  for  the  voluntary  disso- 
lution of  a  corporation,  to  restrain 
creditors  of  the  corporation  from 
disposing  of  its  bonds,  held  as  col- 
lateral to  loans  under  lawful  con- 
tracts, empowering:  them  to  sell. 
In  re  Binghamton  &.  JE  Co.      261 

2.  Where,  therefore,  an  order  in 
such  a  proceeding  appointing  a 
temporary  receiver,  contained  a 
clause  restraining  creditors  of  the 
corporation  from  foreclosing  or 
sellmff  its  bonds  pledged  as  col- 
lateral, ?ield,  that  the  order  was 
properly  modified  on  motion  of  a 
creoitor  who  had  prior  to  the  insti- 
tution of  the  proceeding  received 
bonds  of  the  corporation  as  collat- 
eral security  for  money  loaned,  so 
as  not  to  restrain  or  prohibit  said 
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creditor  from  foreclosing  or  selling 
said  bonds,  as  authorized  by  the 
contract  under  which  the  bonds 
were  held.  Id. 

8.  The  parties  to  this  action  en- 
tered into  a  contract  by  which 
plaintiff  agreed  to  pay  specified 
royalties  in  monthly  installments 
for  the  use  of  a  ^patented  in- 
vention. Plaintifif  paid  the  roy- 
alties for  several  years,  and  then 
refused  to  make  further  pay- 
ments, on  the  ground  that  it  was 
induced  to  enter  into  the  contract 
by  fraud.  Defendant  commenced 
throe  successive  actions  to  recover 
installments  falling  due.  Plain- 
tiff answered  setting  up  the  alleged 
fraud,  and  asking  to  have  the  con- 
tract declared  void  because  thereof. 
These  actions  were  consolidated. 
The  consolidated  action  was  tried, 
resulting  in  a  judgment  for  de- 
fendant. Plaintiff  appealed,  giv- 
ing an  undertaking  securing  the 
Judgment.  Defendant  thereafter 
commenced  another  action  to  re- 
cover royalties,  setting  up  the 
judgment  so  obtained  for  the  pur- 
pose of  estopping  plaintiff  from 
showing  the  fraud.  To  prevent 
the  issuing  of  an  attachment  in 
that  action  plaintiff  gave  a  bond  to 
secure  any  judgment  obtained. 
Plaintiff  conmienced  this  action, 
setting  forth  these  facts  and  that 
defendant  intended  to  commence 
successive  actions  as  successive 
installments  fell  due,  and  prayed 
for  an  injunction  restraining  de- 
fendant, pending  the  appeal,  from 
prosecuting  the  action  in  the  Com- 
mon Pleas,  and  from  bringing  other 
actions  for  royalties  accruing.  An 
order  granting  a  preliminary  in- 
junction was  Sffirmed  by  the  Gen- 
eral Term  on  condition  that  plain- 
tiff give  a  bond  to  pav  any  judg- 
ment recovered  in  the  Common 
Pleas,  and  to  pay  all  royalties  ac- 
cruing until  a  final  decision  in  the 
consoudated  action  on  appeal  to 
this  court  in  case  the  judgment 
was  affirmed,  or  the  appeal  dis- 
missed, and  also  stipulates  that  in 
such  case  judgment  might  forth- 
with be  entered,  and  that  no  de- 
fense would  thereafter  be  inter- 
posed to  an V  action  to  recover  rov- 
alties.  Defendant  is  substantially 
irresponsible.  HM,  that  the  court 
had  jurisdiction  of  the  action  and 


to  grant  the  injunction,  and  that 
the  temporary  injunction  was 
properly  granted  upon  the  terms 
specified;  also  that  Uie  exercise  of 
its  discretion  by  the  court  below 
was  not  reviewable  here.  If,  A 
N.  B,  Emery  Co,  v.  AmM,    365 

4.  Defendant,  who.  In  February, 
1888,  was  carrying  on  the  busi- 
ness of  baker  and  confectioner  in 
Little  Falls,  in  that  year  sold  the 
business,  its  good  will  and  the 
property  in  his  place  of  business 
to  F.,  the  husband  of  plaintiff, 
agreeing  that  he  would  not,  for 
the  penod  of  five  years  from 
May  first  of  that  year,  carry  on 
that  business  in  said  village.  F. 
carried  on  the  business  until  No- 
vember 10,  1889;  he  had  given  a 
chattel  mortgage  on  a  portion  of 
the  property,  and  on  N^ovember 
9,  1889,  he  gave  a  bill  of  sale  to 
the  mortgagees  of  all  the  prop- 
erty connected  with  the  business; 
they,  on  the  next  day,  by  virtue 
of  the  mortgage  and  bill  of  sale, 
took  possession  of  the  property, 
closea  the  store  and  kept  it  closed 
until  November  nineteenth,  when 

glaintiff,  her  husband  acting  as 
er  agent,  purchased  the  interests 
of  sud  mortgagees,  took  posses- 
sion, re-openeoL  the  store  and 
thereafter  carried  on  the  business. 
Immediately  prior  to  such  pur- 
chase, plaintiff,  with  her  hus- 
band, agreed  that  she  would  fur- 
nish the  money  to  make  the  pur- 
chase and  that  he  would  take 
charge  of  and  carry  on  the  busi- 
ness in  her  name,  the  family  to 
be  supported  out  of  it.  On  iMiay 
25,  1891,  F.,  by  an  instrument 
in  writing  indorsed  on  the  con- 
tract between  him  and  defendant^ 
in  form  transferred  to  plaintiff, 
without  anv  actual  consfderation 
paid,  all  h{s  interest  in  the  con- 
tract and  the  covenants  therein, 
the  business  formerly  carried  on 
by  him  and  the  good  will.  In 
December,  1890,  defendant,  with- 
out consent  of  plaintiff  or  her 
husband,  commenced  carrying  on 
a  similar  bakery  and  confection- 
ery business  in  said  village. 
Hdd,  that  an  action  was  miun- 
tainable  by  plaintiff  to  restrain 
defendant  from  carrying  on  sudi 
business  and  for  damages.  Frai^ 
cUco  V.  Smith,  488 
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INSANE  PERSONS. 

1.  An  insane  person  is  linble  for  his 
torts  the  same  aa  a  sane  pcnson, 
except  for  those  tort«  in  which 
malice  and,  therefore,  intention,  is 
a  necessary  ingredient.  Williams 
V.  Hays.  442 

a.  In  respect  to  this  liability  there  is 
no  distinction  between  torts  of  non- 
feasance and  of  misfeasance,  and 
ao  an  insane  person  is  liable  for 
injuries  caused  by  his  tortious  neg- 
ligence, and  so  far  as  this  liability 
is  concerned,  is  held  to  the  same 
degree  of  care  and  diligence  as  a 
person  of  sound  mind.  Id. 

8.  In  an  action  to  recover  for  the  loss 
of  a  vessel,  alleged  to  have  been 
caused  by  defendant's  negligence, 
these  facts  appeared:  Defendant, 
who  was  one  of  several  joint  own- 
ers of  the  vessel,  he  owning  a  mi- 
nority interest,  was  sailing  her  un- 
der a  contract  with  his  co-owners 
as  above  specified;  she  encountered 
storms,  and  defendant  for  more 
than  two  days  was  constantly  on 
duty;  then  becoming  exhausted  he 
went  to  his  cabin,  leaving  the  ves- 
sel in  charge  of  the  mate  and  crew. 
The  mate  K)und  the  rudder  broken 
and  useless;  he  caused  defendant 
to  come  on  deck,  but  the  latter  re- 
fused to  believe  the  vessel  was  in 
any  trouble  and  refused  the  help  of 
tugs  whose  services  were  offered, 
the  masters  of  which  told  him  the 
vessel  was  drifting  on  shore.  She 
did  drift  on  shore  in  the  daytime 
without  any  effort  on  the  part  of 
defendant  or  any  of  his  crew  to 
save  her  and  she  became  a  total 
loss.  Defendant  testified  that  from 
the  time  he  came  into  his  cabin  un- 
til he  found  himself  on  shore  he 
was  unconscious  and  knew  nothing 
that  had  occurred.  The  case  was 
submitted  to  the  jury  on  the  theory 
that  defendant,  if  sane,  was  guilty 
of  negligence,  but  if  insane  was 
not  responsible  for  the  loss,  ffeld, 
error;  that,  at  least,  unless  it  ap- 
peared that  defendant  had  become 
insane  solely  on  account  of  his  ef- 
forts to  save  the  vessel  during  the 
storm,  he  was  chargeable  with  the 
consequences  of   his   negligence. 

Id. 

4  As  to  whether,  even  In  such  a  case, 
he  would  not  be  liable  for  the  neg- 
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ligence  of  his  servants,  the  mate 
and  crew,  quare.  Id. 

5.  The  authorities  on  the  subject  of 
the  liability  of  insane  persons  for 
torts  collated.  Id. 


INSURANCE  (FIRE). 

1.  The  stipulations  of  a  fire  insur- 
ance policy  which  relate  to  the 
proceaure  merely  in  case  of  loss 
are  to  be  reasonabl^r,  not  rigidly, 
construed.  Paltnmteh  v.  Phcenix 
Ins.  Oo.  78 

2.  A  policy  of  fire  insurance  con- 
tained a  provision  that  in  case  of 
loss  a  certificate  made  by  a  magis- 
trate or  notary  "living  nearest 
the  place  of  the  fire"  shall  be 
furnished  by  the  insured  if  re- 
quired. A  loss  having  occurred,  I 
the  insured  furnished,  with  the 
proofs  of  loss,  a  certificate  of  a 
notary,  substantially  in  the  form ! 
prescribed.  The  proofs  of  loss 
were  kept  by  the  company  for 
twenty -three  days  and  were  then 
returned  with  a  notice  that  the 
company  required  a  certificate 
from  the  notary  *' living  nearest 
the  place  of  the  fire,"  and  that  the 
one  sent  would  not  be  accepted  as 
a  compliance  with  that  require- 
ment. No  name  of  any  notary 
living  nearer  than  the  one  who 
made  the  certificate  was  given 
and  no  statement  that  there  was 
any.  In  an  action  upon  the  policy, 
it  appeared  that  there  were  three 
notaries  who  lived  nearer,  but 
each  of  them  had  his  office  and 
transacted  his  official  business  at 
a  much  greater  distance.  Where 
they  boarded  and  slept  they  had 
no  signs,  and  there  was  nothing 
to  inoQcate  their  presence.  Plain- 
tiff was  unaware  of  their  prox- 
imity, and  took  the  nearest  notary 
he  could  find,  whose  ofi^ce  and 
notarial  sign  and  residence  were 
at  the  same  place.  Bisld,  that  the 
phrase  quoted  should  not  be 
confined  entirely  to  the  place 
where  the  notary  slept  and  ate, 
but  should  take  account  of  the 
place  where  he  lived  officially  and 
to  which  by  some  public  sign  he 
invites  those  who  do  business  with 
him;  and  that  in  any  event,  good 
faith  required  of  the  defendant  in 
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raising  the  objection  to  give  the 
name  and  address  of  a  notary 
living  nearer,  and  not  having 
done  so,  the  jury  were  justified 
in  concluding  that  it  did.  not  in 
reality  require  the  certificate  for 
any  practical  or  beneficial  purpose, 
but  had  waived  it  as  an  essential 
condition.  Id. 

8.  In  an  action  upon  a  policy  of  fire 
insurance  the  complaint  alleged 
the  issuing  of  the  policy,  which 
by  its  terms  insured  the  property 
for  a  term  beginning  February  1, 
1891;  and  that  the  property  was 
destroyed  by  fire.  The  answer 
set  up  as  a  counterclaim  that  the 
policy  was  issued  by  mistake; 
that  the  agreement  of  the  parties 
and  the  intention  was  to  renew 
another  policy,  which  expired 
February  17,  1891.  the  renewal 
not  to  take  effect  until  the  expira- 
tion of  the  original  policy.  De- 
fendant asked  that  the  policy  be 
reformed  so  as  to  take  effect  only 
from  February  seventeenth.  No 
reply  was  served.  On  the  trial 
defendant  claimed  that  to  put  in 
issue  the  facts  stated  as  a  coun- 
terclaim a  reply  was  necessary, 
and,  in  the  absence  of  one,  they 
were  admitted.  Held,  untenable; 
that  the  alleged  counterclaim  was 
not  such,  but  only  a  defense,  as 
it  simply  amountea  to  a  denial  of 
the  makmg  of  the  contract  alleged 
or  of  any  liability  thereon;  that 
it  could  not  be  turned  into  an 
equitable  counterclaim  by  asking 
a  reformation  of  the  contract; 
that  any  such  reUef  was  needless, 
as  proof  of  the  facts  pleaded 
woiAd  disprove  and  defeat  plain- 
tiff's claim.  Walker  v.  Am.  Cent. 
Ins.  Co.  167 

4.  The  corporation  defendant  issued 
to  plaintiff  a  policy  of  fire  insur- 
ance on  certain  property.  Defend- 
ant E.  held  mortgages  on  the  prop- 
erty and  was  insur^  as  mortgagee 
in  the  same  policy,  as  his  mort- 
gage interest  might  appear.  The 
policy  contained  provisions  declar- 
ing it  void  in  case  the  insured, 
without  the  consent  of  the  com- 
pany, procured  other  Insurance  or 
in  case  he  permitted  foreclosure 
proceedings  to  be  commenced .  In 
-case  of  other  insurance  it  was  pro- 
vided that  the  company  should  be 


liable  for  no  greater  proportion  of 
the  loss  than  the  amount  insured 
by  the  policy  bore  to  the  whole 
amount  of  insurance.  The  policy 
contained  a  **  mortgage  clause"  to 
the  effect  that  the  insurance  of  £.'s 
interest  should  not  be  invalidated 
by  any  act  or  neglect  of  the  mort- 
gagor or  owner  of  the  property  or 
by  any  foreclosure  or  other  pro- 
ceedings or  notice  of  sale  relating 
to  .the  property;  but  that  in  case 
the  company  shall  pay  the  mort- 
gagee any  loss,  and  shall  claim 
that  as  to  the  mortgagor  or  owner 
no  liability  therefor  existed,  it,  to 
the  extent  of  such  payment,  should 
be  subrogated  to  the  rights  of  the 
mortgagee,  or  at  its  option  may 
pay  the  mortgage  debt  and  receive 
an  assignment :  no  subrogation, 
however,  to  impair  the  right  of 
the  mortgagee  to  receive  the  full 
amount  of  his  claim.  During  the 
term  of  the  policy  E.  commenced 
an  action  to  foreclose  his  mort- 
gages, pending  which  a  fire  occur- 
red. Judgment  of  foreclosure  and 
sale  was  rendered,  under  which  the 
property  was  sold,  leaving  a  defic- 
iency to  more  than  the  amount  of 
the  insurance.  In  an  action  upon 
the  policy  the  insurance  company 
claimed  that  E.  having  by  his  fore- 
closure and  sale  put  it  out  of  his 
power  to  subrogate,  could  not  re- 
cover. BiBld,  untenable;  that  while 
the  commenci*,ment  of  the  foreclos- 
ure suit  t«rminatei  plaintiff's  in- 
terest under  the  policy,  the  insur- 
ance of  E.*s  interest  was  separate 
and  distinct,  and  be  took  the  same 
benefit  as  if  he  had  received  a  sepa- 
rate policy,  free  from  the  condi- 
tions imposed  upon  the  plaintiff; 
that  E.,  therefore,  violated  no  con- 
tract when  he  commenced  the  fore- 
closure, nor  was  he  bound  to  stay 
the  proceedings  when  the  fire  oc- 
curred, accept  pa}' men t  of  the 
amount  of  insurance,  and  then  a.s- 
sign  to  the  extent  of  such  ])ayment 
his  rights  in  the  mortgaged;  but 
that  as  the  subrogation  agreement 
was  upon  condition  that  subroga- 
tion should  not  impair  the  moit- 
gagee's  right  to  recover  the  full 
amount  of  his  claims  secured  by 
the  mortgages,  unless  full  par* 
ment  was  made,  he  had  the  right 
to  proceed  with  the  foreclosure 
and  sell  the  premises.  Eddy  v. 
London  Assurance  Corp.  811 
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5.  Plaintiff,  without  consent  of  the 
insurers,  obtained  other  insurance 
upon  the  property ;  this  was  done 
without  the  consent  of  £.,  and  his 
interest  was  not  insured.  It  was 
claimed  by  the  company  that  in  ar- 
riving at  the  proportion  of  the  loss 
to  be  paid  to  E.  such  other  insur- 
ance should  be  reckoned  as  part  of 
the  insurance  on  the  property. 
Held^  untenable.  id, 

6.  In  other  policies  the  mortgagee 
clause  contained  the  provision  that 
the  insurers  would  be  liable  only 
in  proportion  to  the  whole  amount 
of  insurance  on  the  property  issued 
to  or  held  by  any  ijarty  having  an 
insurable  interest  in  the  property 
as  owner,  mortgagee  or  oUierwise. 
HeM,  that  the  meaning  of  this  pro- 
vision, taking  into  consideration 
the  other  provision  that  the  insur- 
ance of  the  mortgagee  should  not 
be  invalidated  by  any  act  or  neg- 
lect of  the  owner,  was  that  the  in- 
surancre  which  should  diminish  or 
impair  the  right  of  the  mortgagee 
to  recover  for  his  loss  must  be  one 
issued  upon  his  interest  or  to  which 
he  had  consented,  and  so,  his  insur- 
ance could  not  be  diminished  by 
insurance  without  his  assent  or 
knowledge  which  did  not  include 
his  interest.  Id. 

7.  A  policy  of  insurance  contained  a 
clause  declaring  that  "this  policy 
shall  cover  any  direct  loss  or  dam- 
age caused  by  lightning  (meaning 
thereby  the  commonly  accepted 
use  of  the  term  lightning,  and  in 
no  case  to  include  loss  or  damage  by 
cyclone,  tornado  or  wind  storm)." 
In  an  action  on  the  policy  plain- 
tiff*s  evidence  was  to  the  effect  that 
the  buildings  insured  were  struck 
by  lightning,  and  that  immediately 
thereafter  a  high  wind  came  up;  it 
also  appeared  that  part  of  the  dam- 
age none  was  due  to  the  wind. 
The  court  charged  the  jury  in  sub- 
stance, among  other  things,  that  if 
they  found  that  the  buildmffs  were 
struck  by  lightning,  and  this  was 
the  primary  cause  of  the  loss,  plain- 
tiff was  entitled  to  recover  the 
w^hole  loss,  although  the  wind  in- 
creased the  damage.  The  court 
also  refused  to  charge  that  **  the 
jury  must  strictly  confine  their 
verdict  to  the  actual  damage  done 
by  the  lightning,  and  cannot  give 


a  verdict  for  the  .damage  done  by 
the  wind."  Held,  error;  that  under 
the  policy  the  recovery  should 
have  been  limited  to  the  direct  loss 
or  damage  done  by  the  lightning. 
Beakes  v.  Phctnix  Lis.  Co.         402 

INSURANCE  (MARINE). 

Defendant  issued  an  open  policy  of 
marine  insurance  to  cover  ship- 
ments of  cotton  from  ports  in  the 
United  States  to  ports  in  Europe. 
By  the  terms  of  the  polic}-  the  ad- 
venture in  each  case  began  imme- 
diately upon  the  loading  and  con- 
tinuea  until  the  safe  landing  of  the 
goods  at  the  specified  port  of  des- 
tination .  The  assured  was  author- 
ized to  issue  certificates,  signed  by 
defendant's  manager,  certifying 
that  the  bales  of  cotton  mentioned 
therein  were  covered  by  the  policy. 
On  the  margin  of  the  policy  was 
written  a  clause  stating  that  it 
"  covers  all  risks  at  and  from  the 
port  of  destination  to  the  final  des- 
tination of  the  cotton."  A  ship- 
ment of  cotton  was  made  at  Nor- 
folk, Va.,  the  final  destination  of 
which  was  Liverpool,  which  was 
insured  under  the  policy.  The 
cotton  arrived  safely  at  Liverpool, 
but  on  the  night  following  its  dis- 
charge, while  upon  the  dock,  it 
was  damaged  by  fire.  In  an  ac- 
tion upon  the  policy,  held,  that  de- 
fendant was  not  liable;  tliat  the 
marginal  clause  was  intended  to 
apply  in  cases  where  the  port  of 
destination  of  the  vessel  was  not 
the  final  destination  of  the  cotton, 
so  as  to  cover  the  shipment  until 
it  reached  such  final  destination, 
but  when  this  was  reached  and 
the  cotton  safely  landed,  the  policy 
expired.     Beddall  v.  British  d  f\ 
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INTOXICATION. 


1.  Under  the  provision  of  the  Penal 
Code  (§  22)  declaring  that  "  when- 
ever the  actual  existence  of  any 
particular  purpose,  motive  or  in- 
tent is  a  necessary  element  to  con- 
stitute a  particular  species  or  de- 
gree of  crime,  the  jury  may  take 
into  consideration  the  fact  that 
the  accused  was  intoxicated  at  the 
time  in  determining  the  purpose, 
motive  or  intent  with  which   he 
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committed  the  act,"  where  it  ap- 
pears upon  the  trial  of  an  indict- 
ment for  murder  in  the  first  de- 
gree that  the  defendant  was  in- 
toxicated when  he  committed  the 
homicide,  the  jury  should  be  in- 
structed that  if  the  intoxication 
had  extended  so  far  in  its  effects 
that  the  neceesary  intent,  delibera- 
tion and  premeditation  were  ab- 
sent, the  fact  of  intoxication  must 
be  considered,  and  a  verdict  ren- 
dered in  accordance  therewith. 
In  such  a  case  the  intoxication 
need  not  be  to  the  extent  of  de- 
priving the  accused  of  all  power 
of  volition  or  of  all  ability  to  form 
an  intent.  People  v.  Leanardi.    860 

2.  Upon  the  trial  of  an  indictment 
for  murder  it  appeared  that  the 
homicide  was  committed  by  de- 
fendant without  provocation  and 
without  motive,  and  that  he  was 
very  much  intoxicated  at  the  time. 
The  court  charged  in  substance 
that  if  defendant  had  intelligence 
enough  to  know  right  from  wrong, 

*  that  the  act  he  committed  was 
wrong,  he  was  responsible;  but. if 
he  was  bere*'t  of  reason,  sense  and 
judgment,  and  acted  without 
knowledge  or  intent  as  to  the  re- 
sult of  his  acts,  he  was  irrespon- 
sible, and  that  this  was  all  the 
court  would  say  as  to  the  intoxi- 
cation of  defendant  bearing  upon 
his  capacity  to  distinguish  be- 
tween right  and  wrong,  but  that 
it  would  speak  thereafter  upon 
the  subject  of  intoxication  as 
bearing  upon  the  question  of  mo- 
tive. Subsequently  the  court 
charged  that  if  defendant  was 
sober  enough  to  know  what  he 
was  about,  tnat  the  act  was  wrong, 
then  his  intoxication  and  motive 
would  both  exist,  and  the  one 
would  not  destroy  the  other;  that 
he  must  be  so  completely  intoxi- 
cated in  order  to  be  excused  as  to 
be  destitute  of  the  capacity  to 
realize  the  wrongful  nature  of  the 
act,  that  his  acts  were  wholly  aim- 
less and  without  purpose.  Held, 
error.  Id. 

8.  One  of  the  defenses  interposed  to 
an  indictment  for  murder  was  in- 
sanity; after  evidence  had  been 
given  on  the  part  of  the  defense 
as  to  the  words  and  actions  of  de- 
fendant on  an  occasion  specified, 


which  it  was  claimed  were  so 
strange  and  inexplicable  as  to  in- 
dicate insanity,  the  prosecution 
was  allowed  to  show  that  on  that 
occasion  defendant  was  intoxi- 
cated. BM,  no  error.  People  v. 
Miles.  888 

JOINT  OWNERS. 

1.  Where  one  of  several  joint  own- 
ers of  a  vessel  by  contract  with 
the  others  takes  the  vessel  to  sail 
it  on  shares,  he  to  man  her,  to  pay 
the  crew,  furnish  supplies  and 
have  the  absolute  control  and 
managempnt  thereof,  he  is  in  no 
sense  the  agent  of  his  co-owners, 
but  is  the  owner  of  the  vessel 
pro  hoc  vice.     Williams  v.  Hays. 

2.  Where  the  vessel  is  lost  through 
the  negligence  of  such  an  owner, 
he  is  uable  to  his  co-owners  for 
the  loss.  Id. 

JUDGMENT. 

By  the  terms  of  a  contract  between 
plaintiff  and  defendants  T.  N.  M. 
and  D.  M.,  said  defendants  pro- 
cured from  defendant  C.  M.  Bank 
a  certificate  of  deposit  for  $5,000, 
a  si^m  agreed  upon  as  liquidated 
damages  in  case  of  non-perform- 
ance on  their  part.  The  certificate 
was  delivered  to  defendant  F.  to 
be  delivered  up  hy  him  on  the 
ioint  order  of  plaintiff  and  T.  N. 
M.  In  an  action  to  recover  the 
amount,  it  appeared  thatT.  N.  M. 
and  D.  M.  wrongfully  refused  to 
carrj'  out  their  contract,  and  that 
the  former  refused  to  sign  a  writ- 
ten order  for  the  delivery  of  the 
draft  to  plaintiff.  Held,  that  the 
proper  form  of  judgment  was  a 
direction  requiring  the  delivery  of 
such  an  order;  that  upon  receipt 
thereof,  F.  deliver  the  certificate 
to  plaintiff,  and  that  the  bank, 
upon  presentation  and  delivery 
thereof  indorsed  by  plaintiff,  pay 
to  him  the  $5,000;  also,  that  T.  N. 
M.  and  D.  M.  should  be  adjudged 
to  pay  interest  on  the  amount 
from  the  time  demand  was  made 
upon  T.  N.  M.  for  the  order  and 
the  costs  of  the  action.  PsUas  v. 
Motley.  657 

See  FOBMEB  Adjttdicatioh. 
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JUDICIAL  NOTICE. 

1.  It  seems  J  the  court  may  take 
judicial  notice  that  the  **  diamond 
stack"  and  the  ''straight  stack 
spark  arresters"  are  in  very  gene- 
ral use  upon  the  railroads  of  the 
country,  and  are  both  well-known 
systems  for  arresting  sparks. 
Frace  v.  iV;  F,,  L.  E.  &  W.  R.  B. 
Co.  182 

2.  In  an  action  against  a  railroad 
company  to  reciover  damages  for 
property  alleged  to  have  been  set 
on  lire  by  sparks  from  one  of  de- 
fendant's engines,  it  appeared 
that  the  property  destroyed  was  a 
bam  and  an  hotel  about  forty 
feet  distant  therefrom.  The  barn 
first  caueht  fire.  The  court 
charged  that  to  justify  a  verdict 
including  the  value  of  the  hotel 
the  jury  must  find  ''that  the 
same  was  destroyed  by  reason  of 
the  fire  being  communicated 
thereto  directly  from  the  engine, 
or  without  the  assistance  of  other 
agencies.     Held^  no  error.  Id. 

3.  It  seems,  the  doctrine  of  the  case 
of  Eyan  v.  iV^.  F.  C.  dh  H.  R  R. 
R,  Go.  (35  N.  y.  210)  is  not  to  be 
extended  beyond  the  precise  facts 
appearing  therein.  Id. 


JURISDICTION. 

1.  An  official  determination  of  a 
commissioner  of  highwj^ys  as  to  a 
fact  upon  which  his  power  to  act 
depends  is  not  conclusive,  and  if 
the  fact  does  not  exist,  his  decision 
will  not  establish  jurisdiction. 
Beardslee  v.  Dolge.  160 

2.  An  action  to  remove  testamen- 
tary trustees,  holding  title  to  real 
estate  under  the  trust,  is  a  purely 
personal  action,  having  no  con- 
nection with  the  title,  within  the 
meaning  of  the  provision  of  said 
Code  (Subd,  1,  §  263),  giving  to 
superior  city  courts  jurisdiction 
in  an  action  to  procure  a  judg- 
ment affecting  an  estate  or  interest 
in  real  property  or  a  chattel  real. 
Paget  v.  Steoens.  172 

S.  The  provision  of  said  Code 
(Subd.  1,  ^  263),  giving  to  said 
courts  jurisdiction  of  an  action 


"brought  by  a  resident  of  the 
city  wherein  the  court  is  located 
against  a  natural  person  who  is 
not  a  resident  of  the'  state," 
includes  cases  where  a  sole  plain- 
tiff or  all  of  the  plaintiffs  are  resi- 
dents of  the  city  ;  it  does  not  give 
jurisdiction  where  one  of  two  or 
more  plaintiffs,  who  is  not  merely 
a  formal,  but  an  interested  party 
is  a  non-resident.  Id. 

4.  An  action  was  brought  in  the 
Court  of  Common  Pleas  in  and 
for  the  city  and  county  of  New 
York  to  remove  two  trustees  of  a 
trust  created  under  a  will,  one  of 
whom  is  and  was  at  the  com- 
mencement of  the  action  and  dur- 
ing the  time  mentioned  in  the 
complaint  a  resident  of  Massa- 
chusetts, and  none  of  the  acts 
complained  of  were  done  in  this 
state.  One  of  the  plaintiffs,  also 
a  trustee,  resides  in  the  city  of 
New  York ;  the  other  plaintiff,  a 
cestui  que  trusty  resides  in  Eng- 
land. An  order  was  made  for  the  • 
service  of  the  summons  on  said 
non-resident  trustee  by  publica- 
tion. On  motion  to  vacate  the 
order,  lield,  that  said  court  had 
no  jurisdiction;  and  so,  a  denial  of 
the  motion  was  error.  Id, 

6.  The  court  has  no  power,  in  a  pro- 
ceedinff  under  the  Code  of  Civil 
Procedure  for  the  voluntary  disso- 
lution of  a  corporation,  to  restrain 
creditors  of  the  corporation  from 
disposing  of  its  bonds,  held  as  col- 
lateral to  loans  under  lawful  con- 
tracts, empowering  them  to  sell. 
In  re  BinghamUm  5.  E.  Co.      261 

6.  The  proceeding  is  purely  statu- 
tory and  the  restraining  power  of 
the  court  is  such  as  is  given  by 
the  Code  (§  2423).  The  equity 
power  of  the  court  does  not  extend 
to  the  sequestration  of  the  prop- 
erty of  a  corporation  by  means  oi  a 
receiver.  Id, 

7.  The  parties  entered  into  a  con- 
tract by  which  plaintiff  agreed  to 
pay  specified  royalties  in  monthly 
installments  for  the  use  of  a  pat- 
ented invention.  Plaintiff  paid 
the  royalties  for  several  years,  and 
then  refused  to  make  further  pay- 
ments, on  the  ground  that  it  was 
induced  to  enter  into  the  contract 
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by  fraud.  Defendant  commenced 
three  successive  actions  to  recover 
installments  falling  due.  Plaintiff 
answered  setting  up  the  alleged 
fraud,  and  asking  to  have  the  con- 
tract declared  void  because  thereof. 
These  actions  were  consolidated. 
The  consolidated  action  was  tried, 
resulting  in  a  Judgment  for  de- 
fendant. Plaintiff  appealed,  giv- 
ing an  undertaking  securing  the 
judgment.  Defendant  thereafter 
commenced  another  action  to  re- 
cover royalties,  setting  up  the 
judgment  so  obtained  for  the  pur- 
pose of  estopping  plaintiff  from 
showing  the  fraud.  To  prevent 
the  issuing  of  an  attachinent  in 
that  action  plaintiff  gave  a  bond 
to  secure  any  judgment  obtained. 
Plaintiff  commenced  this  action, 
setting  forth  these  facts  and  that 
defendant  intended  to  commence 
successive  actions  as  successive  in- 
stallments fell  due,  and  prbyed  for 
an  injunction  restraining  defend- 
ant, pending  the  appeal,  from 
SrosecutinjP  the  action  in  the 
dmmon  Pleas,  and  from  bringing 
other  actions  for  royalties  accru- 
ing. An  order  granting  a  pre- 
liminary injunction  was  affirmed 
by  the  General  Term  on  con- 
dition that  plaintiff  give  a  bond 
to  pay  any  judgment  recovered 
in  the  Common  Pleas,  and  to 
lay  all  royalties  accruing  until  a 
inal  decision  in  the  consolidated 
action  on  appeal  to  this  court  in 
case  the  judgment  was  affirmed, 
or  the  appeal  dismissed,  and  also 
stipulates  that  in  such  case  judg- 
ment might  forthwith  be  entered, 
and  that  no  defense  would  there- 
after be  interposed  to  any  action 
to  recover  royalties.  Defendant 
is  substantially  irresponsible. 
Held,  that  the  court  had  jurisdic- 
tion of  the  action  and  to  grant  the 
injunction,  and  that  the  temporary 
injunction  was  properly  granted 
upon  the  terms  specified ;  also  that 
the  exercise  of  its  discretion  by 
the  court  below  was  not  review- 
able here.  N.  <fc  N.  B.  Hosiery 
Co.  V.  Arnold.  265 

8.  The  complaint  in  an  equity  action 
was  dismissed  on  trial.  On  appeal 
the  judgment  was  reversed.  The 
order  of  General  Term  was  affirmed 
on  appeal  to  this  court,  and  upon 
defendants'  stipulation  judgment 
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absolute  was  ordered  for  plaintiff, 
with  costs  (140  N.  Y.  250).  Held, 
that  upon  fiUng  the  remittitur,  the 
Special  Term  had  power  to  award 
costs  and  an  extra  allowance;  that 
while  under  the  order  of  affirm- 
ance the  costs  awarded  were  the 
costs  in  this  court  only,  as  the 
case  was  one  where  the  costs  and 
an  extra  allowance  were  in  the 
discretion  of  the  court  below,  it 
was  proper  for  the  court  to  awanl 
them  in  ordering  final  judgment. 
Barnard  v.  HaU,  339 


JURY. 
See  Challenor  (op  Jurors). 

LANDLORD  AND  TENANT. 
See  L£ASB. 


LAW. 

The  complaint  in  an  action  brought 
by  receivere  of  corporations  al- 
leged that  each  of  the  defendants 
had  been  a  director  of  the  coriwra- 
tion  during  a  period  stated.  This 
showed  that  they  had  not  all  been 
directora  for  the  same  length  of 
time  or  during  the  same  period. 
The  complaint  then  set  forth  vari- 
ous acts  of  negligence  and  wrong 
doin^  on  the  i)art  of  defendants, 
as  directora,  resulting  in  large 
losses  to  the  corporation.  A 
money  judgment  was  asked 
against  tlie  defendants  jointly  for 
the  full  amount  of  loss  claimed. 
There  was  no  averment  that  an 
accounting  was  necessary  to  ascer- 
tain the  damages,  nor  was  it  as- 
serted that  defendants  were  sever- 
ally liable  for  separate  and  per- 
sonal misconduct.  On  demurrer 
based  upon  the  ground  that  differ- 
ent causes  of  action  affecting  dif- 
ferent defendants  had  been  im- 
properly joined,  held,  that  the 
action  was  to  be  regarded  as  one 
at  law;  and  so,  that  the  demurrer 
was  well  taken.  (/Brien  v.  Fitz- 
gerald, 377 

LEASE. 

1.  A  lease  of  a  portion  of  a  building 
in  the    city  of    New  York   con- 
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tained  a  proYision  to  the  effect 
that  if,  without  fault  of  the  les- 
see, the  demised  premises  shall 
be  damaged  by  fire,  the  latter 
shall  contmue  to  pay  rent  **  only 
for  such  portion  of  the  leased 
premises  as  he  can  reasonably 
occupy  during  the  time  required 
to  make  the  necessary  repairs, 
but  if  the  building  shall  be  so 
damaged  or  destroyed  as  in  the 
judgment  of  "  the  lessor  to  require 
to  be  rebuilt,  then  the  lease  shall 
terminate  and  the  premises  be 
vacated  by  the  lessee.  The  build- 
ing was  so  damaged  by  fire  as  to 
render  it  wholly  untenantable 
during  the  period  of  repair.  In 
an  action  to  recover  rent  alleged 
to  have  accrued  after  the  fire,  Jield, 
that  the  lease  provided  simply  for 
two  contingencies,  one  such  a 
destruction  of  the  building  as  to 
require  it  to  be  rebuilt,  the  other 
an  injury  by  fire  admitting  a  par- 
tial occupancv,  neither  of  which 

•  happened;  that,  therefore,  the 
emergency  contemplated  by  the 
act  of  1860  (Chap.  345,  Laws  of 
IBCO),  and  which  did  happen, 
t.  e.,  an  injury  by   fire  rendering 

.'the  premises  untenantable,  was 
not  covered  or  provided  for  by  the 
terms  of  the  lease,  and  so,  the 
statute  applied  and  defendant  was 
not  liable.  N.  Y,  R.  K  dt  B.  Ins. 
Co.  V.  Motley.  156 

2.  A  lease  to  defendant  of  a  building 
in  the  city  of  New  York  for  a  term 
which  expired  May  1,  1889,  con- 
tained covenants  on  the  part  of 
the  lessee  against  subletting  or 
assigning;  also,  that  at  reasonable 
hours  in  the  daytime  he  would 
permit  the  lessor  or  his  agent  to 
show  the  premises  to  such  persons 
as  they  desired  for  the  purpose  of 
selling  or  leasing,  and  that  he 
would  permit  the  usual  notice  of 
"To  let"  to  be  posted  on  the 
premises,  and  to  remain  there 
without  molestation.  In  an  action 
to  recover  damages  for  breach  of 
this  covenant  these  facts  appeared: 
Defendant  sublet  the  premises  to 
another  for  a  portion  of  the  term, 
who  took  possession;  he  refused 
to  permit  the  posting  of  any  notice, 
and  refused  entrance  to  anv  one 
desirous  of  looking  at  the  house 
for  the  purpose  of  leasing  or  pur- 
chasing;  after  expiration  of  the 


lease  the  house  remained  unoccu- 
pied and  without  being  leased  or 
sold  until  February  1,  1890,  when 
it  was  leased  for  $900  a  year. 
Evidence  was  given  that  in  May, 
1889,  the  rental  value  was  $1,000; 
also  tending  to  prove  that  directly 
in  consequence  of  the  violation  of 
the  covenants  plaintiff  suffered 
some  loss  of  rent.  The  trial  court 
held  that  the  failure  to  rent  could 
not,  upon  the  evidence,  be  re- 
garded as  the  natural  or  necessary 
consequence  of  the  breach,  and 
directed  a  judgment  for  nominal 
damages  only.  Held^  error;  that 
the  covenants  as  to  posting  the 
notice  and  showing  the  premises, 
were  included  in  the  lease  to  aid 
the  lessor  in  re-leasing  at  the  ex- 
piration of  the  term  with  the  least 
possible  delay,  and  in  inserting 
them  the  parties  contemplated  an 
amount  of  rent  which  might  be 
lost  by  an  inexcusable  refusal  to 
perform  them,  as  a  proper  measure 
of  damages;  and  that  the  evidence 
was  sufficient  to  req^uire  the  sub- 
mission of  the  question  to  the  jury 
as  to  whether  there  was  a  loss  of 
rent  because  of  the  violation  of 
the  covenants.  U.  8.  Trust  Co. 
V.  aBnen,  284 


LEAVE  TO  SUE. 

Even  where  property  is  in  the 
custody  of  the  law  it  is  a  matter 
of  course  for  the  court,  on  appli- 
cation made  in  good  faith,  to  per- 
mit suit  to  be  brought  by  a  third 
person  claiming  rights  therein, 
and  if  action  has  been  brought 
without  such  permission  the  court 
will,  if  the  conduct  of  plaintiff 
has  not  been  willful,  permit  the 
action  to  proceed.  Bead  v.  Bray- 
ton.  343 

LEGACIES. 

Where  in  an  action  of  ejectment 
plaintiff  claimed  .title  under  a 
devise  in  a  will  by  which  a  legacy 
was  given  to  one  of  the  deicna- 
ants  and  made  chargeable  upon 
the  real  estate  in  question,  held, 
that  the  legacy  did  not  constitute 
a  counterclaim;  also,  that  plaintiff 
was  not  required  to  demur  to  the 
answer  setting  it  up  as  a  counter- 
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claim  in  order  to  raise  the  ques- 
tion, nor  did  he,  by  replying, 
waive  his  right  to  take  the  ob- 
jection.   Dinan  v.  Chneyi,       544 


LEGISLATURE, 

While  the  legislature  may  not 
destroy  and  confiscate  the  prop- 
erty and  franchises  of  a  corpora- 
tion, it  cannot  be  restricted  in  its 
grants  of  corporate  franchises 
which  are  within  constitutional 
limitations,  save  by  its  own  ex- 
press agreement,  even  though  the 
consequences  of  such  a  grant  may 
be  to  entail  loss,  if  not  ruin,  upon 
existing  corporations  through 
rivalry  and  competition.  In  re 
City  of  Brooklyn,  596 


LIENS. 

.  Where  a  judgment  was  recovered 
in  January,  1879,  and  execution 
was  issued*  thereon  in  March,  1894, 
and  upon  return  thereof  unsat- 
isfied an  order  was  issued  Requir- 
ing defendant  to  appear  and  an- 
swer in  supplementary  proceed- 
ings, held^  that  a  motion  to  vacate 
the  order  was  improperly  denied; 
that  as  under  said  Code  (§  1251) 
the  lien  of  the  judgment  upon 
defendant's  real  estate  and  chat- 
tels real  ceased  after  ten  years, 
the  execution  was  not  effective  to 
reach  all  the  debtor's  property  so 
as  to  exhaust  the  legal  remedy, 
and,  as  no  steps  had  been  taken 
to  re-establish  the  lien,  the  pro- 
ceedings were  improperly  insti- 
tuted. /,  cfe  T,  Kat.  milk  V. 
Quackei^iis/i.  567 

.  A  prior  execution  had  been 
issued  upon  the  judgment  imme- 
diately after  its  rendition,  which 
was  returned  unsatisfied.  Held, 
that  the  right  to  maintain  sup- 
plementary proceedings  then  ac- 
crued and  became  birred  after 
the  lapse  of  ten  years,  in  the 
absence  of  some  new  proceedings 
to  revive  it,  to  which  the  debtor 
was  a  party.  Id. 

See  Chattel  Mobtoage. 

MORTOAOE. 


LIMITATIONS   (STATUTE  OP). 

1.  Under  the  provisions  of  the  Code 
of  Civil  Procedure  (g  2436)  author- 
izing a  judgment  creditor  to  in- 
stitute proc^ings  supplementary 
to  execution  "  at  any  time  within 
ten  years  after  the  return  wholly 
or  partly  unsatisfied  of  an  exccu- 
tjon  against  property,"  an  execu- 
tion which  is  eflfertive  to  exhaust 
the  remedy  at  law  is  intended: 
and  so,  it  is  «not  enough  that 
forms  are  observed  by  the  return 
of  an  execution  which  is  not  effec- 
tive to  reach  all  of  the  debtor's 
property,  and  the  right  does  not 
arise  unless  at  the  time  of  issuing 
the  execution  the  creditor  had  a 
judgment  which  was  a  lien  on 
the  debtor's  real  estate  and  chat- 
tels real,  so  that  the  execution 
could  reach  them  as  well  as  his 
personal  property.  /.  <ft  T,  Nat, 
Bankv.  Quackenimsh,  667 

2.  Where,  therefore,  a  judgment 
was  recovered  in  January,  1879, 
and  execution  was  issued  thereon 
in  March,  1894,  and  upon  return 
thereof  unsatisfied  an  order  was 
issued  requiring  defendant  to 
appear  and  answer  in  supplemen- 
taiy  proceedings,  held,  that  a 
motion  to  vacate  the  order  was 
improperly  denied;  that  as  under 
said  Code  (§  1251)  the  lien  of  the 
judgment  upon  defendant's  real 
estate  and  chattels  real  ceased 
after  ten  vears,  the  execution  was 
not  efl^ective  to  reach  all  the  debt- 
or's property  so  as  to  exhaust  the 
legal  remedy,  and,   as  no  steps 

•  had  been  taken  to  re-establish  the 
lien,  the  proceedings  were  im- 
properly instituted.  Id, 

3.  A  prior  execution  had  been  issued 
upon  the  judgment  immediately 
alter  its  rendition,  which  was  re- 
turned unsatisfied.  Held,  that  the 
right  to  maintain  supplementary 
proceedings  then  aocnied  and  be- 
came barred  after  the  lapse  of  ten 
years,  in  the  absence  of  some  new 
proceedings  to  revive  it,  to  which 
the  debtor  was  a  party.  Id, 

LOAN. 

The  acceptance  of  a  draft  by  the 
drawee  is  no  evidence  of  a  loan 
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by  bim  to  the  drawer.  The 
drawee  is  presumably  a  debtor 
for  the  amount  of  the  draft  and 
payment  of  it  a  discharge  of  the 
debt    Dayle  v.  Unglish.  556 


MANDAMUS. 

Where  a  plaintiff  rightfully  claims  a 
preference  on  the  trial  calendar, 
and  the  defendant  does  not  oppose 
the  motion,  but  the  same  is  denied 
by  the  courts,  plaintiff's  remedy 
is  not  by  appeal  but,  it  seems,  by 
-mandamus  to  compel  the  trial 
judge  to  do  his  duty.  Hays  v. 
CoThSolidated  Gas  Co.  M,  T.      641 


MANUFACTURING  CORPORA- 
TIONS. 

In  an  action  under  the  Qeneral 
Manufacturing  Act  (§  18,  chap.  40, 
Laws  of  1848)  to  enforce  the  lia- 
bility imposed  by  the  act  upon  a 
stockholaer  of  an  insolvent  corpo- 
ration, to  excuse  the  non-per- 
formance of  the  condition  prece- 
dent to  such  liability,  i.  e,,  tiie 
recovery  of  a  judgment  against 
the  corporation  and  the  return  of 
an  execution  issued  thereon  un- 
satisfied, plaintiff  produced  a 
record  of  a  judgment  in  an  action 
in  the  Supreme  Court,  brought  by 
a  ji^dgment  creditor  of  the  cor- 
poration to  sequestrate  its  prop- 
erty and  for  the  appointment  of  a 
receiver.  The  complaint  in  that 
action  alleged  the  recovery  of  a 
judgment  against  the  corporation 
in  the  Auburn  City  Court,  and  the 
issue  and  return  of  an  execution 
thereon  unsatisfied.  The  judg- 
ment granted  the  relief  sought, 
and  forbade  creditors  from  suing 
the  company.  The  corporation 
was  not  located  in  said  city.  De- 
fendant claimed  that  the  judg- 
ment was  void  for  want  of  j  uris- 
diction,  and  so  the  injunction  was 
a  nullity  and  might  have  been  dis- 
regarded. Held,  that,  conceding 
the  invalidity  of  the  judgment, 
plaintiff  was  not  bound  to  disre- 
gard it,  and  that  the  non-per- 
formance of  the  condition  was  ex- 
cused; but,  held,  that  the  com- 
plaint in  the  former  action  pre- 
sented a  case  over  which  the  court 
haa  jurisdiction;  that  the  question 
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as  to  the  validity  of  the  City 
Court  judgment  was  one  of  law 
for  it  to  decide,  and,  although  it 
erred  in  adjudging  it  to  be  valid, 
this  was  a  judicial  error,  and  the 
judgment  of  sequestration  could 
not  be  attacked  collaterally,  but 
the  mistake,  if  made,  was  "avail- 
able only  on  appeal  or  some  direct 
review  of  the  decision.  Hunting 
V.  Blun,  511 


MASTER  AND  SERVANT. 

Where  by  agreement  between  the 
parties,  the  compensation  of  plain- 
tiff as  salesman  for  defendant  was 
to  be  a  commission  on  sales,  Tield, 
that  plaintiff  was  entitled  to  com- 
missions on  orders  for  goods 
solicited  and  obtained  by  him,  al- 
though the  goods  were  not  de- 
livered by  defendant  until  after 
plaintiff's  discharge,  and  the  com- 
missions wera  by  the  agreement 
not  payable  until  delivery.  J>ib- 
Ue  V.  SXmick.  549 


MORTGAGE. 

P.,  in  1857,  conveyed  certain  prem- 
ises to  two  of  her  grandchildren, 
taking  back  a  mortgage  which 
was  conditioned  for  the  payment 
by  the  mortgagors  to  her  of 
specified  sums  annually  and  that 
they  should  provide  for  her  board, 
clothing  and  all  things  proper  for 
her  comfort  and  support  during 
her  life,  and  five  years  after  her 
death  that  they  should  pay  |1,000 
to  M.,  a  sister,  a,nd  $500  to  E.,  a 
granddaughter  of  the  mortgagee. 
This  mortgage  was  soon  after 
satisfied  of  record,  and  said  mort- 

rgors  executed  and  delivered  to 
another  mortgage  on  the  same 
premises,  with  substantially  the 
same  conditions  save  a  slight 
alteration  as  to  her  clothing  and 
support.  Thereafter,  up  to  the 
time  of  the  death  of  F.,  there 
was  a  series  of  conveyances  to 
and  from  F.  and  the  grantees 
in  the  first  deed  or  their  wives, 
and  of  mortgages  executed  by 
them,  containing  substantially  the 
same  conditions  except  that  in 
the  later  mortgages  the  condition 
as  to  the  pavments  to  M.  and  E. 
were  omitted.    These  mortgages, 

94 


746 


i:ndex. 


save  the  last  one,  were  each 
satisfied  by  the  mortgagee  in  their 
order.  In  an  action  to  foreclose 
the  mortgages  containing  the  con- 
dition so  omitted,  wherein  plain- 
tiffs claimed  as  representatives 
of  the  interests  of  M.  and  E.,  the 
referee  found  that  each  subse- 
quent mortgage  was  intended  as  a 
substitute  for  the  preceding  one 
and  that  F.  received  them  upon 
the  understanding  and  belief  that 
the  arrangement  was  testamentary 
in  its  character  and  that  she 
retained  possession  and  control  of 
each  mortgage  until  it  was  satis- 
fied; also  that  neither  M.  nor  E. 
had  any  knowledge  or  took  any 
delivery  of,  or  in  any  manner 
accepted  or  assented  to  any  of  the 
mortgages.  Eeld,  that  no  trusts 
in  favor  of  M.  and  E.  were  created 
by  the  mortgages,  but  that  the 
finding  that  the  provisions  for  the 
pa^rmento  to  M.  and  E.  were  in 
their  nature  testamentary  was 
proper,  and  so  they  were  subject 
to  alteration  at  any  time  by  the 
assent  of  the  parties  to  the  mort- 
gages.     Townaend    v.    Hackham. 

516 
See  Chattel  Mortgage. 

FORECLOSUKE. 


MOTIONS  AND  ORDERS. 

The  parties  hereto  stipulated  that 
the  action  be  discontinued  iipon 
terms  specified,  the  order  of  dis- 
continuance to  be  without  preju- 
dice to  a  motion  for  extra  allow- 
ance, and  if  allowance  be  granted 
and  not  paid,  that  defendants 
could  move  to  vacate  the  order  of 
discontinuance  ex  pa  He.  Upon 
this  stipulation  an  order  of  dis- 
continuance was  entered  which 
recited  that  plaintiff  had  complied 
with  all  terms  **  except  to  the 
extra  allowance  to  be  hereafter 
disposed  of."  An  order  of  Spe- 
cial Term  granting  an  extra  allow- 
ance was  reversed  by  the  General 
Term  without  considering  the 
merits,  on  the  ground,  as  appears 
by  its  order,  that  the  court  had 
no  power  after  discontinuance  to 
grant  an  extra  allowance.  Held, 
error;  that  the  parties  had  power 
to  enter  into  the  stipulation  and 
pursuant  to  it  the  motion  for 
extra  allowance  was  regular,  and 


the  General  Term  had  power  to 
review  on  the  merits  the  order 
granting  it.  IT.  B.,  M.  &  F.  E. 
Co.  V.  Town  Board  WegteJiester.  59 

2.  An  order  made  in  proceedings  to 
punish  for  a  criminal  contempt 
may  be  reviewed  by  certiorari. 
People  e,r  ret.  v.  Forbes.  219 

3.  Under  the  provisions  of  the  act 
providing  for  rapid  transit  rail- 
ways in  certain  cities  (Chap.  4, 
Laws  of  1891,  as  nmendeci  bv 
chap.  102.  I^ws  of  1892),  which 
makes  the  authorization  of  the 
Supreme  Court,  a  prerequisite  to 
the  right  of  a  bridge  coraiwny  to 
construct  and  operate  an  elevated 
railway  as  an  approach  to  its 
bridge,  in  case  of  failure  to  obtain 
the  consent  of  property  owners, 
the  power  conferred  uprm  the 
court  is  discretionary  and  exclu- 
sive, and  its  order  refusing  the 
authorization  upon  the  merits, 
where  no  abuse  of  its  discretion  is 
shown,  is  not  reviewable  here. 
In  re  E.  R.  Bndge  Co.  249 

4.  Commissioners  appointed  under 
the  General  Railroad  Act  (Chap. 
140,  Laws  of  1850,  as  amended)  m 
proceedings  to  condemn  lands  for 
railroad  purposes,  are  judges  of 
the  law  and  the  fact  so  far  as 
relates  to  the  compensation  to  be 
awarded  to  landowners.  When 
their  order  has  been  confirmed 
and  the  order  of  confinnation  has 
been  affirmed  by  the  General  Term 
of  the  Supreme  Court,  no  further 
appeal  can  be  taken.  In  re  t>.  II 
B.  R.  Co.  25;J 

5.  The  General  Tenn  may  set  aside 
and  vacate  the  report  for  errors  of 
law  or  of  fact,  and  direct  a  new 
appraisal.  In  which  case  the 
second  report  "is  final  and  con- 
clusive on  all  the  parties  inter- 
ested" (§  18),  except  in  ca.se  there 
is  some  irregularity  in  the  proceed- 
ings affecting  the  jurisdiction  3f 
the  commissioners,  or  fraud,  mis- 
take or  accident  of  such  a  char- 
acter as  would  authorize  a  court 
of  equity  to  set  aside  a  judgment, 
a  report"  of  a  referee  or  an  award 
of  arbitrators.  I(J. 

6.  It  seems,  where  a  case  is  brought 
within  these  exceptions,  the  bu- 
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preme  Court  may,  upon  motion, 
set  aside  the  report  of  the  commis- 
sioners, and  if  it  refuses  so  to  do, 
upon  undisputed  facts,  an  appeal 
from  its  determination  may  be 
taken  to  this  court.  Id. 

7.  In  an  action  for  partition  it  was 
ordered  that  the  issues  of  fact  be 
tried  at  Circuit,  and  certain  ques- 
tions were  framed  to  be  answered 
by  the  jury.  Trial  was  so  had, 
tiie  questions  were  answered  by 
the  jury,  and  upon  written  consent 
of  all  parties  it  was  directed  that 
the  further  hearing  of  the  action 
should  be  before  the  court  at 
Special  Term.  Upon  such  hearing, 
the  court  made  findings  and  con- 
clusions of  law  incorporating  in 
the  former  the  findings  of  the  Jury, 
and  an  interlocutory  judgment 
was  entered  thereon,  lleld,  that 
amotion  for  a  new  trial  at  General 
Term  was  properly  dismissed ; 
that  the  issues  in  the  action  were 
triable  by  a  jury  as  matter  of  right 
(Code  Civ.  Pro.  §  1544);  that  the 
facts  found  by  the  jury  were  bind- 
ing upon  the  Special  Terra;  and 
so,  the  trial  was  not  by  the  court 
without  a  jury,  within  the  mean- 
ing of  the  Code  of  Civil  Procedure 
(§  1001)  authorizing  a  motion  for  a 
new  trial  after  entry  of  an  inter- 
locutory judgment,  where  the  de- 
cision "upon  trial  of  an  issue  of 
fact  by  the  court "  directs  such  a 
judgment.    Bowen  v.  Sweeney.  349 


MUNICIPAL     CORPORATIONS. 

Whsre   an   elevated    railroad 

corporation  has  volnntarily  paid  a 
percentage  of  its  income  to  a  mnniri- 
pal  corporationfor  the  tiBe  of  its  stra  ts, 
the  former  cannot  recover  back  the 
sums  so  paid  although  the  municipal- 
ity was  not  entiiU'd  to  the  same. 

See  Mayor,  etc.,  v.  M,  B.  Co.        1 

See  Brooklyn  (City  of). 
New  York  (City  of). 


MURDER. 

1.  Upon  the  trial  of  an  indictment 
for  murder  it  appeared  that  the 
homicide  was  committed  by  de- 
fendant without  provocation  and 
without  motive,  and  that  he  was 


very  much  intoxicated  at  the  time. 
The  court  charged  in  substance 
that  if  defendant  had  intelligence 
enough  to  know  right  from 
wrong,  that  the  act  he  committed 
was  wrong,  he  was  responsible; 
but  if  he  was  bereft  of  reason, 
sense  and  judgment,  and  acted 
without  knowledge  or  intent  as  to 
the  result  of  his  acts,  he  was 
irresponsible,  and  that  this  was  all 
the  court  would  say  as  to  the 
intoxication  of  defendant  bearine 
upon  his  capacity  to  distinguish 
between  right  and  wrong,  but  that 
it  would  speak  thereafter  upon 
the  subject  of  intoxication  as 
bearing  upon  the  question  of 
motive.  Subsequently  the  court 
charged  that  if  defendant  was 
sober  enough  to  know  what  he 
was  about,  that  the  act  was  wrong, 
then  his  intoxication  and  motive 
would  both  exist,  and  the  one 
would  not  destroy  the  other  ;  that 
he  must  be  so  completely  intoxi^ 
cated  in  order  to  be  excused  ns  to 
be  destitute  of  the  capacity  to 
realize  the  wrongful  nature  of  the 
act,  that  his  acts  were  wholly  aim- 
less and  without  purpose.  Held, 
error.     People  v.  Leonardi.        360 

2.  Under  the  provision  of  the  Penal 
Ck)de  defining  murder  in  the  first 
degree  (i^  183),  which  includes  the 
killing  of  a  human  being  *'bya 
person  engaged  in  the  commission 
of  or  attempt  to  commit  a  felony 
either  upon  or  affecting  the  per- 
son killed,  or  otherwise,"  the  word 
"otherwise"  is  not  confined  to 
felonies  against  property  simply, 
but  also  includes  a  felony  upon 
or  against  a  person  other  than  the 
one  killed.     People  v.  Miles.      883 

3.  Upon  the  trial  of  an  indictment 
for  murder,  in  advance  of  the 
selection  of  a  jury,  and  before  any 
of  the  panel  had  been  examinea, 
the  parties,  by  permission  of  the 
court,  elected  to  have  all  peremp- 
tory challenges  as  to  jurors  deter- 
mined before  the  iuror  left  the 
witness  stand,  and  if  accepted, 
that  the  final  oath  be  at  once 
administered.  A  juror  was  then 
called  and  sworn  as  to  his  qualifi- 
cation, after  his  examination  by 
the  prosecution,  defendant's  coun- 
sel asked  if  the  juror  was  satisfac- 
tory to  the  People,  to  which  the 
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district  attorne]^  replied  :  "  We  do 
not  challenge  him  for  bias  nor  for 
favor."  Said  counsel  then  asked 
the  court  to  direct  that  the  prosecu- 
tion should  at  once  accept  or 
reject  the  juror,  and  exercise  its 
right  of  peremptory  challenge 
then,  if  at  all ;  this,  the  court 
refused.  The  juror  was  then 
examined  by  the  prisoner's  coun- 
sel, and,  after  his  examination  /was 
concluded,  the  court  called  upon 
the  district  attorney  to  exercise 
his  right  of  peremptory  challenge ; 
he  interposed  none,  an(l  said  coun- 
sel having  expressed  himself  satis- 
fied, the  juror  was  sworn.  Held, 
that  the  ruling  of  the  court  was 
not  error;  that  there  was  a  full 
compliance  with  the  provision  of 
the  Code  of  Criminal  Procedure 
(§§  385,  386)  in  reference  to 
challenges.  Id. 

4.  One  of  the  defenses  interposed 
was  insanity ;  after  evidence  had 
been  given  on  the  part  of  the 
defense  as  to  the  words  and 
actions  of  defendant  on  an 
occasion  specified,  which  it  was 
claimed  were  so  strange  and  inex- 
plicable as  to  indicate  insanity,  the 
prosecution  was  allowed  to  show 
that  on  that  occasion  defendant 
was  intoxicated.     Held,  no  error. 

Id, 

6.  It  appeared  that  the  person  killed 
was  shot  by  defendant;  he,  as  a 
witness  in  his  own  behalf,  testi- 
fied that  the  fatal  shot  was  fired, 
not  at  the  deceased,  but  in  the 
direction  of  another  person.  Held, 
that,  assuming  defendant,  in  an 
attempt  to  wound  or  kill  such 
other  person,  by  a  false  aim  killed 
the  deceased,  it  was  murder  in  the 
first  degree.  Id, 


NEGLIGENCE. 

1.  H.,  the  owner  of  a  lot  adjoining 
that  of  plaintiff's,  entered  into  a 
contract  with  defendants  by  which 
they  agreed  to  build  a  house  upon 
saia  lot  and  '*to  become  answer- 
able and  accountable  for  any  dam- 
ages ♦  ♦  *  to  the  property 
*  *  *  of  any  neighbor  *  *  * 
during  the  performance  of  said 
work."  Defendants  entered  into 
a  contract  with  D.,  by  which  the 


latter  agreed  to  do  the  necessary 
excavation,  he  assuming  "all  re- 
sponsibility for  any  loss  or  dam- 
age to  J)ersons  or  propert v  "  while 
engaged  in  the  work,  and  to  save 
defendants  harmless  therefrom. 
In  blasting  rock  upon  said  lot, 
while  D.  was  engaged  in  the  per- 
formance of  his  contract,  plain- 
tiff's house  was  injured.  In  an 
action  to  recover  damages  tl.e  evi- 
dence tended  to  show  that  the 
damage  was  caused  by  the  negli- 

fent  manner'  in  which  D.  con- 
ucted  the  work  of  blasting.  The 
trial  court  charged  the  jury  that 
in  any  event  the  defendants  were 
liable.  Held,  error;  that  defend- 
ants were  not  liable  for  negligence 
on  the  part  of  D.;  that  if  there 
was  no  negligence,  and  the  injury 
was  the  inevitable  result  or  the 
blasting,  no  one  was  liable,  and  if 
defendants'  contract  with  H.  was 
to  be  treated  as  a  contract  of  in- 
demnity, it  imposed  no  liability, 
as  H.  was  not  liable;  that  the 
clause  referred  to  could  not  be 
considered  as  inserted  for  plain- 
tiff's benefit,  but  even  if  so  held, 
as  she  w^as  not  a  party  to  the  con- 
tract or  in  privity  therewith,  as  to 
her  it  w^as  without  consideration 
and  she  could  not  enforce  it. 
Frejicfi  V.  Vix.  90 

2.  In  an  action  to  recover  damages 
for  the  destruction  of  plaintiff's 
property  by  a  fire  alleged  to  have 
been  kindled  by  sparks  which 
escaped  from  an  engine  passing  on 
defendant's  road,  it  appeared  that 
what  is  known  as  a  *' straight 
stack  spark  arrester"  wjis  used 
upon  the  engine,  and  the  evi- 
dence was  uncontradicted  that 
this  kind  of  spark  arrester  was  in 
general  use  on  many  of  the  large 
railroads  and  on  some  was  almost 
exclusively  employed,  and  that  it 
in  fact  arrested  sparks  as  well  as 
any  kind  that  was  known.  The 
question  was  submitted  by  the  trial 
court  to  the  jury  as  to  defend- 
ant's negligence  in  the  adoption  of 
a  proper  system  or  kind  of  spark 
arresters.     HM,  error.     Fj-aee  v. 

jv:  r,  L.  E.  d  w,  n.  r  Co,  \m 

8.  A  cause  of  action  against  a  do- 
mestic business  corporation  for 
injuries  caused  by  its  negligence 
does  not  abate  upon  its  dissolu- 
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tion,  but  survives,  and  an  action 
thereon  is  maintainable  against 
the  trustees  holding  the  corporate 
property  for  the  purposes  of  dis- 
tribution. (§  5,  chap.  691,  Laws 
of  1892;  §  30,  chap.  687,  Laws  of 
1892.)    ManstaUer  y.  Mills,       898 

4.  In  an  action  by  a  husband  to  re- 
cover damages  resulting  from  a 
personal  injury  to  his  wife,  al- 
leged to  have  been  caused  by  de- 
fendant's negligence,  the  eviaence 
tended  to  show  that  in  conse- 
quence of  the  injury,  the  wife 
had  a  miscarriage.  The  court 
permitted  the  jury  to  consider  and 
include  in  their  verdict  **any 
damages  arising  from  the  injury 
and  resulting  in  depriving  the 
plaintiff  of  prospective  offspring." 
Meld,  error.  Butler  v.  Manhattan 
B,  Co.  417 

5.  An  insane  person  is  liable  for  in- 
juries caused  by  his  tortious  neg- 
ligfence,  and  so  far  as  this  liability 
is  concerned,  is  held  to  the  same 
degree  of  care  and  diligence  as  a 
person  of  sound  mind.  Williams 
V.  Hays.  442 

6.  Where  one  of  several  joint  own- 
ers of  a  vessel  by  contract  with 
the  others  takes  the  vessel  to  sail 
it  on  shares,  he  to  man  her,  to  pay 
the  crew,  furnish  supplies  and 
have  the  absolute '  control  and 
management  thereof,  he  is  in  no 
sense  agent  of  his  co-owners,  but 
is  the  owner  of  the  vessel  pro  ha^ 
vice,  and  if  the  vessel  is  lost 
through  his  negligence,  he  is 
liable  to  his  co-owners  for  the 
loss.  Id, 

7.  Li  an  action  to  recover  for  the 
loss  of  a  vessel,  alleged  to  have 
been  caused  bv  defendant's  negli- 
gence, these  facts  appeared:  De- 
fendant, who  was  one  of  several 
joint  owners  of  the  vessel,  he 
owning  a  minority  interest,  was 
sailing  her  under  a  contract  with 
his  co-owners  as  above  specified; 
she  encountered  storms,  and  de- 
fendant for  more  than  two  days 
was  constantly  on  duty;  then  be- 
coming exhausted  he  went  to  his 
cabin,  leaving  the  vessel  in  charge 
of  the  mate  and  crew.  The  mate 
found  the  rudder  broken  and  use- 
less; he  caused  defendant  to  come 


on  deck,  but  the  latter  refused  to 
believe  the  vessel  was  in  any 
trouble  and  refused  the  help  of 
tugs  whose  services  were  offered, 
the  masters  of  which  told  him  the 
vessel  was  drifting  on  shore.  She 
did  drift  on  shore  in  the  daytime 
without  any  effort  on  the  part  of 
defendant  or  any  of  his  crew  to 
save  her  and  she  became  a  total 
loss.  Defendant  testified  that 
from  the  time  he  came  into  his 
cabin  until  he  found  himself  on 
shore  he  was  unconscious  and 
knew  nothing  that  had  occurred. 
The  case  was  submitted  to  the 
jury  on  the  theory  that  defend- 
ant, if  sane,  was  guilty  of  negli- 
gence, but  if  insane  was  not  re- 
sponsible for  the  loss.  Held, 
error;  that,  at  least,  unless  it 
appeared  that  defendant  had  be- 
come insane  solely  on  account  of 
his  efforts  to  save  the  vessel  dur- 
ing the  storm,  he  was  charge- 
able with  the  consequences  of  his 
negligence.  Id. 

8.  As  to  whether,  even  in  such  a 
case,  he  would  not  be  liable  for 
the  negligence  of  his  servants,  the 
mate  and  crew,  guosre.  Id. 

WTiere  owner  of  property  has 

contracted  for  the  erection  of  building^ 
and  through  negligence  in  construc- 
tion a  wcUl  th^ereof  faUs,  the  con- 
tractor,  not  the  owner,  is  liable  for  the 
damages. 

See  Negus  v.  Becker,  808 


NEW  TRIAL. 

In  an  action  for  partition  it  was 
ordered  that  the  issues  of  fact  be 
tried  at  Circuit,  and  certain  ques- 
tions were  framed  to  be  answered 
by  the  jury.  Trial  was  so  had. 
the  questions  were  answered  by 
the  jury,  and  upon  written  con- 
sent of  all  parties  it  was  directed 
that  the  further  hearing  of  the 
actiorf  should  be  before  the  court 
at  Special  Term.  Upon  such 
hearing,  the  court  made  findings 
and  conclusions  of  law  incor- 
porating in  the  former  the  find- 
mgs  of  the  jury,  and  an  inter- 
lo9utory  judgment  was  entered 
thereon.  Held,  that  a  motion  for 
a  new  trial  at  General  Term  was 
properly  dismissed;  that  the  issues 
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in  the  action  were  triable  by  a 
jury  as  matter  of  right  (Code  Civ. 
Pro.  §  1544);  that  the  facts  found 
by  the  j  ury  were  binding  upon 
the  Special  Term;  and  so,  the 
trial  was  not  by  the  court  without 
a  jury,  within  the  meaning  of  the 
Code  of  Civil  Procedure  (§  1001) 
authorizing  a  motion  for  a  new 
trial  after  entry  of  an  interlocu- 
torj'  judgment,  where  the  decision 
**  upon  trial  of  an  issue  of  fact  by 
the  court"  directs  such  a  judg- 
ment.    Bowen  v.  Sweeney.         349 


NEW  YORK  (CITY  OF). 

1.  Under  the  provision  of  the  act  of 
1867  (Chap.  489,  Laws  of  1867) 
providing  "for  t;he  construction 
of  an  experimental  line  of  railway 
in  the  counties  of  New  York  and 
Westchester,"  which  act  author- 
ized the  W.  8.  &  Y.  P.  R.  Co.  to 
construct  an  elevated  railroad  on 
the  route  therein  specified,  and 
provides  (§  9)  that  said  company 
shall  pay  into  the  city  of  New 
York  as  a  compensation  for  the 
use  of  its  streets  **  five  per  cent  of 
the  net  income  of  said  railway" 
derived  from  passenger  traflSc,  in 
such  manner  as  the  legislature 
may  thereafter  direct,  the  city  was 
given  no  power  to  collect  the 
specified  percentage  imder  the 
then  general  existmg  laws,  and 
until  future  legislation  fixing  the 
manner  of  payment  the  company 
could  not  be  placed  in  default  for 
refusal  to  make  payment.  Mayor ^ 
etc.f  V.  Manhattan  R.  Co,  1 

%  The  act  of  18ft8  (Chap.  855,  Laws 
of  1868)  entitled  "  An  act  supple- 
mentary to  chapter  489,  Laws  of 
1867,  and  to  provide  for  the  col- 
lection and  application  of  the 
revenue  in  the  county  of  New 
York  in  certain  cases,  is  invalid 
as  it  is  violative  of  the  provision 
of  the  Constitution  (Art.  8,  §  16) 
requiring  that  a  private  or  local 
bill  shall  embrace  but  one  sub- 
ject which  shall  be  expressed  in 
Its  title.  Id. 

8.  The  different  parts  of  said  act  are 
so  interwoven  and  dependent  one 
upon  the  other,  that  no  portion 
thereof  can  be  upheld  after  strik- 
ing out  the  balance.  Id. 


4.  The  provisions,  therefore,  of  said 
act  which  give  direction  as  to  the 
manner  of  payment  of  the  per- 
centage specified  in  the  act  of  1867, 
fall  with  it,  and,  standing  alone, 
may  not  be  referred  to  as  the 
directions  called  for  by  said  last- 
mentioned  act.  Id, 

6.  Where,  however,  it  api>eared  that 
the  corporation  named  in  said  act 
of  1868  availed  itself  of  the  ex- 
tended time  given  to  it  by  the  act 
in  which  to  construct  an  experi- 
mental section,  and  after  such 
section  had  been  approved  as 
prescribed,  proceeded  to  construct 
the  railroad  along  the  route  pro- 
vided in  the  act  of  1867,  with 
another  form  of  motor,  however, 
than  that  authorized  by  said  act, 
as  permitted  by  the  act  of  1868 
(§  1),  and  also  availed  itself  of  the 
permission  given  by  said  act  to 
change  its  name  (§  5),  and  exe- 
cuted the  bond  required  by  it 
(§  8);  also  that  all  the  rights, 
powers,  privileges  and  franchises 
of  said  company  were  sold  on 
foreclosure  oi  certain  mortgages 
executed  by  it  and  the  N.  Y.  E. 
R.  R.  Co.  became  vested  there- 
with, and  continued  the  construc- 
tion and  operation  of  the  road; 
that  the  original  company  paid 
the  five  per  cent  in  the  manner 
prescribed  hy  the  act  of  1868,  and 
said  N.  Y.  E.  R.  R.  Co.  after  it 
acquired  title  also  paid  the  same 
down  to  the  passage  of  the  act  of 
1875  (Chap.  595.  Laws  of  1875), 
which  confirmed  it  in  the  posses- 
sion and  enjoyment  of  the  prop- 
erty purchased,  and  gave  to  it  cer- 
tain other  rights  and  privileges, 
and  continued  so  to  do  thereafter 
until  it  leased  the  road  to  defend- 
ant, and  that  defendant  continued 
to  make  payments  of  what  it 
claimed  to  be  five  per  cent  of  the 
rental,  down  to  the  commence- 
ment of  this  action  for  an  account- 
ing, lield,  that  by  virtue  of  these 
various  acts  on  the  part  of  de- 
fendant and  its  predecessors,  and 
its  acceptance  of  subsequent  legis- 
lation based  on  the  assumed 
validity  of  the  act  of  1868,  there 
was  a  waiver  of  the  defense  that 
said  act  was  unconstitutional.   Id, 

6.  Under  the  provision  of  the  Rapid 
Transit  Act  (§  86,  chap.  606,  Laws 
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of  1875),  authorizing  an  elevated 
railway  company,  whose  railway 
was  then  in  operation,  to  construct 
connections  with  other  railways, 
railroad  depots  or  ferries,  upon 
routes  fixed  by  the  commissionei-s, 
upon  compliance  with  "the  re- 
<iuirempnts  and  conditions  im- 
posed bj'  said  commissioners,"  the 
N.  Y.  E,  R.  Co.,  plaintiffs' lessor, 
constructed  an  extension  of  its 
route  on  the  east  side  of  the  city, 
known  as  **  the  Third  Avenue 
line,"  connecting  with  various 
ferries  and  railroads,  upon  routes 
flxed  bv  the  commissioners,  and  it 
and  defendant  have  since  operated 
the  same  and  liave  paid  what  was 
claimed  by  them  to  be  the  per- 
centjige  upon  the  income  derived 
from  the  passenger  traffic  thereon. 
Said  commissioners  exacted  from 
the  N.  Y.  E.  R.  Co.,  as  a  condi- 
tion precedent  to  their  laying  out 
any  connecting  routes,  an  agree- 
ment and  consent  to  certain  con- 
ditions imposed  bv  them.  Held 
<  An  DREWS,  Ch.  J.,  Gray  and 
Bartlett,  JJ.,  dissenting),  that 
as  to  such  line  no  liability  to  pay 
said  percentagre  existed;  that  the 
words  of  said  provision  of  the 
Rapid  Transit  Act,  permitting  the 
construction  of  the  connecting 
routes,  "with  all  the  privileges 
and  with  like  effect  as  though  the 
same  had  been  a  part  of  the  origi- 
nal Foute,"  are  simply  a  grant  of 
power,  upon  conditions  imposed 
by  the  commissioners,  and  do  not 
cany  with  them  the  burdens  im- 
posed as  to  the  original  route; 
that  defendant  was  not  estopped 
from  denying  liability  because  of 
the  payments  previously  made  by 
it,  and  in  the  absence  of  some 
statutory  liability,  such  as  exists 
as  to  the  original  route  under  the 
act  of  1867,  it  was  not  obliged  to 
pay  the  percentage  in  future.   2d. 

7.  Defendant  set  up  as  counter- 
claims sums  paid  by  it  as  dam- 
ages to  abutting  owners.  Held, 
that  there  was  no  warranty  in  re- 
gard to  the  free  use  of  the  streets 
as  against  abutting  owners,  and 
so  the  counterclaims  were  not 
allowable.  Id. 

S.  Also,  held,  defendant  was  not 
entitled  to  recover  back  the  sums 
paid  by  it  as  percentage;  that  the 


payments  were  voluntarjr  and 
plaintiff  was  entitled  to  retain  the 
same.  Id, 

9.  The  provision  of  the  New  York 
Consolidation  Act  (Chap.  410, 
Laws  of  1882)  giving  to  the  board 
of. education  '*  full  control  of  the 
public  schools,  and  the  public 
school  system  of  the  city,  subject 
only  to  the  general  statutes  of  the 
state  upon  education,"  does  not 
give  to  that  board  power  to  im- 
pose a  fine  upon  a  teacher,  either 
payable  in  money  or  by  forfeiture 
of  salary  for  a  specified  period, 
for  violating  the  orders  of  the 
superintendent,  or,  it  aeerm,  for 
any  misconduct  or  dereliction,  in 
the  absence  of  any  by-law,  rule 
or  regulation  known  or  assented 
to  hj  the  teacher  providing  for 
the  imposition  of  such  a  fine. 
People  ex  rd.  v.  Bd,  Edn.  N.  Y.  62 

10.  Under  the  provisions  of  the  New 
York  Consolidation  Act  (§  273, 
chap.  410,  Laws  of  1882),  declar- 
ing that  "  absence  without  leave 
of  any  member  of  the  police  force 
for  five  consecutive  days  shall  be 
deemed  and  held  to  be  a  resigna- 
tion, and  the  member  so  absent 
shall  at  the  expiration  of  said 
period  cease  to  be  a  member  of  the 
police  force,"  the  absence  that  will 
deprive  a  member  of  his  place 
must  be  voluntary  and  inten- 
tional. People  ex  rel.  Y.Martin.  407 

11.  Where,  therefore,  a  member  of 
the  force  was  dismissed  for  ab- 
sence without  leave  for  over  five 
days,  and  it  appeared  that  the 
absence  was  not  his  conscious  act, 
but  the  result  of  temporary  men- 
tal aberration,  heldy  that  the  dis- 
missal was  error.  Id. 

12.  Where  lots  in  the  city  of  New 
Y'ork  were  conveyed,  bounded  by 
a  private  street,  laid  out  by  the 
grantor,  on  his  own  land,  but  not 
laid  down  on  the  permanent  maps 
of  the  city,  held,  that  the  pur- 
chasers became  vested  with  the 
usual  private  easements  in  the 
street,  and  that  the  personal  rep- 
resentatives of  the  grantor  were 
estopped  from  raising  the  question 
that  because  of  the  fact  that  by 
statute  the  grantor  was  prohibited 
from  laying  out  any  streets  in  the 


752 


INDEX. 


city  save  those  laid  down  on  said 
maps  no  such  easements  were 
created.  In  re  St.  Nicholas  Terras. 

621 

See  Court  of  Common  Pleas. 


OFFICE  AND  OFFICERS. 

1.  Where  an  individual  sustains  an 
injury  by  misfeasance  or  non- 
feasance of  a  public  officer,  an 
action  lies  in  favor  of  the  former 
against  the  latter.  BeardeUe  v. 
Dolge,  160 

2.  A  commissioner  of  highways  is 
not  a  Judicial  officer  in  the  sense 
that  he  is  entitled  to  the  common- 
law  protection  against  a  civil 
action  for  misconduct  in  office. 

Id. 

8.  In  laying  out  a  highway  said 
commissioners  exercise  a  special 
and  limited  jurisdiction,  and  while 
it  may  be  presumed,  until  the  con- 
trary appears,  that  they  acted 
legally,  their  acts  may  be  im- 
peached by  showing  that  they  ex- 
ceeded their  powers.  Id. 

4.  An  official  determination  of  a 
commissioner  as  to  a  fact  upon 
which  his  power  to  act  depends  is 
not  conclusive,  and  if  the  fact 
does  not  exist,  his  decision  will 
not  establish  jurisdiction.  Id. 

5.  Where  there  is  a  want  of  au- 
thority in  a  public  officer  to  hear 
and  determine  the  subiect-matter 
of  a  controversy,  an  adjudication 
upon  the  merits  is  a  nullity,  and 
does  not  estop  even  an  assenting 
party.  Id. 

6.  A  commissioner  of  highways,  in 
making  a  return  to  a  writ  of  cer- 
tiorari brought  to  review  his  pro- 
ceedings, acts  as  a  ministerial  offi- 
cer, and  where  in  his  return  he 
makes  material  false  statements, 
an  action  lies  against  him  in  favor 
of  a  party  injured.  Id. 

7.  The  principle  that  where  the 
court  has  in  the  administration 
of  justice  gained  possession 
through  its  receiver  or  other  officer 
of  the  property  in  litigation,  it  is 
deemea  to  be  in  the  custody  of  the 


law,  and  this  cannot  be  disturbed 
without  permission  of  the  court, 
has  no  application  to  such  a  case; 
it  applies  only  where  there  is  a 
lawful  possession  under  a  lawful 
order  of  the  court.  Bead  v.  Bray- 
ton.  342 

8.  It  seems,  a  receiver  or  other  officer 
of  the  court  is  not  protected 
against  replevin  or  other  common- 
law  action  brought  by  a  thinl 
person  claiming  paramount  title 
to  property  in  his  possession  as 
receiver.  Id. 


ORDERS     (FOR     MONEY      OR 
GOODS). 

1.  Defendant  and  D.  &  F.  entered 
into  a  contract  by  which  the  latter 
agreed  to  furnish  all  the  material 
and  labor  required  in  the  erection 
of  two  houses  for  the  former;  the 
agreed  compensation  to  be  paid  in 
installments,  the  last  installment  to 
be  paid  when  the  work  was  com- 

Eleted.  Plaintiff  contracted  with 
K  &  F.  to  furnish  a  portion  of 
the  material  required.  After  said 
parties  had  entered  upon  the  per- 
formance of  their  respective  con- 
tracts, D.  &  F.  gave  to  plaintiff  a 
written  onier  requesting  defend- 
ant to  retain  and  pay  to  plaintiff 
from  the  last  payment  to  be  made 
to  them  under  their  contract  with 
defendant,  the  sum  of  $1,175. 
This  order  defendant  accepted. 
In  an  action  to  recover  the  amount 
thereof  it  appeared  that  D.  &  F. 
failed  to  perform  their  contract. 
Held,  that  defendant's  acceptance 
contemplated  a  performance  of 
their  contract  by  D.  &  F.  so  as  to 
entitle  them  to  the  last  payment, 
and  defendant's  obligation  to 
plaintiff  was  that  in  case  of  such 
performance  he  would  retain  from 
such  payment  sufficient  to  nav 
plaintiff  the  amount  specineJ. 
Beardsleyy.  Cook.  14^ 

2.  By  the  terms  of  the  contract  the 
payments  were  to  be  made  upon 
certificate  of  the  architect  of  per- 
formance. It  also  contained  a  pro- 
vision that  in  case  D.  &  F.  failed 
to  perform,  defendant  mifl;ht  com- 
plete the  work  and  deduct  the 
expense  of  completion  from  any 
balance  unpaid  upon  the  contrmct. 
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Defendant  did  complete  the  houses 
under  this  provision,  but  the 
amount  expended  by  him  in  so 
doing  was  not  found,  the  trial 
court  refusing  to  make  a  finding 
on  that  subject,  it  holding  that  the 
builders  had  performed.  Held, 
that  defendant,  when  he  elected  to 
complete  the  contract  instead  of 
insisting  upon  performance  by  the 
builders,  became  liable  to  pay  to 
plaintiff  any  part  of  the  Inst  pay- 
ment which  remained  in  his  hands 
after  deducting  the  expenses  of 
completion;  that  the  architect's 
certificate  was  not  necessary,  and 
that  as  to  such  remainder  the 
acceptance  of  the  order  operated 
as  an  equitable  assignment  thereof, 
which  could  not  be  affected  by  pay- 
ments to  the  builders  in  advance  of 
the  work  or  a  mechanic's  lien  sub- 
sequently filed;  but  that  plaintiff 
was  bound  to  show  an  amount  still 
remaining  in  defendant's  hands 
over  and  above  what  he  had 
exi>ended,  which  was  applicable 
to  the  payment  of  the  order,  and 
in  the  absence  of  such  proof  was 
not  entitled  to  recover.  Id. 


PARTIES. 

Where,  after  the  commencement  of 
an  action  by  a  corporation  to  re- 
cover an  indebtedness,  it  becomes 
insolvent  and  a  receiver  of  its  as- 
sets is  appointed,  this  does  not  af- 
fect the  right  of  action;  this  may 
still  be  asserted  by  it  and  the  ac- 
tion continued  by  the  receiver 
without  any  substitution,  so  long 
as  there  is  no  dissolution  of  the 
corporation  by  judgment  of  the 
court.  IT.  a.  Vinegar  Co,  v. 
Spamer.  676 

Where  owner  of  property  has 

contracted  for  the  erection  of  building 
and  through  negligence  in  construction 
a  toall  thereof  falls,  the  contractor^ 
not  the  owner,  is  liable  for  thi 
damages. 

See  Negus  v.  Becker,  388 


PARTITION. 

In  an  action  for  partition  it  was 
ordered  that  the  issues  of  fact  be 
tried  at  Circuit,  and  certain  ques- 
tions were  framed  to  be  answered 

SioKELs— Vol.  XCVIII. 


by  the  jury.  Trial  wto  so  had, 
the  questions  were  answered  by 
the  jury,  and  upon  written  con- 
sent of  all  parties  it  was  directed 
that  the  further  hearing  of  the 
action  should  be  before  the  court 
at  Special  Term .  Upon  such  hear- 
ing, the  court  made  findings  and 
conclusions  of  law  incorporating- 
in  the  former  the  findings  of  the 
jury,  and  an  interlocutory  judg- 
ment was  entered  thereon.  Hdd, 
that  a  motion  for  a  new  trial  at 
General  Term  was  properly  dis- 
missed; that  the  issues  in  the  ac- 
tion were  triable  by  a  jury  as 
naatter  of  right  (Code  Civ.  Pro. 
§  1544);  that  the  facts  found  by 
the  jury  were  binding  upon  the 
Special.  Term;  and  so,  the  trial 
was  not  by  the  court  without  a 
jury,  within  the  meaning  of  the 
Code  of  Civil  Procedure  (§  1001) 
authorizing  a  motion  for  a  new 
trial  after  entry  of  an  interlocutory 
judgment,  where  the  decision 
•*  upon  trial  of  an  issue  of  fact  by 
the  court"  directs  such  a  judg- 
ment    Bawen  v.  Sweeney.         349 


PARTY  WALLS. 

1.  A  party  wall  is  for  the  mutual 
convenience  and  benefit  of  the 
adjoining  property  owners,  and 
the  only  restriction  upon  its  use 
by  either  is  that  such  use  shall  not 
be  detrimental  to  the  other.  Negue 
v.  Becker,  80a 

2.  Plaintiff  and  K.,  being  the  owners 
of  adjoining  premises,  entered  into 
a  contract  by  which  the  former 
agreed  to  erect  upon  their  bound- 
ary line  a  brick  wall  with  stone 
foundation,  "of  suitable  size  and 
dimensions  to  support  a  three- 
story  brick  building,"  K  to  pay 
half  the  cost,  and  thereafter  the 
wall  to  be  owned  jointly  by  the 
parties  as  a  party  wall.  Plaintiff 
erected  a  two-story  building  and 
built  the  party  wall  of  correspond- 
ing height.  K.  paid  as  required 
by  the  contract.  K.  conveyed  his 
lot  and  interest  in  the  wall  to 
defendants,  who  entered  into  a 
contract  with  R.  by  which  the  lat- 
ter agreed  to  erect  a  three-story 
brick  building  on  their  lot,  R  to 
make  use  of  the  party  wall  and  to 
carry  it  up  another  story.    During 
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the  process  of  construction  that  | 
part  of  the  wall  which  was  being 
carried  up  fell  over  on  the  roof  of 
plaintiffs  building.  In  an  action 
to  recover  the  damages  no  Legli- 
gence  was  charged  to  defendants 
or  the  contractor  K ;  the  latter  was 
not  made  a  party,  and  there  was 
no  evidence  thatlthe  falling  of  the 
wall  was  due  to  any  negligence  in 
construction,  or  that  it  was  not  in 
all  respects  proper  for  the  pur- 
pose. The  court  directed  a  ver- 
dict for  plaintiff.  Held,  error;  that 
defendants  had  the  legal  right  to 
increase  the  height  of  the  wall  to 
three  stories,  as  contemplated  by 
plaintiff's  contract;  and  having 
provided  for  the  work  in  a  proper, 
lawful  and  usual  way,  and  not 
having  been  shown  guilty  of  any 
act  contributing  to  the  injury, 
were  not  liable.  Id. 

8.  It  aeems,  that  if  the  fall  of  the  wall 
was  caused  by  some  negligence  in 
its  construction,  the  party  liable 
therefor  was  R.,  not  defendants. 

Id. 

PAYMENTS. 

Where  an   elevated   railroad 

earjwration  haa  voluntarily  paid  a 
percentage  of  its  incoms  t*t  a  munic- 
ijxil  corporation  for  th^  use  of  its 
streets,  the  former  caniwt  recover  hack 
the  sums  ao  paid^  although  the  munic- 
ipality was  not  entitled  to  the  same. 

Se^  Mayor,  etc,,  v.  M.  R.  R,  Co.      1 
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PENAL  CODE. 

§  22.  People  v.  Leonardi. 
I  f^'  I  People  V.  McKane. 
%  188.*    People  v.  Miles, 

PLEADING. 


1.  Plaintiff's  complaint  alleged  in 
substance  these  facts:  B.  died 
leaving  a  will  by  which  she  di- 
rected her  executors  to  sell  her 
real  estate  when  it  seemed  to  them 
best,  and  hold  the  proceeds  in  trust 
to  pay  over  the  income  to  her 
daughters  M.  and  F.  during  their 
lives,  and  upon  the  death  of  either, 
the  principal  of  her  share  to  go  to 
her  cliildren.  M.  died  leaving 
three  children.     At  that  time  the 


power  of  sale  had  not  been  exe- 
cuted. Her  three  children  exe- 
cuted a  conveyance  to  G.,  their 
father,  for  life,  of  "so  much  of 
the  interest  and  income  mentioned 
and  provided  for"  in  said  will 
"as  would  come  and  accrue  to 
said  children  under  and  by  virtue 
of  the  provisions  contained  in  said 
will."  The  interest  of  G.  in  said 
land  was  subsequently  sold  on 
execution  against  him.  Thereaf- 
ter the  remaming  executor,  one  of 
them  having  been  removed,  sold 
and  conveyed  the  land  and  re- 
ceived the  proceeds.  The  pur- 
chaser at  the  execution  sale  con- 
veyed to  plaintiff  all  his  interest 
in  the  real  estate,  the  income  and 
the  proceeds  of  the  sale  thereof. 
The  plaintiff  asked  equitable  re- 
lief. Held,  that  the  complaint 
failed  to  state  a  cause  of  action; 
that  said  conveyance  to  G.  did  not 
purport  to  convey  any  interest  in 
the  land,  but  at  most  only  an  in- 
terest in  the  trust  fund  after  the 
land  had  been  converted  into 
money,  and  if  G.  took  an  interest 
under  it,  it  was  simply  a  possible 
equity  in  the  trust  fund,  and  so 
he  had  no  legal  title  to  which  the 
lien  of  the  judgment  against  him 
could  attach,  and  the  execution 
sale  passed  nothing  to  the  pur- 
chaser; tliat  the  complaint  was  In- 
sufficient to  reach  any  such  equi- 
table interest,  as  equitable  assets 
only  can  be  reached  after  the 
remedy  by  law  is  exhausted,  the 
evidence  of  which  is  the  return  of 
an  execution  unsatisfied,  and  the 
complaint  contained  no  such  alle- 
gation; also,  that  plaintiff  could 
not  assert  an  interest  in  G.  as  ten- 
ant by  the  curtesy  in  his  wife's 
land;  tliat  if,  as  to  the  land  in 
question,  she  was  seized  at  all,  she 
took  only  a  nominal  fee  which  was 
subject  to  be  and  was  defeated  by 
the  execution  of  the  power  of  sale; 
also,  that  the  right  of  a  tenant  by 
the  curtesy  is  a  legal  right  to  be 
enforced  against  the  claimant  in 
possession,  and  so  could  not  be 
enforced  in  this  action  as  the  pur- 
chaser under  the  sale  by  the  ex- 
ecutors was  not  a  party.  Harney 
v.  Brishin.  IW 

.  In  an  action  upon  a  policy  of  fire 
insurance  the  compkint  alleged 
the  issuing  of  the  policy,  which 
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by  its  terms  iDSored  the  property 
for  a  term  beginning  February  1, 
1801;  and  that  the  property  was 
destroyed  by  fire.  The  answer 
set  up  as  a  counterclaim  that  the 
policy  was  issued  by  mistake; 
that  the  agreement  of  the  parties 
and  the  intention  was  to  renew 
another  policy,  which  expired 
February  17, 1891,  the  renewal  not 
to  take  effect  until  the  expiration 
of  the  original  policy.  Defendant 
asked  that  the  jolicy  be  reformed 
so  as  to  tako-  effect  only  from  Feb- 
ruary seventeenth.  Wo  reply  was 
served.  On  the  trial  defendant 
claimed  that  to  put  in  issue  the 
facts  stated  as  a  counterclaim  a 
reply  was  necessary,  and,  in  the 
absence  of  one,  they  were  ad- 
mitted. ITeldy  untenable;  that  the 
alleged  counterclaim  was  not  such, 
but  only  a  defense,  as  it  simply 
amounted  to  a  denial  of  the  mak- 
ing of  the  contract  alleged,  or  of 
any  liability  thereon;  that  it  could 
not  be  turned  into  an  equitable 
counterclaim  by  asking  a  reforma- 
tion of  the  contmct;  that  any  such 
relief  was  needless,  as  proof  of 
the  facts  pleaded  would  disprove 
and  defeat  plaintiff's  claim. 
Walker  v.  Am.  Cent.  Ins.  Co.     167 

3.  To  constitute  a  counterclaim,  the 
facts  stated  must  amount  to  an  in- 
dependent cause  of  action;  where 
they  serve  merely  to  defeat  plain- 
tiff s  cause  of  action  they  amount 
to  a  defense,  not  a  counterclaim. 

Id. 

4.  Plaintiff's  complaint  alleged  in 
substance  that  she  was  the  wife  of 
defendant,  who,  with  intent  to  de- 
fraud her  of  her  dower  rights  in 
his  real  estate,  has  purchased  vari- 
ous pieces  of  land,  the  title  to 
which  he  caused  to  be  taken  in 
the  name  of  L.  under  a  written 
agreement  with  the  latter  that  de- 
fendant "should  receive  all  the 
benefit  of,  and  have  control  of 
said  property; "  that  defendant  did 
exercise  full  possession  and  con- 
trol of  the  same,  and  when  sold, 
L.,  pursuant  to  the  agreement, 
executed  conveyances  to  bona  fide 
purchasers  having  no  notice  of 
plaintifFs  interest,  defendant  re- 
ceiving the  purchase  money;  that 
all  01  the  land  so  purchased 
except  one  piece  had  been  thus 


sold  and  conveyed.  Plaintiff 
asked  for  a  judgment  adjudging 
the  proceeds  of  such  sales  to  be 
"still  real  estate  and  that  this 
plaintiff  has  an  inchoate  right  of 
dower  in  the  same,"'  and  that  the 
piece  unconveyed  be  adjudged 
subject  to  her  right  of  dower. 
Held,  that  the  complaint  did  not 
set  forth  a  cause  of  action;  and  so, 
that  the  overruling  of  a  demurrer 
thereto  was  error.  F helps  v. 
Phelps,  197 

5.  The  complaint  in  an  action  for 
divorce  brought  by  the  wife  al- 
leged that  the  parties  were  mar- 
ried in  this  state  and  that  plaintiff 
resided  here.  The  summons  was 
served  in  this  state  and  defendant 
appeared  and  answered.  The  an- 
swer, aft«r  denying  the  commis- 
sion of  the  offenses  charged  in  the 
complaint,  as  a  separate  defense 
alleged  that  both  parties  were,**  at 
all  the  times  mentioned  in  the 
complaint,"  residents  of.  the  state 
of  Pennsylvania,  and  that  the 
courts  of  this  state  had  no  juris- 
diction. To  this  plaintiff  de- 
murred as  upon  its  face  insuffi- 
cient. Upon  the  plciidings  and 
other  proof  which  warranted  a 
finding  that  the  parties,  before  the 
commencement  of  the  action,  had 
separated,  and  that  plaintiff  was 
then  a  resident  of  this  state  as 
defined  by  the  Code  of  Civil  Pro- 
c^ure  (§  1768),  an  order  was 
gmnted  directing  the  payment  by 
plaintiff  of  sums  specified  for 
counsel  fee  and  alimony.  It  was 
claimed  by  the  defendant  that  the 
fact  of  residence  in  another  state 
was  to  be  deemed  settled  by  the 
demurrer.  Held,  that  no  such  ef- 
fect could  be  given  to  the  plead- 
ings upon  a  motion  like  this,  in 
such  an  action,  and  that  the  court 
had  power  to  make  the  order. 
Cray  V.  Gray.  864 

6.  While  the  formal  demand  for  re- 
lief with  which  a  complaint  con- 
cludes is  not  conclusive  as  to  the 
character  of  the  action,  t.  «., 
whether  legal  or  equitable,  yet 
where  the  complaint  sets  forth 
facts  that  may  support  equally  an 
action  at  law  or  equity,  the  char- 
acter of  the  action  is  determined 
by  the  relief  demanded.  (/Brten 
V.  Fitzgerald.  877 
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7.  The  complaint  in  an  action 
brought  by  reoeivera  of  corpora- 
tions alleged  that  each  of  the  de- 
fendants had  been  a  director  of  i » 
the  corporation  during  a  period 
stated.  This  showed  that  they  | 
had  not  all  been  directors  for  the  i 
same  length  of  time  or  during  the 
same  period.  The  complaint  then 
set  forth  various  acts  of  negligence 
and  wrong  doin^  on  the  part  of 
defendants,  as  directors,  resulting 
in  large  losses  to  the  corporation. 
A  money  judgment  was  asked 
against  the  defendants  jointly  for 
the  full  amount  of  loss  claimed. 
There  was  no  averment  that  an 
accounting  was  necessary  to  ascer- 
tain the  damages,  nor  was  it  as- 
serted that  defendants  were  sev- 
erally liable  for  separate  and 
peraonal  misconduct.  On  demur- 
rer based  upon  the  ground  that 
different  causes  of  action  affecting 
different  defendants  had  been  im- 
properly joined,  hM,  that  the  ac- 
tion was  to  be  regarded  as  one  at 
law;  and  so,  that  the  demurrer 
was  well  taken.  Id, 

8.  Where  in  an  action  of  ejectment 
plaintiff  claimed  title  under  a  de- 
vise in  a  will  by  which  a  legacy 
was  given  to  one  of  the  defend- 
ants and  made  chargeable  upon 
the  real  estate  in  question,  field, 
that  the  legacy  did  not  constitute 
a  countercuiim;  also,  that  plaintiff 
was  not  required  to  demur  to  the 
answer  setting  it  up  as  a  counter- 
claim in  order  to  raise  the  ques- 
tion, nor  did  he,  by  replying, 
waive  his  right  to  take  the 
objection.    Dinan  v.  Coneys,    544 

9.  P1aintiff*s  complaint  alleged  in 
substance  that  he  owned  stock  of 
a  corporation;  that  another  stock- 
holder offered  to  purchase  his 
stock,  making  two  offera,  one  $80 
per  share,  the  other  $50  cash  per 
share,  with  the  right  to  another 
$50  in  January,  1894,  in  case  the 
company  should  in  the  meanwhile 
have  paid  dividends  of  ten  per 
cent  for  1893.  Plaintiff  advised 
defendants,  who  were  directors*  of 
the  corporation,  of  these  offers, 
and  asked  them  as  to  the  condition 
of  the  company  that  he  might  de- 
termine which  one  to  accept;  that 
they,  knowing  the  facts,  for  the 
purpose  of  deceiving  plaintiff  and 


making  him  believe  that  the  bud- 
nesB  of  the  company  was  flourish- 
ing, made  statements  set  forth  in 
regard  to  its  condition,  the  amount 
of  stock  paid  in,  etc.,  which  they 
knew  to  be  false,  and  advised  him 
not  to  sell  his  stock  at  less  than 
par;  that  relying  on  these  state- 
ments he  accepted  the  offer  last 
mention^;  that  the  company  was 
at  the  time  insolvent  and  declared 
no  dividends  for  1893,  and  so 
plaintiff  received  but  the  $50. 
Upon  demurrer  to  the  complaint, 
hM,  that  it  set  forth  facts  sufUcient 
to  establish  a  legal  fraud  and  dam- 
ages resulting  therefrom,  to  re- 
cover which  an  action  was 
maintainable.   Bothmiller  v.  Stein. 

581 

POLICE. 

.  Under  th^  provisions  of  the  New 
York  Consolidation  Act  (§  273, 
chap.  410,  Laws  of  1882),  aeclar- 
ing  that  "  absence  without  leave  of 
any  member  of  the  police  force 
for  five  consecutive  days  shall  be 
deemed  and  held  io  be  a  resigna- 
tion, and  the  member  so  absent 
shall  at  the  expiration  of  said  period 
cease  to  be  a  member  of  the  police 
force,"  the  absence  that  will  de- 
prive a  member  of  his  place  must 
be  voluntary  and  intentional.  Peo- 
ple ex  rel,  v.  Martin,  407 

L  Where,  therefore,  a  member  of 
the  force  was  dismissed  for  absence 
without  leave  for  over  five  days, 
and  it  appeared  that  the  absence 
was  not  his  conscious  act.  but  the 
result  of  temporary  mental  aberra- 
tion, field,  tlmt  the  dismissal  was 
error.  Id. 

POSSESSION. 

See  Adversb  PossesAon. 


PRACTICE. 

.  Where  on  appeal  from  a  judg- 
ment entered  on  the  report  of  a 
referee  the  appellant  desires  a  re- 
view of  the  facts,  he  must  insert 
in  the  record  a  statement  that  it 
contains  all  the  evidence  or  all 
that  is  material  to  the  question 
sought  to  be  reviewed.  ViMe  v. 
Dimick.  549 
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2.  No  particular  form  of  words, 
however,  is  required  for  this  state- 
ment, and  where  there  is  a  state- 
ment in  the  record  that  it  contains 
all  the  testimony,  and  both  parties 
proceed  to  argument  without  any 
objection  as  to  the  power  of  the 
General  Term  over  the  whole  case, 
the  court  is  warranted  in  assuming 
that  all  the  evidence  is  in  the  case 
and  should  pass  upon  the  facts.  Id. 

8.  Where  the  record  contained  a 
Ktatement  that  it  contained  all  the 
testimonv,  and  the  order  of  the 
General  Term  was  a  general  affirm- 
ance of  the  judgment  without 
specifying  the  grounds  or  in  any- 
way limiting  its  legal  effect,  held, 
that  the  order  imported  that  every 
question  in  the  case  both  of  law 
and  fact  had  been  disposed  of; 
that  to  raise  the  point  here  that 
the  General  Term  refused  to  re- 
view the  facts  for  want  of  a  proper 
and  sufficient  record,  this  should 
appear  by  a  proper  statement  in 
the  order,  ana  that  the  fact  that 
this  appeared  in  the  opinion  of  the 
General  Term  was  not  sufficient. 

Id, 

4.  In  an  action  by  an  employee  to 
recover  an  amount  claimed  to  be 
due  under  a  contract  of  employ- 
ment, a  settlement,  an  accord  and 
satisfaction,  or  payment  in  full  are 
affirmative  defenses,  and  where 
not  pleaded,  evidence  properly 
received  as  bearing  upon  the  terms 
of  the  contract  may  not  be  used  to 
establish  such  a  defense.  Id. 

See  Appeal. 
Pleading. 
Trl\l. 


PRESUMPTIONS. 

1.  The  record  of  a  deed,  while  it  may 
with  other  facts  afford  a  presump- 
tion of  delivery  by  the  grantor  to 
the  grantee,  is  not  conclusive  evi- 
dence of  such  delivery.  Townsend 
V.  Rackham,  '  516 

2.  Where  land  is  uninclosed,  uncul- 
tivated, unimproved  and  unoccu- 
pied, the  facts  that  a  person  has 
for  twenty  years  claimed  title 
thereto,  surveyed  it,  marked  its 
boundaries   by    monuments,   cut 


trees  thereon  from  time  to  time, 
and  for  a  few  years  has  paid  taxes 
thereon,  do  not  establish  an  ad- 
verse possession,  nor  do  these 
facts,  in  the  absence  of  a  con- 
structive or  actual  possession, 
authorize  the  presumption  of  a 
grant  from  the  true  owner.  Mis- 
sion Immaculate  Virgin  v.  Gronin. 

524 

3.  The  acceptance  of  a  draft  by  the 
drawee  is  no  evidence  of  a  loan  by 
him  to  the  drawer.  The  drawee 
is  presumably  a  debtor  for  the 
amount  of  the  draft  and  payment 
of   it  a   discharge  of   the  debt. 


Doyle  V.  UnglisJi. 
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Wlien  consideration  spedflsd 

in  deed  intended  as  an  advancement, 
presumed  to  he  the  estinuUe  of  the 
parties  as  to  the  value  of  the  land. 

See  Palme?' v.  CuXbertson.  218 

Where  tciUgiresa  devisee  a  life 

estate  with  power  to  sell,  if  necessary, 
for  support  and  comfort,  this  gives 
power  to  mort-gag^,  and  where  the 
devisee  gives  mortgage  the  presumption 
is  that  it  was  given  for  the  purposes 
spedfed. 

See  Swarthout  v.  lianier.  497 


PRINCIPAL  AND  AGENT. 

1.  Where  the  president  of  a  private 
corporation  has  full  personal 
charge  of  its  business,  he  repre- 
sents the  corporation,  and  prima 
facie  has  power  to  do  any  act 
which  its  directors  could  au- 
thorize or  ratify.  Oakes  v.  Cctt- 
taraugus  Water  Co.  480 

3.  A  general  power  or  authority 
given  to  an  agent  to  do  an  act  for 
his  principal  does  not  extend  to  a 
case  where  it  appears  that  the 
agent  himself  is  the  person  on  the 
other  side.  Where  a  power  is 
intended  to  be  given  to  the  agent 
to  act  as  such  in  such  a  case,  it 
must  be  expressed  in  language  so 
plain  that  no  other  interpretation 
c>an  rationally  be  given  it.  Barik 
N.  Y.  Nat.  Bkg.  Asm.  v.  Am. 
I).  &  T.  Co.  659 

3.  So,  also,  the  principle  that  where 
an  agent  has  been  clothed  by  his 
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principal  with  power  to  do  an  act 
in  case  of  the  existence  of  some 
fact  peculiarly  within  the*  knowl- 
edge of  the  agent,  and  where  the 
doing  of  the  act  is  of  itself  a 
representation  of  the  existence  of 
the  fact,  the  principal  is  estopped 
from  denying  its  existence  as 
against  third  parties  dealing  with 
the  agent  in  good  faith,  and  in 
reliance  upon  the  representation, 
does  not  apply  to  a  case  where 
the  agent,  assuming  to  act  for  his 
principal,  was  himself  the  other 
party.  Id. 

i 

4.  The  declarations  of  an  agent  are 
only  admissible  against  his  prin- 
cipal when  the  agent  is  acting  at 
ImlsI  prima  facie  for  his  principal 
and  within  the  scope  of  his  actual 
or  apparent  authority.  2d. 


PRISONS. 

1.  One  committed  to  prison  does  not 
cease  to  be  a  prisoner  because  of 
the  fact  that  he  is  not  strictly  con- 
fined, and  is  permitted  by  the 
officials  in  charge  to  go  in  and  out 
of  the  prison.  Nor  is  his  position 
as  prisoner  affected  by  the  fact 
that  his  commitment  was  illegal. 
People  V.  Cadjf.  100 

2.  The  New  York  city  prison,  "The 
Tombs,"  is  not  a  place  of  resi- 
dence save  for  the  keeper  and  his 
family,  and  a  person  cannot, 
under  the  guise  of  a  commitment, 
or  even  without  any  commitment, 
go  there  as  a  prisoner  and  gain  a 
residence.  Id. 


PROMISE. 

Where  a  promise  is  made  by  one 
person  to  another  for  the  benefit 
of  a  third,  in  the  absence  of  any 
liability  of  the  promisee  to  such 
third  person  the  latter  cannot  en- 
force the  promise.  Tawnsend  v. 
Baekhcuti.  516 

See  Contracts. 


PUBLIC  INSTITUTIONS. 
See  Common  Schools. 


PUBLIC  POLICY. 

It  seeing,  where  the  business  of  a 
private  corporation  or  an  individ- 
ual is  threatened  with  com- 
petition, a  contract  with  the  com- 
petitor that  he  shall  abandon  his 
enterprise  and  take  employment 
at  an  agreed  compensation,  with 
such  corporation  or  individuzil,  is 
not  against  public  policy.  0ake9 
V.  Cattaravffus  Water  Co.  490 


QUESTIONS     OF     LAW     AND 
FACT. 

In  an  action  to  compel  specific  per- 
formance by  the  vendor  of  a  con- 
tract for  the  sale  of  land,  it  ap- 
peared that  plaintiff  acquired  title 
on  stile  under  a  judgment  in  a 
foreclosure  suit,  one  of  the  de- 
fendants in  which  was  an  infant. 
Plaintiff  here  claimed  that  the 
summons  was  not  served  on  said 
infant,  and  so  his  interest  was  not 
cut  off  by  the  foreclosure  judg- 
ment. The  judgment  roll  was 
put  in  evidence;  it  contained  a 
petition,  entitled  in  the  action, 
signed  and  verified  by  the  father 
of  the  infant,  which  stated  that 
the  summons  and  a  copy  of  the 
complaint  were  served  upon  the 
infant  '*  on  the  —  day  of  Septem- 
ber" in  the  year  stated.  The 
petition  pniyed  for  the  appoint- 
ment of  a  guardian  ad  litem  for 
the  infant.  Such  a  guardian  was 
appointal;  he  appeared  in  the 
action  and  put  in  the  usual  answer 
of  such  a  guardian.  Defendant 
put  in  evidence  certain  papers 
used  by  him  on  motion  in  the  fore- 
closure suit  that  he  be  relieved 
from  the  purchase  on  the  ground 
that  the  infant  had  not  been  served 
with  the  summons.  Among  them 
was  an  affidavit  of  the  father  to 
the  effect  that  he  was  mistaken  in 
his  former  affidavit,  and  that  the 
infant  was  not  served,  but  was  at 
the  time  of  the  alleged  service  out 
of  the  state.  The  motion  was 
denieil.  Held,  that  if  the  fact  of 
the  service  could  be  traversed  in 
this  action  the  later  affidavit  was 
not  conclusive,  !)ut  the  question 
was  one  of  fact  to  be  determined 
by  the  trial  court,  and  it  having 
foimd  that  the  guardian  ad  litem 
was  duly  appointed  and  that  de- 
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fendant's  title  was  good,  this  in- 
cluded, if  secessary  to  sxistaiu  the 
judgnient,  a  flndine  that  the  sum- 
mons was  serve£  Murphp  v. 
Shea.  78 

When   question  qf  negligence 

oTieof  law. 

See  Frace  v.  N,  F.,  X.  E.  dB  W. 
B,  R  Co.  182' 


RAILROAD  CORPORATIONS. 

1.  Under  the  provision  of  the  act  of 
1867  (Chap.  489,  Laws  of  1867) 
providing  "for  the  construction 
of  an  experimental  line  of  railway 
in  the  counties  of  New  York  and 
Westchester,"  which  act  author 
ized  the  W.  8.  Y.  &  P.  R.  Co.  to 
construct  an  elevated  railroad  on 
the  route  therein  specified,  and 
provides  (|  0)  that  said  company 
shall  pay  into  the  city  of  New 
York  as  a  compensation  for  the 
use  of  its  streets  * '  five  per  cent  of 
the  net  income  of  saia  railway " 
derived  from  passenger  traffic,  in 
such  manner  as  the  legislature  may 
thereafter    direct,    the   city    was 

S'ven  no  power  to  collect  the  spec- 
ed  percentage  under  then  exist- 
ing general  laws,  and  until  future 
legiSation  fixing  the  manner  of 
payment  the  company  could  not 
be  placed  in  default  for  refusal 
to  make  payment.  Mayor,  etc.,  v. 
ManJiaUan  R.  Co.  1 

2.  The  act  of  1868  (Chap.  855,  Laws 
of  1868),  entitled  **  Ku.  act  supple- 
mentary to  chapter  489,  Laws  of 
1867,  and  to  provide  for  the  collec- 
tion and  application  of  revenue  in 
the  county  of  New  York  in  cer- 
tain cases,"  is  invalid  as  it  is  vio- 
lative of  the  provision  of  the 
Constitution  (Art.  3,  §  16)  requir- 
ing that  a  private  or  local  bill 
shall  embrace  but  one  subject 
which  shall  be  expressed  in  its 
title.  Id. 

3.  The  different  parts  of  said  act  arc 
so  interwoven  and  dependent  one 
upon  the  other,  that  no  portion 
thereof  can  be  upheld  after  strik- 
ing out  the  balance.  Id. 

4.  The  provisions,  therefore,  of  said 
act  which  give  direction  as  to  the 


manner  of  payment  of  the  percent* 
age  specified  in  the  act  of  1867,  fall 
with  it,  and,  standing  alone,  may 
not  be  referred  to  as  the  directions 
called  for  by  said  last-mentioned 
act.  Id, 

5.  Where,  however,  it  appeared  that 
the  corporation  named  in  said  act 
of  1868  availed  itself  of  the  ex- 
tended time  given  to  it  by  the  act 
in  which  to  construct  an  experi- 
mental section,  and  after  such  sec- 
tion had  been  approved  as  pre- 
scribed, proceedea  to  construct  the 
railroad  along  the  route  provided 
for  in  the  act  of  1867,  with  another 
form  of  motor,  however,  tliau  that 
authorized  by  said  act,  as  per- 
mitted by  the  act  of  1868  (§  1),  and 
also  availed  itself  of  the  permission 
given  by  said  act  to  change  its 
name  (§  5),  and  executed  the  bond 
required  by  it  ($8);  also  that  all 
the  rights,  powers,  privileges  and 
franchises  of  said  company  were 
sold  on  foreclosure  of  certain  mort- 
gages executed  by  it  and  the  N. 
Y.  E.  R.  R.  Co.  became  vested 
therewith,  and  continued  the  con- 
struction and  operation  of  the 
road;  that  the  original  company 
paid  the  five  per  cent  in  the  man- 
ner prescribed  by  the  act  of  1868, 
and  said  N.  Y.  E.  R.  R.  Co.  after 
it  acquired  title  also  paid  the  «ime 
down  to  the  passage"  of  the  act  of 
1875  (Chap.  595.  Laws  of  1875), 
which  confirmed  it  in  the  posscs- 
sionjind  enjoyment  of  the  property 
purchased,  and  gave  to  it  certain 
other  rights  and  privileges^  and 
continued  so  to  do  there  alter  until 
it  leased  the  road  to  defendant,  and 
that  defendant  continued  to  make 
payments  of  Vhat  it  claimed  to  be 
five  per  cent  of  the  rental,  down 
to  the  commencement  of  this-action 
tor  an  accounting,  hM^  that  by 
virtue  of  thcFC  various  acta  on  the 
part  of  defendant  and  its  prede- 
cessors, and  its  acceptance  of  sub- 
sequent legislation  based  on  the 
assumed  validity  of  the  act  of 
1868,  there  was  a  waiver  of  the 
defense  that  said  act  was  uncon- 
stitutional. Id. 

6.  Under  the  provision  of  the  Rapid 
Transit  Act  (§86,  chap.  606,  Laws 
of  1875),  authorizing  an  elevated 
railway  company,  whose  railway 
was  then  in  operation,   to   con- 
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struct  connectionjs  with  other  rail- 
ways, railroad  depots  or  ferries^ 
npon  routes  fixed  by  the  commis- 
sioners, upon  compliance  with 
"the  requirements  and  conditions 
imposed  by  said  commissioners," 
the  N.  Y.  E.  R.  Co.,  plaintiff's 
lessor,  constructed  an  extension  of 
its  route  on  the  east  side  of  the 
city,  known  as  "  the  Third  Ave- 
nue line,"  connecting  with  various 
ferries  and  railroads,  upon  routes 
fixed  by  the  commissioners,  and  it 
and  defendant  have  since  operated 
the  same  and  have  paid  what  was 
claimed  by  them  to  be  the  per- 
ceutage  upon  the  income  derived 
from  the  passenger  traffic  thereon. 
Such  commissioners  exacted  from 
the  N.  Y.  E.  R.  Co.,  as  a  condi- 
tion precedent  to  their  laying  out 
any  connecting  routes,  an  agree- 
ment and  consent  to  certain  condi- 
tions imposed  by  them.  Held 
(Anduews,  Ch.  J.,  Gray  and 
Barti.ett,  J  J.,  dissenting),  that 
as  to  such  line  no  liability  to  pay 
said  percentage  existed;  that  the 
words  of  said  provision  of  the 
Rapid  Transit  Act,  permitting  the 
construction  of  the  connecting 
routes,  "with  all  the  privileges 
and  with  like  effect  as  though  the 
same  had  been  part  of  the  original 
route,"  are  simply  a  grant  of 
power,  upon  conditions  impose<i 
by  the  commissioners,  and  do  not 
carry  with  them  the  burdens  im- 
posed as  to  the  original  route;  that 
defendant  was  not  estopped  from 
denying  liability  because  of  the 
payments  previously  made  by  it, 
and  in  the  alienee  of  some  statu- 
tory liability,  such  as  exists  as  to 
theongmai  route  under  the  act  of 
1867.  it  was  not  obliged  to  pay  the 
percentage  in  future.  Id. 

7.  Defendant  set  up  as  counter- 
claims sums  paid  by  it  as  dam- 
ages to  abutting  owners.  Held, 
that  there  was  no  warranty  in  re- 
gard to  the  freo  use  of  the  streets 
as  against  abutting  owners,  and  so 
the  coimterclaims  were  not  allow- 
able. Id. 

8.  Also  held,  defendant  was  not  en- 
titled to  recover  back  the  sums 
paid  by  it  as  percentage;  that  the 
pajrments  were  voluntary  and 
plaintiff  was  entitled  to  retain  the 
same.  Id. 


9.  The  charter  of  a  railroad  corpora- 
tion may  not  be  annulled,  or  held 
forfeited  in  part,  because  of  a  vio- 
lation by  it  of  a  private  contract. 
In  re  L.  L  B.  B.  Co.  67 

10.  So,  also,  the  fact  that  such  a 
corporation,  propelling  its  cars  by 
steam,  has,  by  virtue  of  a  private 
contract,  surrendered  the  right  to 
use  steam  on  a  small  portion  of  its 
rout«,  and  that  it  has  violated  this 
contract,  is  no  defense  in  proceed- 
ings instituted  by  it  to  condemn 
lands  required  and  shown  to  be 
necessary  for  its  corporate  pur- 
poses.   "  Id. 

11.  The  company's  corporate  rights 
of  eminent  domain  are  unaffected 
by  the  breach  of  contract,  and  may 
still  be  exercised  in  a  proper  case. 

Id. 

12.  Where,  therefore,  in  such  pro- 
ceedings it  .appeared  that  the  peti- 
tioner, prior  to  1859,  was  lawfully 
running  its  trains  along  an  avenue 
in  the  city  of  Brooklyn;  tluit,  pur- 
suant to  Ihe  provisions  of  the  act 
of  that  year  (Chap.  184,  Laws  of 
1859)  providing  for  the  relinquish- 
ment of  its  right  to  use  steam 
power  within  the  city,  by  which 
it  surrendered  such  right  in  con- 
sideration of  a  sum  paid  to  it, 
which  was  raised  by  assessment 
upon  property  benefited,  and 
thereafter  the  common  council  of 
the  city  adopted  a  resolution  au- 
thorizing the  use  of  steam  in  run- 
ning cars  on  said  avenue,  and  the 
legislature  passed  an  act  (Chap. 
187,  I^aws  of  1876),  authorizing 
the  petitioner  to  run  cars  over  ita 
road  on  the  avenue  by  steam 
power,  whereupon  the  petitioner 
resumed  the  use  of  steam  power 
on  the  avenue,  held^  that  the  ques- 
tion of  the  constitutionality  of  the 
act  last  mentioned  was  not  pre- 
sented; that  if  unconstitutional 
and  the  use  of  steam  power  on  the 
avenue  illegal,  this  was  no  defense 
to  the  proceedings.  Id, 

13.  In  an  action  to  recover  damages 
for  the  destruction  of  plaxniSTn 
property  by  a  fire  alleged  to  have 
been  kindled  by  sparks  which 
escaped  from  an  engine  passing  on 
defendant's  road,  it  appeared  that 
what   is    known  as  a   "straight 
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Stack  spark  anoBter"  was  used 
upon  the  engine,  and  the  evidence 
was  uncontradicted  that  this  kind 
of  spark  arrester  was  in  general 
use  on  many  of  the  large  railroads 
and  on  some  was  almost  exclu- 
flively  employed,  and  that  it  in 
fact  arrested  sparks  as  well  as  any 
kind  that  was  known.  The  ques- 
tion was  submitted  by  the  trial 
court  to  the  jury  as  to  defendant's 
negligence  in  the  adoption  of  a 
proper  system  or  kind  of  spark 
arresters.  Held,  error.  Frace  ▼. 
N,  F.,  L.  KdW.R  R.  Co,    182 

14.  R  §eem$f  the  court  ma^  take 
judicial  notice  that  the  "diamond 
stack"  and  the  "straight  stack 
spark  arresters"  are  in  very  gen- 
eral use  upon  the  raili*oads  of  the 
country,  and  are  both  well-known 
systems  for  arresting  sparks.     Id. 

15.  The  property  destroyed  was  a 
barn  and  an  hotel  about  forty  feet 
distant  therefrom.  The  bam  first 
cjiught  fire.  The  court  charged 
that  to  justify  a  verdict  including 
the  value  of  the  hotel,  the  jury 
must  find  "that  the  same  was  de- 
stroyed by  reason  of  the  fire  being 
communicated  thereto  directly 
from  the  engine,  or  without  the 
assistance  of  other  agencies. 
Held,  no  error.  Id. 

16.  It  seerM,  the  doctrine  of  the  case 
of  Ryan  v.  N.  Y.  G.  &  U.  R  R 
R  Co.  (35  N.  Y.  210)  is  not  to  be 
extended  beyond  the  precise  facts 
appearing  therein.  /(/. 

17.  Under  the  provisions  of  the  act 
providing  for  rapid  transit  rail- 
ways in  certain  cities  (Chap.  4, 
Laws  of  1891,  as  amended  by 
chap.  102,  I^ws  of  1892),  which 
makes  the  authorization  of  the 
Supreme  Court  a  prerequisite  to 
the  right  of  a  bridge  company  to 
cjonstruct  and  operate  an  elevated 
railway  as  an  approach  to  its 
bridge,  in  case  of  failure  to  obtain 
the  consent  of  property  owners, 
the  power  conferred  upon  the 
<*<)urt  is  discretionary  and  exclu- 
sive, and  its  order  refusing  the 
authorization  upon  the  merits, 
where  no  abuse  of  its  discretion 
is  shown,  is  not  reviewable  here. 
In  re  K  R,  Bridge  Co.  249 
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18.  Commissioners  appointed  under 
the  General  I^ilroad  Act  (Chap. 
140,  Laws  of  1850,  as  amended)  in 
proceedings  to  condemn  lands  for 
railroad  purposes,  are  judges  of 
the  law  and  the  fact  so  far  as  re- 
lates to  the  compensation  to  be 
awarded  to  landowners.  When 
their  order  has  been  confirmed  and 
the  order  of  confirmation  has  been 
aflSrmed  by  the  General  Term  of 
the  Supreme  Court,  no  further 
appeal  can  be  taken.  In  re  8.  B. 
R.  R.  Co.  258 

19.  The  General  Term  may  set  aside 
and  vaciite  the  report  for  errors  of 
law  or  of  fact,  and  direct  a  new 
appraisal.  In  which  case  the 
second  report  "is  final  and  con- 
clusive on  all  the  ijarties  inter- 
ested "  (§  18),  except  in  case  there 
is  some  irregularity  in  the  pro- 
ceedings affecting  the  jurisdiction 
of  the  commissionera,  or  fraud, 
mistake  or  accident  of  such  a 
character  as  would  authorize  a* 
court  of  equity  to  set  aside  a 
judgment,  a  report  of  a  referee  or 
an  award  of  arbitratore.  Id. 

20.  It  seem*,  where  a  case  is  brought 
within  these  exceptions,  the  Su- 
preme Court  may,  upon  motion, 
s(^t  aside  the  report  of  the  com- 
missionera, and  if  it  refuses  so  to 
do,  upon  undisputed  facts,  an  ap- 
peal from  its  determination  may 
be  taken  to  this  court.  la. 

21.  An  order  confirming  the  report 
of  commissioners  in  such  a  pro- 
ceeding was  reversed  by  the 
General  Term,  the  report  set 
aside  and  a  new  appraisjil  ordered. 
The  second  report  was  confirmed 
and  the  order  of  confirmation  was 
affirmed  by  the  General  Term. 
An  appeal  to  this  court  was  dis- 
missed. (141  N.  Y.  532.)  There- 
upon the  railroad  company  made 
a  motion  at  Special  Term  to  set 
aside  and  vacate  the  second  report 
on  the  ground  that  the  award 
made  '  *  was  vitiated  by  error,  mis- 
conduct, irre.^ularity  and  mistake 
on  the  part  of  the  commissioners." 
There  was  no  claim  of  irregularity 
in  the  proceedings  and  no  allega- 
tion of  fraud,  mistake  or  accident; 
the  moving  party  simply  alleged 
errora  of  law  and  fact  in  the  de- 
termination made.     The   motion 
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was  denied  and  the  order,  on  ap- 
peal to  the  Qeneral  Term,  was 
affirmed.  Held^  that  the  General 
Term  order  was  not  appealable 
here;  that  the  second  report,  even 
if  demonstrably  erroneous,  was 
final  and  coiiclusive.  Id. 

22.  The  legislature  has  power  to 
authorize  a  foreign  railrcMtd  corpo- 
ration, lawfully  operating  its  road 
within  this  state,  to  acauire  by 
condemnation  additional  lands  re- 
quired for  railroad  purposes.  N. 
r..  N.  K  cfc  ff.  B.  B.  Co,  V. 
Welth.  411 

23.  Such  a  corporation,  in  the  con- 
templation of  the  statutes  of  the 
state  and  to  the  extent  of  its  exist- 
ence and  operation  here,  is  pro  hoe 
vice  a  state  corporation.  Id. 

24.  Accordingly  heldf  that  the  term 
"every  railroad  corporation"  in 
the  General  Railroad  Law  (§  4, 
chap.  565,  Laws  of  1892),  and,  it 
seemSy  the  term  **all  existing  cor- 
porations" in  the  General  Rail- 
road Act  of  1850  (Chap.  140,  Laws 
of  1850)  include  foreign  railroad 
corporations,  which  under  author- 
ity of  law  have  extended  and  arc 
operating  their  roads  in  this  state, 
and  that  under  the  former  act  (§  7) 
such  a  corporation  had  authority 
to  acquire  by  condemnation  addi- 
tional real  estate  when  needed  for 
the  proper  operation  of  its  road 
and  to  meet  the  public  demands 
of  travel  and  traffic.  Id, 


RECEIVER. 

1.  B  teems,  a  receiver  is  not  pro- 
tected against  replevin  or  other 
common-law  action  brought  by  a 
third  person  claiming  paramount 
title  to  property  in  liis  possession 
as  receiver.   Bead  v.  Brayton.  342 

2.  K  failure  to  file  a  cliattcl  mort- 
gage, where  there  is  no  change  of 
possession  of  the  mortgaged  prop- 
erty, renders  it  void  as  to  then 
existing  creditors  of  the  mort- 
gagor, and  the  mortpigee  cannot 
thereafter  acquire  title  to  prop- 
erty by  taking  posses.sion  and  sell- 
ing the  same  under  the  mortgage 
and  bidding  it  oft  on  the  sale,  and 
this,  although  the  mortgage  was 


given  in  good  faith  to  secure  an 
actual  indebtedness.  A  receiver 
appointed  in  proceedings  supple- 
mentary to  execution  may  main- 
tain an  action  against  the  mort- 
g:agee  who  has  thus  taken  posses- 
sion of  and  sold  the  mortgaged 
property,  to  recover  the  same  or 
its  value.      Stephens  v.   Perrine. 

476 

3.  Where,  after  the  commencement 
of  an  action  by  a  corporation  to 
recover  an  indebtedness,  it  be- 
comes insolvent  and  a  receiver  of 
its  assets  is  appointed,  this  does 
not  affect  the  nght  of  action;  this 
may  still  be  asserted  by  it  and  the 
action  continued  by  tlie  receiver 
without  any  substitution,  so  long 
as  there  is  no  dissolution  of  the 
corporation  by  judgment  of  the 
court.  U,  8.  Vinegar  Co.  v. 
£^amer.  676 

RECORD. 

1.  Where  on  appeal  from  a  judg- 
ment entered  on  the  report  of  a 
referee  the  appellant  desires  a  re- 
view of  the  facts,  he  must  insert 
in  the  record  a  statement  that  it 
contains  all  the  evidence  or  all  that 
is  material  to  the  question  sought 
to  be  reviewed.  Dibble  v.  ZHw*- 
iek.  549 

2.  No  particular  form  of  words, 
however,  is  required  for  this  state- 
ment, and  where  there  is  a  state- 
ment in  the  record  that  it  contains 
all  the  testimony,  and  both  parties 
proceed  to  argument  without  any 
objection  as  to  the  power  of  the 
General  Term  over  the  whole  case, 
the  court  is  warranted  in  assum- 
ing that  all  the  evidence  is  in  the 
c^se  and  should  pass  upon  the 
facts.  Id. 

3.  Where  the  record  contained  a 
statement  that  it  contained  all  the 
testimony,  and  the  order  of  the 
General  Term  was  a  general 
affirmance  of  the  judgment  with- 
out specifying  the  grounds  or  in 
any  way  limiting  its  legal  effect, 
held,  that  the  order  imported  that 
every  question  in  the  case  both  of 
law  and  fact  had  been  disposed 
of;  that  to  raise  the  point  here 
that  the  General  Term  refused  to 
review  the  facts  for  want  of  a 
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proper  and  aufflcient  record,  this 
should  appear  bv  a  proper  state- 
ment in  the  order,  and  that  the 
^t  ttuit  this  appeared  in  the 
opinion  of  the  General  Term  was 
not  sufficient.  Id, 

RECORDING  ACT. 

8.,  who  had  a  record  title  to  an 
undivided  one-fourth  of  certain 
real  estate,  was  present  when  his 
co-owner  executed  a  mortgage 
upon  the  whole  parcel.  The 
mortgagor  asserted  at  the  time 
that  he  was  the  sole  owner,  and 
that  S.  had  no  interest  therein.  S. 
assented  to  this  and  disclaimed  all 
interest  in  the  land.  The  mort- 
gagee thereupon,  without  further 
Inquiry  as  to  title,  took  the  mort- 
gage. The  interest  of  S.  was 
tncreafter  sold  on  execution 
against  him.  Plaintiff  purchased 
and  received  the  sheriff's  deed  in 
good  faith,  relying  upon  the  re- 
corded title,  and  in  ignorance  of 
what  took  place  when  the  mort- 
gage was  given.  In  an  action  for 
partition  ffefendants  claimed  title 
to  the  whole  of  the  land  under  a 
sale  on  foreclosure  of  the  mort- 
gage. It  did  not  appear  that 
there  was  any  actual  possession  of 
the  land  when  plaintiff  purchased 
and  took  his  conveyance  which 
would  operate  as  a  constructive 
notice.  Iffeld^  that  plaintiff  was 
protected  by  the  Recording  Act 
against  an  undisclose<l  equity  in 
favor  of  the  holder  of  the  mort- 
gage; that  while  S.  was  estopped 
From  questioning  the  lien  of  the 
mortgage,  the  estoppel  did  not 
extend  to  and  bind  plaintiff,  a 
bon/i  Jlde  Durchaser;  that  he  had  a 
better  title  than  S.  which  could 
not  be  defeated  by  an  estoppel  of 
which  he  had  neither  actual  nor 
constructive  notice.  Lyon  v.  Mor- 
gan, 505 

RECOVERY  OF  POSSESSION  OF 
PERSONAL  PROPERTY. 

See  Replevin. 

REDEMPTION. 

L  On  application  to  the  state  comp- 
troller under  the  statute  (^§  68, 69, 


70,  chap.  427,  Laws  of  1865)  for 
the  redemption  of  a  tract  of  land 
containing  5,455  acres,  sold  for 
unpaid  taxes,  it  was  claimed  by 
the  appellant  that  one  D.  had  been 
an  actual  occupant  of  part  of  said 
land  during  the  two  years  subse- 
quent to  the  delivery  of  the  comp- 
troller's deed,  and  no  notice  to  re- 
deem had  been  served  upon  him. 
It  appeared  that  D.  occupied  a  log- 
house  on  an  island  in  a  lake  in- 
cluded in  the  tract  as  a  hunting 
camp  at  irregular  intervals,  and 
without  any  use  of  the  mainland, 
except  to  roam  over  it  in  pursuit 
of  game.  Held,  that  this  did  not 
constitute  actual  occupancy  within 
the  meaning  of  the  statute,  and  so 
that  the  application  was  properly 
denied.    PeopU  exrel.  v.  Uampbeu. 


2.  The  application  was  made  by  one 
M.;  the  papers  did  not  show  that 
he  had  any  interest  in  the  premises. 
Held,  that  the  provision  of  the  act 
(§  70)  providing  that  "  the*  occu- 
pant or  any  other  person  *  *  * 
may  redeem  the  said  land,"  did 
not  permit  a  stranger  to  the  title 
to  intervene,  but  only  included 
"any  other  person"  having,  or 
claiming  in  good  faith  to  have, 
such  substantial  interest  in  the 
premises  as  would  entitle  him  to- 
redeem;  and  so,  that  the  applicant 
was  not  entitled  to  redeem.        Id. 


REMEDIES. 

1.  A  defendant  in  an  equity  action 
cannot  avail  himself  of  the  defense 
that  an  adequate  remedy  at  law 
exists,  unless  he  pleads  that  de- 
fense in  his  answer,  and  where  the 
facts  alleged  are  sufficient  to  enti- 
tle plaintiff  to  relief  in  some  fcrm 
of  action,  and  no  objection  has 
been  made  by  defendant  in  his 
answer  or  on  the  trial,  it  is  too  late 
to  raise  the  point  after  judgment 
or  upon  appeal.  (Re-argument 
ordered,  see  note,  p.  682.)  J^ttgh 
V.  Oitterbridge.  271 

2.  Where  a  plaintiff  rightfully 
claims  a  preference  on  the  trial 
calendar,  and  the  defendant  does 
not  oppose  the  motion,  but  the- 
same  is  denied  by  the  courts, 
plaintiff's  remedy  is  not  by  an  ap- 
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peal  but,  it  teems,  by  mandamus 
to  compel  the  trial  judge  to  do  his 
duty,  Hayes  v.  C&MolidcUed  Gas 
Oo.ofN.  f.  641 

As  to  lum  right  of  husba^ 

(M  tenant  by  the  curtesy  is  to  be 
enforced. 

See  Hartey  v.  Brisbin.  151 

See  Certiorari. 
Injukction. 
Replevin. 
Specific  Pervorhakcb. 


REPLEVIN. 

1.  The  owner  of  a  chattel  may  in 
general  replevy  it  from  any  per- 
son who  has  it  in  his  possession 
and  who  has  no  right  to  retain  it 
as  against  him.     iSad  v.  Brayton. 

842 

2.  In  an  action  brought  by  plaintiff 
against  a  bank  to  recover  the 
amount  of  two  certificates  of  de- 
posit issued  by  it  to  him,  the  bank 
alleged  that  the  certificates  were  in 
the  nands  of  one  R  as  part  of  the 
assets  of  the  estate  of  his  deceased 
wife,  and  that  they  belonged  to 
that  estate:  On  the  trial  the  cer- 
tificates were  produced  by  R.  on  a 
subpoena  duces  teetnn,  and  were 
put  in  evidence  by  plaintiff,  for 
whom  the  court  directed  iudgnient 
on  the  certificates,  and  ordered 
that  they  be  deposited  with  the 
clerk  of  the  court,  to  be  retained 
until  the  further  order  of  the  court, 
he  to  indorse  thereon  that  they 
were  in  judgment  against  the 
bank.  The  jua^ment  was  reversed 
on  appeal  to  this  court  (136  N.  Y. 
154)  on  the  ground  that  plaintiff 
was  not  in  a  position  to  surrender 
the  certificates.  At  the  expiration 
of  his  term  of  office  the  then  clerk 
delivered  the  certificates  to  defend- 
ant here,  his  successor  in  oflBce. 
In  an  action  of  replevin,  brought 
to  recover  possession  of  the  cer- 
tificates, an  order  was  granted  per- 
petually restraining  the  prosecu- 
tion thereof.  The  title  of  plaintiff 
to  the  certificates  was  not  ques- 
tioned, and  it  was  admitted  that 
they  were  in  defendant's  custody, 
and  that  he  refused  to  deliver  them 
up.  Held,  that  the  order  was 
erroneous;  that  the  court  below 
liad  no  authority  to  impound  the 


certificates  and  place  them  beyond 
the  reach  of  a  writ  of  replevm  at 
the  suit  of  the  true  owner;  that 
the  reversal  of  the  judgment  ren- 
dered any  further  control  of  the 
certificates  by  the  court  or  itf 
officers  unnecessary,  and  that  the 
direction  of  the  trial  court  in  the 
former  action,  that  the  certificates 
be  retained  by  the  clerk  until  the 
further  order  of  the  court^  clothed 
the  clerk  with  no  immumty  from 
liability  in  this  action,  as  the  direc- 
tion was  a  nullity  both  as  against 
R.  and  plaintiff.  Id, 

8.  The  principle  that  where  the 
court  has  in  the  administration  of 
justice  gained  possession  through 
Its  receiver  or  other  officer  of  tne 
property  in  litigation,  it  is  deemed 
to  be  in  the  custodv  of  the  law, 
and  this  cannot  be  disturbed  with- 
out permission  of  the  court,  has 
no  application  to  such  a  case;  it 
applies  only  where  there  is  a  law- 
ful possession  under  a  lawful 
order  of  the  court.  Id, 

4.  It  seems,  a  receiver  or  other  officer 
of  the  court  is  not  protected 
against  replevin  or  other  common- 
law  action  brought  by  a  third  per- 
son claiming  paramount  title  to 
property  in  his  possession  as  re- 
ceiver. Id, 

5.  Even  where  property  is  in  the 
custody  of  the  law  it  is  a  matter 
of  course  for  the  court,  on  appli- 
cation made  in  good  faith,  to  per- 
mit suit  to  be  brought  by  a  third 
person  claiming  rights  therein, 
and  if  action  has  tKsen  brought 
without  such  permission  the  court 
will,  if  the  conduct  of  plaintiff 
has  not  been  willful,  permit  the 
action  to  proceed.  Id. 

6.  Also  7ield,  that  plaintiff  was  not 
bound  to  procure  the  appoint- 
ment of  representatives  of  the 
estate  of  Mrs.  R.,  and  apply  to 
have  them  brought  in  as  defend- 
ants; that  whatever  might  be  done 
4;o  procure  the  substitution  as  de- 
fendant of  the  real  claimant  of  a 
title  hostile  to  that  of  plaintiff 
must  be  done  by  defendant.      Id, 
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See  DomciLB. 
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SALICS. 

1.  Defendant  sold  to  plaintiff  his 
business,  the  fixtures  and  other 
property  in  his  store.  The  con- 
tract of  sale  was  in  writing,  under 
seal  and  contained  a  clause  to  the 
effect  that  it  was  understood  and 
agreed  that  defendant  had  made 
no  statements  or  representations 
for  the  purpose  of  inducing  the 
sale,  other  than  that  he  had  been 
engaged  in  the  business  since  1867. 
In  an  action  to  set  aside  the  sale 
and  recover  the  consideration  paid 
on  the  ground  that  plaintiff  was 
induced  to  purchase  by  false  and 
fraudulent  representations  as  to 
the  character  of  the  property,  the 
extent  of  the  business  and  the 
income  derived  therefrom,  it 
appeared  that  after  the  negotia- 
tions had  been  completed  and  the 
agreement  drawn,  the  clause 
specified  was  inserted  at  the 
request  of  defendant.  Ueld^  that 
the  provision  was  not  a  covenant 
but  simply  a  statement  in  the 
nature  of  a  certificate  as  to  a  fact ; 
and  that  plaintiff  was  not  pre- 
cluded thereby  from  showing 
the  fraud  and  obtaining  relief 
therefrom.    Bridger  v.  O^dsmith. 

424 

2,  An  agreement  by  the  vendor, 
upon  sale  of  a  business  and  its 
good  will,  that  he  will  not  engage 
in  a  similar  business  in  the  same 
place  for  a  period  specified,  is 
legal  and  valid  and  will  be  en- 
forced by  a  court  of  equity. 
Francisco  v.  iSmith.  488 

8.  Buch  an  agreement  is  a  valuable 
right  in  connection  with  the  busi- 
ness it  was  designed  to  protect, 
and  may  be  assigned  bv  the  pur- 
chaser upon  a  sale  by  him  of  the 
business,  and  the  assignee  may 
enforce  it  the  same  as  the  assignor 
could  have  done  had  he  retamed 
the  business.  Id. 

4.  Defendant,  who,  in  February, 
1888,  was  carrying  on  the  busi- 
ness of  baker  and  confectioner  in 
Little  Falls,  in  that  year  sold  the 
business,  its  good  will  and  the 
property  in  his  place  of  business 
to  F.,  the  husband  of  plaintiff, 
agreeing  that  he  would  not,  for 


the  period  of  five  years  from  May 
first  of  that  year,  carry  on  that 
business  in  said  village.  F.  car- 
ried on  the  business  until  Novem- 
ber 10,  1889;  he  had  given  a 
chattel  mortgage  on  a  portion  of 
the  property,  and  on  November 
9,  1889,  he  gave  a  bill  of  sale  to 
the  mortgagees  of  all  the  property 
connected  with  the  business; 
they,  on  the  next  day,  by  virtue 
of  the  mortgage  and  bill  of  sale, 
took  possession  of  the  property, 
closed  the  store  and  kept  it  closed 
until  November  nineteenth,  when 
plaintiff,  her  husband  acting  as 
her  a^ent,  purchased  the  interests 
of  said  mortgagees,  took  posses- 
sion, rc-opcncd  the  store  and 
thereafter  carried  on  the  business. 
Immediately  prior  to  such  pur- 
chase, plaintiff,  with  her  husband, 
agreed  that  she  would  furnish  the 
money  to  make  the  purchase  and 
that  he  would  take  charge  of  and 
carry  on  the  business  in  her  name, 
the  family  to  be  supported  out  of 
it.  On  May  25,  1891,  F.,  by  an 
instrument  in  writing  indorsed  on 
the  contmct  between  him  and 
defendant,  in  form  transferred  to 
plaintiff,  without  any  actual  con- 
sideration paid,  all  his  interest  in 
the  contract  and  the  covenants 
therein,  the  business  formerly 
carried  on  by  him  and  the  good 
will.  In  December,  1890,  dewnd- 
ant,  without  consent  of  plaintiff 
or  her  husband,  commenced 
carrying  on  a  similar  bakery  and 
confectionery  business  in  said 
village.  Held,  that  an  action  was 
maintainable  by  plaintiff  to 
restrain  defendant  from  carrying 
on  such  business  and  for  damages. 

Id. 

5.  The  maxim  of  caveat  emptor  as  a 
general  rule  applies  to  sales  of 
goods,  and  unless  there  is  some 
misrepresentation  or  artifice  to  dis- 
guise the  thing  sold,  or  some  war- 
ranty as  to  its  character  or  quality, 
the  vendee  is  bound  by  the  sale, 
notwithstanding  the  existence  of 
extrinsic  defects,  materially  affect- 
ing its  value,  known  to  the  vendor 
and  unknown  to  the  vendee. 
Bothmiller  v.  Stein.  581 

6.  The  exception  to  this  general  rule 
stated  and  the  authorities  upon 
subject  collated.  Id. 
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7.  It  sMms,  that  while  the  law  courts 
win  not  permit  the  recovery  of 
damages  against  a  vendor  in  a  case 
coming  under  the  general  rule, 
because  of  mere  concealment  of  a 
fact,  yet,  if  the  vendee  refused  to 
complete  the  contract  because  of 
the  concealment  of  a  material  fact, 
equity  will  refuse  to  compel  him 
to  do  80,  as  it  only  compels  spe- 
cific performance  of  a  contract 
which  is  fair  and  open  and  in  re- 
gard to  which*  all  the  material 
facts  known  to  each  have  been 
communicated  to  the  other.       Id. 

8.  In  regard  to  a  business  corpora- 
tion engaged  in  carrying  on  its 
business,  the  mere  fact  that  it  is 
temporarily  insolvent  is  not  of 
that  kind  of  materiality  as  excepts 
a  sale  of  its  stock  by  one  who  had 
knowledge  of  this  fact,  but  did 
not  disclose  it  to  the  purchaser, 
from  the  general  rule  of  caveat 
emptor.  Id. 

8eeTAx  Sales. 

SAVINGS  BANKS. 
See  Baitks  and  Bankinq. 


SEAL. 

1.  It  aeems,  that  the  mere  presence 
of  a  corporate  seal  upon  an  instru- 
ment in  the  form  of  a  promissory 
note,  executed  by  the  corporation 
without  any  evidence  that  its  offi- 
cers intended  to  or  did  affix  it, 
does  not  change  the  character  of 
the  instrument.     Weeks  v.  Ualer, 

374 

2.  As  to  whether  the  presence  upon 
such  an  instrument  of  the  corpo- 
rate seal  would  affect  its  nego- 
tiability, qtuere.  Id, 

8.  A  seal  unnecessarily  affixed  to  a 
contract  for  the  sale  of  personal 
property  cannot  affect  the  rights 
of  the  parties,  and  every  defense 
is  open  to  either  which  would 
exist  had  the  writing  not  been 
sealed-   Bridgery,  Goldsmith.   424 

SERVICE  AND  PROOF  OP. 

1.  To  make  competent  proof  of  the 
service  of  a  summons  the  affidavit 
of  the  person  who  made  the  serv- 


ice is  not  necessary;  the  affidavit 
of  a  third  person,  who  swears  un- 
equivocally and  positively  to  the 
service,  is  sufficient.  The  pre- 
sumption from  such  an  affidavit  is 
that  the  affiant  swears  from  per- 
sonal knowledge,  not  from  hear- 
say.    Murphy  v.  8hea.  78 

S.  In  an  action  to  compel  specific 
performance  by  the  vendor  of  a 
contract  for  the  sale  of  land,  it  ap- 
peared that  plaintiff  acquired  title 
on  sale  under  a  judgment  in  a 
foreclosure  suit,  one  of  the  de- 
fendants in  which  was  an  infant. 
Plaintiff  here  claimed  that  the 
summons  was  not  served  on  said 
infant,  and  so  his  interest  was  not 
cut  off  by  the  foreclosure  judg- 
ment The  judgment  roll  was 
put  in  evidence;  it  contained  a  pe- 
tition, entitled  in  the  action,  siened 
and  verified  by  the  father  of  the 
infant,  which  stated  that  the  su!n- 
mons  and  a  copy  of  the  complaint 
were  served  upon  the  infant  **  on 
the  —  day  of  September"  in  the 
year  stated.  The  petition  prayed 
for  the  appointment  of  a  guardian 
ad  litem  for  the  infant.  Such  a 
guardian  was  appointed;  he  ap- 
peared in  the  action  and  put  in  the 
usual  answer  of  such  a  guardian. 
Held,  that  the  judgment  roll  con- 
tained sufficient  and  competent 
evidence  of  service  of  the  sum- 
mons. Id, 

8.  Defendant  put  in  evidence  cer- 
tain papers  used  by  him  on  a  mo- 
tion in  the  foreclosure  suit  that  he 
be  relieved  from  the  purchase  on 
the  ground  that  the  infant  had  not 
been  served  with  the  summons. 
Among  them  was  an  affidavit  of 
the  f atner  to  the  effect  that  he  was 
mistaken  in  his  former  affidavit, 
and  that  the  infant  was  not  served, 
but  was  at  the  time  of  the  alleged 
service  out  of  the  state.  The  mo- 
tion was  denied.  Held,  that  if  the 
fact  pf  the  service  could  be  trav- 
ersed in  this  action  the  later  affi- 
davit was  not  conclusive,  but  the 
question  was  one  of  fact  to  be  de- 
termined by  the  trial  court,  and  it 
having  found  that  the  guardian 
ad  litem  was  daiy  appointed  and 
that  defendant's  title  was  good, 
this  included,  if  necessary  to  sus- 
tain the  judgment,  a  finoing  that 
the  summons  was  served.  Id, 
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4.  Under  the  pronslons  of  the  Code 
of  Civil  Procedure,  providing  for 
the  service  of  a  summons  by  pub- 
lication upon  a  defendant  out  of 
the  state  (§§  438.  439),  \<^hich  re- 
quire that  the  order  directing  such 
a  service  shall  be  founded  upon  a 
verified  complaint  showing  a  suf- 
llcient  cause  of  action  against  a 
defendant  to  be  served,  it  is  not 
sufficient  that  the  complaint  sets 
forth  facts  sufficient  to  constitute 
a  cause  of  action;  the  cause  of 
action  must  be  one  of  which  the 
court  can  take  cognizance.  Paget 
V.  Stewm^,  172 

SHIPPING. 

1.  Where  one  of  several  joint  own- 
ers of  a  vessel  by  contract  with 
the  others  takes  the  vessel  to  sail 
it  on  shares,  he  to  man  her,  to  pay 
the  crew,  furnish  supplies  and 
have  the  absolute  control  and 
management  thereof,  he  is  in  no 
sense  the  agent  of  his  co-owners, 
but  is  the  owner  of  the  vessel  pro 
hoc  vice.     Willianui  v.  Hays.     442 

"B.  Where  the  vessel  is  lost  through 
the  negligence  of  such  an  owner, 
he  is  liable  to  liis  co-owners  for 
the  loss.  Id, 


SPECIFIC  PERFORMANCE. 

1.  In  an  action  to  compel  specific 
performance  by  the  vendor  of  a 
contract  for  the  sale  of  land,  it 
appeared  that  plaintiff  acquired 
title  on  sale  under  a  judi^ment  in 
a  foreclosure  suit,  one  of  the  de- 
fendants in  which  was  an  infant. 
Plaintiff  here  claimed  that  the 
summons  was  not  served  on  said 
infant,  and  so  his  interest  was  not 
cut  oft  by  the  foreclosure  judg- 
ment. The  judgment  roll  was 
put  in  evidence;  it  contained  a 
l>ctitiou,  entitled  in  the  action, 
signed  and  verified  by  the  father 
of  the  infant,  which  stated  that 
the  summons  and  a  copy  of  the 
complaint  were  serve<l  upon  the 
infant  *'on  the  —  day  of  Septem- 
ber *'  in  the  year  stated.  The  peti- 
tion prayed  lor  the  appointment  of 
a  guardian  ad  litem  for  the  infant. 
Such  a  guardian  was  appointed; 
he  appeared  in  the  action  and  put 
in  the   usual  answer   of  such  a 


guardian.  HM,  that  the  Judg- 
ment roll  contained  sufficient  and 
competent  evidence  of  service  of 
the  summons.  Murphy  v.  Shea.  78 

2.  It  seetns  the  old  rule  in  equity, 
that  where  in  an  action  to  compel 
specific  performance  of  a  contract 
to  convey  real  estate,  it  appears 
that  the  defendant  is  unable  to 
perform  in  consequence  of  a  de- 
fect in  his  title,  which  arose  after 
the  making  of  the  contract,  with- 
out fault  on  his  part,  and  the 
plaintiff  knew  of  the  defect  when 
he  commenced  his  action,  the  court 
will  not  retain  the  action  for  the 
purpose  of  awarding  damages,  has 
been  so  modified  by  the  practice 
under  the  Code,  which  authorizes 
the  joinder  of  legal  and  equitable 
causes  of  action,  that  in  such  case 
tlie  action  will  be  retained,  and 
the  isue  as  to  breach  and  damages 
sent  to  a  jury  for  trial.  Haffey  v. 
Lynch.  241 

3.  Neither  the  old  rule  nor  the 
ground  upon  which  it  was  based, 
had  any  application  to  a  case 
where  the  aefect  has  disappeared 
at  the  time  of  trial,  and  in  such 
case,  both  under  the  ^Id  rule  and 
the  present  practice,  where  it  ap- 
pears that  there  was  a  defect  at 
the  time  of  the  commencement  of 
the  action,  but  the  same  has  ceased 
to  exist,  and  the  vendor's  title  is 
valid  and  perfect  at  the  time  of 
trial,  plaintiff  is  entitled  to  a  judg- 
ment for  specific  performance.  M. 

4.  In  an  action  to  compel  perform- 
ance of  a  contmct  to  cx>nvey  land 
"by  the  usual  deed  containing 
full  covenants  with  warranty 
these  facts  appeared:  At  the  date 
of  the  contract  defendant  had 
su('h  a  title  as  she  contracted  to 
give.  Thereafter  an  action  of 
ejectment  was  brought  against 
her  by  a  third  person,  who  claimed 
the  land  in  fee,  in  which  action  a 
lis  pendens  was  filed.  In  conse- 
quence of  this  defendant  refused 
to  make  a  conveyance.  Plaintiff 
knew  of  this  claim  and  of  the  lis 
pendens  when  he  commenced  the 
action.  Before  the  trial,  however, 
the  ejectment  suit  was  tried,  the 
complaint  dismissed,  and  the  judg- 
ment affirmed  by  the  Qeneml 
Term.     No  appea'l  was  taken  to 
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this  oourt  ftnd  the  time  to  appeal 
had  expired.  Plaintiff  at  the  trial 
herein  expressed  his  consent  to  ac 
cept  a  deed  in  terms  as  prescribed 
in  the  contract,  and  it  did  not  ap- 
pear that  defendant  liad  made  any 
effort  to  remove  the  incumbrance 
of  the  lis  pendens.  Ileld,  that 
plaintiff  was  entitled  to  the  relief 
sought;  that  it  was  defendant's 
duty  to  make  all  reasonable  effort 
to  remove  an^  obstacle  that  stood 
in  the  way  of  performance.      Id. 


STATE. 

The  state  can  neither  itself  appro- 
priate to  its  own  special,  continu- 
ous and  exclusive  use,  nor  can  it 
authorize  a  corporation  to  so  ap- 
propriate, any  portion  of  a  rural 
public  highway,  by  setting  up 
poles  therein  for  the  purpose  of 
supporting  telegraph  or  telephone 
wires.    JSels  v.  Am.  Tel.  db  Tel  Co. 

183 

STATUTES. 

1.  It  is  the  duty  of  the  court,  when 
passing  upon  an  act  of  the  Lcgis- 
bture,  to  uphold  and  give  effect 
to  it  if  pos^blc,  when  the  legisla- 
tive intent  is  plain.  People  ex  rel. 
V.  Bd,  County  Canvassers.  84 

2.  Where  a  statute  expresses  plainly 
the  legislative  intent,  and  provides 
fully  upon  the  subject  considered, 
it  is  not  invalidated  by  the  fact  that 
it  is  put  in  the  form  of  an  amend- 
ment to  a  statute  which  had  pre- 
viously been  repealed;  it  may  be 
uphela  as  an  independent  statute. 

Id. 

)  9,  chap.  489,  Laws  of  1867. 

(Jhap.  855.  Laics  of  1868. 

C/iap.  595,  Laics  of  1875. 

§  86,  chap.  606,  Laws  of  1875. 

Bee  Mayor,  etc.,  v.   ManluUtan  iS. 
Co.,  1. 

Cftap.  410,  Laws  of  1882. 

/See  Peopile  ex  rel.  Hoffman  v.  Board 
of  Education,  62. 

Chap.  484.  Ijam  of  1869. 

Chap.  187,  Laws  of  1876. 

See  In  re  L.  L  B.  R  Co.,  67. 

§^16,  chap.  179,  Laios  of  165d. 

Chap,  556,  Latos  of  1864. 

Chap.  414.  Lam  of  1888. 

864  Beople  ex  rel.  Strough  v.  Bd.  of 
Canvassers,  84.  / 


§§4. 5.  chap.  7ia  Laws  ^^1887. 

Chap  899,  Lam  of  1882. 

Bee  In  re  Fayerweather,  114. 

Chap.  718.  Lam  of  1887. 

Bee  In  re  Roosevelt,  12L 

Chap.  265,  Lam  of  IS^, 

Chap.  471.  Laws  of  1858. 

Bee  Eels  v.  Am.  Tel.  d  T.  Co.,  188. 

Chap  845.  Lam  of  lOeO. 

Bee  N.Y  Real  Estate  db  B.  L  Co.  T. 

Motley,  156. 

1  R.  8.,  754i  §  25, 

Bee  Palmer  v.  Culbertson,  218. 

Chap.  4.  Laws  <?/1891. 

Chap.  102.  Laws  of  1893. 

Bee  In  re  East  River   Bridge  Co,, 

249. 

Chap.  140,  Lam  <?f  1860, 

Bee  In  re  Southern  Boulevard  R  Co., 
253 

§  22.  chap.  899.  Zauw  <?/ 1892. 

See  In  re  Hoffman,  327. 

§§  68,  69,  70,  chap.  427,  Lam 

of  1855. 
Bee  People  ex  rel.  Marslh  v.  CamjfiM, 
885. 

5,  c^p.  691,  ZatM<7fl892. 
g  30,    chap.  687,  Laws  of  1892w 
Bee  MarstaUer  v.  MiOs,  398. 

§  273.  chap.  410,  LamoflBSSL 

Bee  People  ex  rel.  Mitchell  v.  Martin, 

407. 

Chap,  140,  Lam  of  1850. 

§§  4,   7,    cha^.  565,  Laws   cf 

1892. 
Bee  N.  Y.,  N.  H.  A  H.  R.  R.  Co.  v. 

Wdsh,  411. 

Chap.  680.  Laws  o/1892. 

Sse  People  v.  McKane,  456. 

S  18,  chap.  40,  Xauw  <2f  1848. 

See  Hunting  v.  Blun,  511^ 

Art.  7,   §§  2.    80,    chap.  666. 

Laws  of  1890. 
Bee  Vil.  of  Pelham  Manor  v.  JC  K 

Water  Co.,  582. 

Cliap.  737.  Lam  of  1878. 

Chap.  213.  Lam  <?/1881, 

Chap.  335.  LatMo/ 1886. 

Bee  In  re  City  of  BrooHyn,  696. 

Bee  Collateral  Inhbritance  Tax 
Act. 
Limitations  (Statute  of). 
Transfer  Tax  Act. 


STIPULATIOir. 

1.  The  parties  hereto  stipulated  that 
the  action  be  disoontinneH  apon 
terms  spedfled,  the  order  o^  ok- 
continuance  to  be  without  pivjn 
dice  to  A  motion  for  extra  ftUow- 
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ance,  and  if  allowance  be  granted 
and  not  paid,  that  defendants  could 
move  to  vacate  the  order  of  discon 
tinuance  ex  parte.  Upon  this  stf  pu  - 
lation  an  order  of  discon  tinuance 
was  entered  which  recited  that 
plaintiff  had  complied  with  all 
terms  "  except  to  the  extra  allow 
ance  to  be  hereafter  disposed  of." 
An  oixier  of  Specieil  Term  grantinff 
an  extra  allowance  was  reversed 
by  the  Qenend  Term  without  con- 
sidering the  merits,  on  the  ground, 
as  appears  by  its  order,  that  the 
court  had  no  power  after  discon- 
tinuance to  grant  an  extra  allow- 
ance. Held,  error;  that  the  parties 
had  power  to  enter  into  the  stipu- 
lation and  pursuant  to  it  the  jno- 
tion  for  extra  allowance  was  regu- 
lar, and  the  General  Term  had 
power  to  review  on  the  merits  the 
order  granting  it.  II,  B.,  M.  <&F. 
B,  CS.  V.  Town  Board  West- 
^ueter,  59 

2.  Where,  after  the  commencement 
of  an  action  by  a  corporation  to 
recover  an  indebtedness,  it  be- 
comes insolvent  and  a  receiver  of 
its  assets  is  appointed,  this  does 
not  affect  the  right  of  action;  this 
may  still  be  asserted  by  it  and  the 
action  continued  by  the  receiver 
without  any  substitution,  so  long 
as  there  is  no  dissolution  of  the 
corporation  by  judgment  of  the 
court.  U,  3.  Vtnegmr  Co,  v.  8par 
mer,  676 

STOCKHOLDERS. 

1.  Plaintiff,  who,  as  his  complaint 
stated,  sued  as  a  stockholder  of  a 
mining  corporation  in  his  own  be 
half  and  that  of  others  similarly 
.  situated,  sought  to  set  aside  and 
annul  various  transactions  relat 
ing  to  and  conveyances  of  property 
alleged  to  belong  to  the  corpora- 
tion, on  the  ground  that  said  con- 
veyances were  fraudulent,  and 
intended  to  injure  and  defraud 
plaintiff  and  othera  similarly 
situated  Among  the  alleged 
fraudulent  transactions  was  the 
foreclosure  of  a  mortgage  exe- 
cuted by  the  company.  Tne  com- 
plaint aUe^ed  that  in  the  fore- 
closure suit  the  corporation  and 
the  trustee  for  the  mortgage  bond 
holdere  were  made  defendants, 
and  appeared  and  answered,  set- 
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ting  forth  the  same  matters  as 
were  set  forth  in  the  complaint 
herein,  and  the  same  issues  were 
presented  in  that  action  as  in  this; 
those  issues  were  litigated  in  that 
action  and  determined  against  the 
defendants.  No  allegations  of 
collusion  or  other  grounds  which 
would  give  a  court  of  equity  juris- 
diction to  set  aside  the  judgment 
were  made  against  it.  Held,  that 
plaintiff  was  estopped  by  said 
judgment;  that  plaintiff's  right  of 
actiou  was  a  derivative  one,  he 
suing  not  primarily  in  his  own 
right,  but  in  that  of  the  corpora- 
tion, and  so  any  defense  which 
defendants  would  have  if  the 
corporation  was  plaintiff  might  be 
interposed  against  the  stock- 
holder. Alexander  Y.DonoTufe.  203 

2.  The  complaint  alleged  that  prior 
to  the  formation  of  said  corpora- 
tion the  property;  was  held  by 
trustees,  who  nad  issued  trust  cer- 
tificates, and  who  subsequently 
conveyed  to  another  corporation; 
that  plaintiff  held  certain  of  said 
certificates,  which,  more  than 
twelve  yeara  before  the  com- 
mencement of  this  action,  he  ex- 
changed for  stock  of  a  corpora- 
tion, and  subsequently  exchanged 
said  stock  for  the  stock  of  the 
corporation  as  a  stocUiolder  of 
which  he  sued,  to  which  the 
property  had  been  transferred. 
Held,  that  plaintiff  could  not,  at 
least  until  he  had  repudiated  the 
exchange  as  void,  claim  as  cestui 
que  trust,  and  s6  escape  the  bar  of 
the  foreclosure  judgment;  that 
even  if  not  bound  to  rescind  and 
to  offer  to  surrender  his  stock,  and 
demand  to  be  reinstated  in  his 
position  as  a  certificate  holder  be- 
.Tore  the  commencement  of  his 
action,  or  in  his  complaint,  he  was 
at  least  bound  to  do  so  on  the  trial, 
and  having  failed  so  to  do  could 
only  claim  as  stockholder,  and 
was  bound  by  the  foreclosure 
judgment.  Id. 

8.  Where  a  stockholder  brings  an 
action  against  his  corporation  and 
fails,  the  payment  by  him  of  the 
judgment  for  costs  puts  him  in  the 
same  relations  to  the  corporation 
that  he  has  occupied  before,  and 
the  directora  may  not  resist  an  ap- 
plication for  the  transfer  of  ni8 
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stock  by  setting  up  a  claim  that 
by  reason  of  the  suit  the  corpora- 
tion was  obliged  to  pay  counsel 
fees  and  expenses  in  the  litigation 
which  were  not  covered  by  the 
taxable  costs.   Cassagne  v.  Marvin. 

292 

4.  In  an  action  under  the  General 
Manufacturing  Act  (§  18,  chap.  40, 
Laws  of  1848)  to  enforce  the  lia- 
bility imposed  by  the  act  upon  a 
stockholder  of  an  insolvent  corpo- 
ration, to  excuse  the  non-perform- 
ance of  the  condition  precedent  to 
such  liability,  i.  «.,  the  recovery 
of  a  Judgment  against  the  corpo- 
ration and  the  return  of  an  execu- 
tion issued  thereon  unsatisfied, 
plaintiff  produced  a  record  of  a 
judgment  in  an  action  in  the  Su- 
preme Court,  brought  by  a  Judg- 
ment creditor  of  tne  corporation 
to  sequestrate  its  property  and  for 
the  appointment  of  a  receiver. 
The  complaint  in  that  action  al- 
leged the  recovery  of  a  judgment 
against  the  corporation  in  the 
Auburn  City  Court,  and  the  issue 
and  return  of  an  execution  thereon 
unsatisfied.  The  judgment  granted 
the  relief  sought,  and  forbade 
creditors  from  suing  the  company. 
The  corporation  was  not  located 
in  said  city.  Defendant  claimed 
that  the  judgment  was  void  for 
want  of  Jurisdiction »  and  so  the 
injunction  was  a  nullity  and  might 
have  been  disregarded.  Held, 
that,  conceding  the  invalidity  of 
the  judgment,  plaintiff  was  not 
bound  to  disregard  it,  and  that  the 
non-performance  of  the  condition 
was  excused;  but,  held,  that  the 
complaint  in  the  former  action 
presented  a  case  over  which  the 
court  had  jurisdiction;  that  the 
question  as  to  the  validity  of  the 
City  Court  judgment  was  one  of 
law  for  it  to  decide,  and,  althouj^h 
It  erred  in  adjudging  it  to  be  valid, 
this  was  a  judicial  error,  and  the 
Judgment  of  sequestration  could 
not  be  attacked  collaterally,  but 
the  mistake,  if  made,  was  avail- 
able only  on  appeal  or  some 
direct  review  of  the  decision. 
Munting  v.  Blun.  511 


STREETS. 
See  Highways. 


SUMMONS. 

1.  To  make  competent  proof  of  the 
service  of  a  summons  the  afiSdavit 
of  the  person  who  made  the  service 
is  not  necessary;  the  afBdavit  of  a 
third  person,  who  sweara  un- 
equivocally and  positively  to  the 
service,  is  sufllcient.  The  pre- 
sumption from  such  an  afildavit 
is  that  the  afilant  swears  from  per- 
sonal knowledge,  not  from  hear- 
say.    Murphy  v.  Shsa.  78 

2.  Defendant  put  in  evidence  cer- 
tain papers  used  by  him  on  a  mo- 
tion in  the  foreclosure  suit  that  he 
be  relieved  from  the  purchase  on 
the  ground  that  the  infant  had  not 
been  served  with  the  summons. 
Among  them  was  an  aflldavit  of 
the  father  to  the  effect  that  he  was 
mistaken  in  his  former  aflldavit, 
and  that  the  infant  was  not  served, 
but  was  at  the  time  of  the  alleged 
service  out  of  the  state.  The  mo- 
tion was  denied.  HeUf,  that  if 
the  fact  of  the  service  could  be 
traversed  in  this  action  the  later 
affidavit  was  not  conclusive,  but 
the  question  was  one  of  fact  to  be 
determined  by  the  trial  court,  and 
it  having  found  that  the  guardian 
ad  litem  was  duly  appointed  and 
that  defendant's  title  was  good, 
this  included,  if  necessary  to  sus- 
tain the  Judgment,  a  finding  that 
the  summons  was  served.  Id. 

8.  Under  the  provisions  of  the  Code 
of  Civil  Procedure,  providing  for 
the  service  of  a  summons  by  pub- 
lication upon  a  defendant  out  of 
the  state  (§§  488,  439),  which  re- 
quire that  the  order  directing 
such  a  service  shall  be  founded 
upon  a  verified  complaint  show- 
ing a  sufllcient  cause  of  action 
against  a  defendant  to  be  served, 
it  is  not  sufficient  that  the  com- 
plaint sets  forth  facts  sufficient  to 
constitute  a  cause  of  action;  the 
cause  of  action  must  be  one  of 
which  the  court  can  take  cogni- 
zance,    fiaget  v.  Stecefis.  172 

4,  An  action  was  brought  in  the 
Court  of  Common  Pleas  iu  and  for 
the  city  and  county  of  New  York 
to  remove  two  trustees  of  a  trust 
created  under  a  will,  one  of  whom 
is  and  was  at  the  commencement 
of  the  action  and  during  the  time 
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mentioned  in  the  complaint  a 
resident  of  Massachusetts,  and 
none  of  the  acts  complained  of 
were  done  in  this  state.  One  of 
the  p^laintiffs,  also  a  trustee,  re- 
sides in  the  city  of  New  York;  the 
other  plaintiff,  a  cestui  que  trust, 
resides  in  England.  An  order 
was  made  for  the  service  of  the 
summons  on  said  non-resident 
trustee  by  publication.  On  mo- 
tion to  vacate  the  order,  hdd,  that 
said  court  had  no  jurisdiction; 
and  so,  that  a  denial  oi  the  molion 
was  error.  Id. 


SUPERIOR  CITY  COURTS. 

1.  An  action  to  remove  testamentary 
trustees,  holding  title  to  real  estate 
under  the  trust,  is  a  purely  per- 
sonal action,  having  no  connection 
with  the  title,  within  the  meaning 
of  the  provision  of  said  Code 
(Subd.  1,  §  268),  giving  to  superior 
city  courts  jurisdiction  in  an  ac- 
tion to  procure  a  judgment  affect- 
ing an  estate  or  interest  in  real 
property  or  a  chattel  real.  Paget 
V.  Stevens.  172 

%  The  provision  of  said  Code  (Subd. 
1,  §  263),  giving  to  said  courts 
j  unsdiction  of  an  action  ' '  brought 
by  a  resident  of  the  city  wherein 
the  court  is  located  against  a 
natural  person  who  is  not  a  resi- 
dent of  the  state,"  includes  cases 
where  a  sole  plaintiff  or  all  of  the 
plaintiffs  are  residents  of  the  city; 
It  does  not  give  jurisdiction  where 
one  of  two  or  more  plaintiffs, 
who  is  not  merely  a  formal,  but  an 
interested  party  is  a  non-resident. 

Id, 

Z,  An  action  was  brought  in  the 
Court  of  Common  Pleas  in  and 
for  the  city  and  county  of  New 
York  to  remove  two  trustees  of 
a  trust  created  under  a  will,  one 
of  whom  is  and  was  at  the  com- 
mencement of  the  action  and  dur- 
ing the  time  mentioned  in  the 
complaint  a  resident  of  Massa- 
chusetts, and  none  of  the  acts  com- 
plained of  were  done  in  this  state. 
One  of  the  plaintiffs,  also  a  trus- 
tee, resides  in  the  city  of  New 
York;  the  other  plaintiff,  a  cestui 
que  trust,  resides  in  England.  An 
order  was  made  for  the  service  of 


the  summons  on  said  non-resi- 
dent trustee  by  publication.  On 
motion  to  vacate  the  order,  Tidd, 
that  said  court  had  no  jurisdic- 
tion, and  so,  that  a  denial  of  the 
motion  was  error.  Id, 


SUPPLEMENTARY  PRO- 
CEEDINGS. 

1.  Under  the  provisions  of  the  Code 
of  Civil  Procedure  (§  2485)  auihor- 
izing  a  judgment  creditor  to  in- 
stitute proceedings  supplemen- 
tary to  execution  "at  any  time 
within  ten  years  after  the  return 
wholly  or  partly  unsatisfied  of  an 
execution  against  property,"  an 
execution  which  is  effective  to  ex- 
haust the  remedy  at  law  is  in- 
tended; and  so,  it  is  not  enough 
that  forms  are  observed  hy  the 
return  of  an  execution  which  is 
not  effective  to  reach  all  of  the 
debtor's  property,  and  the  right 
does  not  arise  unless  at  the  time 
of  issuing  the  execution  the  cred- 
itor had  a  judgment  which  was  a 
lien  on  the  debtor's  real  estate  and 
chattels  real,  so  that  the  execu- 
tion could  reach  them  as  Veil  as 
his  personal  property.  /.  iSb  F. 
Nat,  Bank  v.  Quaekenbuth.       567 

2.  Where,  therefore,  a  judgment 
was  recovered  in  January,  1879, 
and  execution  was  issued  thereon 
in  March,  1804,  and  upon  return 
thereof  unsatisfied  an  order  was 
issued  requiring  defendant  to 
appear  and  answer  in  supplemen- 
tary proceedings,  held,  that  a  mo- 
tion to  vacate  the  order  was  im- 
properly dented;  that  as  under 
said  Code  (§  1251)  the  lien  of  the 
judgment  upon  ^defendant's  real 
estate  and  chattds  real  ceased 
after  ten  years,  the  execution  was 
not  effective  to  reach  all  the 
debtor's  property  so  as  to  exhaust 
the  legal  remedy,  and,  as  no  steps 
had  been  taken  to  re-establish  the 
lien,  the  proceedings  were  im- 
properly instituted.  Id, 

8.  A  prior  execution  had  been  issued 
upon  the  judgment  immediately 
after  its  rendition,  which  was  re- 
turned unsatisfied.  Ildd,  that  the 
right  to  maintain  supplementary 
proceedings  then  accrued  and  be- 
came barred  after  the  lapse  of  ten 
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years,  in  the  absence  of  some  new 
proceedings  to  revive  it,  to  which 
the  debtor  was  a  party.  Id, 


TAXATION. 

See  ASSE8BHEI7T  AND  TAXATION. 

Collateral  Inhebitancb  Tax 

Act. 
Tbanbfeb  Tax  Act. 


TAX  SALES. 

1.  On  application  to  the  state  comp- 
troller under  the  statute  (§§  68,  69, 
70,  chap.  427,  Laws  of  1855)  for 
the  redemption  of  a  tract  of  land 
containing  5,455  acres,  sold  for 
impaid  taxes,  it  was  claimed  by 
the  appellant  that  one  D.  had  been 
an  actual  occupant  of  part  of  said 
land  during  the  two  years  subse- 
quent to  the  delivery  of  the  comp- 
troller's deed,  and  no  notice  to  re- 
deem had  been  served  upon  him. 
It  appeared  that  D.  occupied  a 
loghouse  on  an  island  in  a  lake  in- 
cluded in  the  tract  as  a  hunting 
camp  at  irregular  intervals,  and 
without  any  use  of  the  mainland, 
except  to  roam  over  it  in  pursuit 
of  game.  Held,  that  this  aid  not 
constitute  actual  occupancy  within 
the  meaning  of  the  statute,  and  so 
that  the  application  was  properly 
denied.    People  ex  rel.  v.  Gampbell. 

885 

2,  The  application  was  made  by  one 
M. ;  the  papers  did  not  show  that 
he  had  any  mterest  in  the  premises. 
Held,  that  the  provision  of  the  act 
(§  70)  providing  that  "  the  occu- 

■  pant  or  any  other  person  »  *  » 
may  redeem  the  said  land,"  did 
not  permit  a  stranger  to  the  title 
to  intervene,  but  only  included 
"any  other  person"  having,  or 
claiming  in  good  faith  to  have, 
such  substantial  interest  in  the 
premises  as  would  entitle  him  to 
redeem;  and  so,  that  the  applicant 
was  not  entitled  to  redeem.        Id, 


TELEGRAPH  COMPANIES. 

1.  The  state  can  neither  itself  appro- 
priate to  its  own  special,  continu- 
ous and  exclusive  use,  nor  can  it 
authorize  a  corporation  to  so  ap- 


propriate, any  portion  of  a  ronl 
public  highway,  by  setting  up 
poles  therein  for  the  purpose  of 
supporting  telegraph  or  telephone 
wires.    Eels  v.  Am.  Tel,  df  Tel,  Co. 


2.  The  question  as  to  the  legality  of 
such  a  use  is  not  affected  by  the 
fact  that  the  legislature  by  statu- 
tory enactments  has  manifested  its 
belief  in  the  existence  of  such  a 
right,  or  by  the  fact  that  adjoining 
bwners  have  genei^ally  acquiesced 
in  such  a  use.  Id. 

8.  Where,  therefore,  a  telegraph  and 
telephone  company,  organized 
under  the  laws  of  this  state  (Chap. 
265,  Laws  of  1848,  as  amended  by 
chap.  471,  Laws  of  1858),  had, 
without  the  consent  of  an  adjoin- 
ing owner,  who  owned  the  fee  of 
a  nighway,  and  without  having 
acquired  the  right  by  condemna- 
tion proceedings,  erected  its  poles 
in  the  highway  and  strung  wires 
thereon  for  the  purposes  of  its 
business,  ?iM,  that  such  a  use  of 
the  highway  was  unlawful;  and 
that  an  action  of  ejectment  was 
maintainable  against  it.  Id. 


TELEPHONE  COMPANIES. 
See  Teleobaph  Cobcpanies. 

TENANT   BY  THE    CURTESY. 

Ae  to  hov>  right  of  husband  cu 

tenant  by  the  curtesy  is  to  be  enforced. 
See  Harrey  v.  Bntbin,  151 

TITLE. 

1,  A  failure  to  file  a  chattel  mort- 
gage, where  there  is  no  change  of 
possession  of  the  mortgaged  prop- 
erty, renders  it  void  as  to  then 
existing  creditors  of  the  mort- 
gagor, and  the  mortgagee  cannot 
Siereafter  acquire  title  to  property 
by  taking  possession  and  selling 
the  same  under  the  mortgage  and 
bidding  it  off  on  the  sale,  and  this, 
although  the  mortgage  was  given 
in  good  faith  to  secure  an  actual 
indebtedness.  Stephens  v.  Per- 
rine,  '     476 
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2.  It  teemSf  a  bona  fide  transfer  of 
the  property  hy  the  mortgagor  to 
the  mortgagee,  in  payment  of  the 
mortgage  debt,  before  a  creditor 
has  obtained  iudgmcntand  execu- 
tion or  any  uen  upon  the  prop- 
erty, will  give  a  good  title  to  the 
mortgagee  and  so  defeat  the  cred- 
itor's right  to  assail  the  mortgage. 

Id. 

S.  In  an  action  of  ejectment  plaintiff 
proved  title  under  a  sale  on  fore- 
closure of  mortgages  covering  a 
tract  of  land  including  the  land  in 
question  executed  in  1852  by  the 
then  owner.  These  facts  appeared 
from  defendant's  evidence:  In  1861 
the  owner  gave  D.  a  contract  for 
the  land  in  question.  In  1867  D. 
executed  a  conveyance  thereof  to 
R.  who  gave  a  contract  therefor 
to  H.*  The  latter  executed  a  con- 

•  veyance  thereof  to  defendants. 
At  the  time  of  the  commencement 
of  the  foreclosure  suit  R.  was  in 
possession.  D.  and  R.  were  par- 
ties to  the  foreclosure  suit.  Neither 
the  plaintiff  in  the  foreclosure  suit 
nor  t^e  purchaser  at  the  foreclos- 
ure sale  had  notice  of  any  rights 
or  interest  of  H.  in  the  land.  It 
appeared  that  D.  before  the  con- 
veyance to  R.  executed  a  convey- 
ance of  the  land  to  another  for  a 
good  consideration;  also,  that 
neither  of  the  contracts  above 
specified  were  ever  performed. 
Ileldj  that  defendants  failed  to 
show  any  title  or  equitable  inter- 
ests; and  so,  were  not  entitled  to 
any  relief.   Dyke  v.  Spargur.   661 


TORTS. 

1.  An  insane  person  is  liable  for  his 
torts  the  same  as  a  sane  person, 
except  for  those  torts  in  which 
malice,  and,  therefore,  intention, 
is  a  necessary  ingredient.  Wil- 
Hams  V.  Hays.  442 

2.  In  respect  to  this  liability  there  is 
no  distinction  between  torts  of 
non-feasance  and  of  misfeasance, 
and  so  an  insane  person  is  liable 
for  injuries  caused  by  his  tortious 
nej^ligence,  and  so  far  as  this  lia- 
bility is  concerned,  is  held  to  the 
same  degree  of  care  and  diligence 
as  a  person  of  sound  mind.       Id. 


8.  The  authorities  on  the  subject  of 
the  liability  of  insane  persons  for 
torts  collated.  Id» 


TRANSFER  TAX  ACT. 

1.  By  the  will  of  H.  she  gave  a  fund 
of  $50,000  to  trustees  in  trust  to 
hold  the  same  for  the  lives  of  the 
mother  of  the  testatrix  and  of  her 
daughter,  the  income  to  be  paid  to 
the  mother  for  life  and  if  the 
daughter  survived,  to  her  for  life, 
the  principal  at  the  expiration  of 
the  trust  to  be  paid  to  the  issue 
of  the  daughter,  if  any  living  at  her 
death,  if  none  then  to  two  nieces 
of  the  testatrix.  The  testatrix 
died  leaving  her  mother,  daughter 
and  a  child  of  the  latter  surviving. 
In  proceedings  before  the  surro- 
gate to  fix  the  amount  of  tax,  un- 
der the  Transfer  Tax  Act  of  1892 
(Chap.  309,  Laws  of  1892),  it  was 
decided  that  the  value  of  the 
mother's  life  estate  was  less  than 
110,000.  HM,  that  under  the 
provision  of  said  act  (§  22)  de- 
claring that  the  words  "estate" 
and  **  property,"  as  used  therein, 
shall  **  mean  the  property  or  inter- 
est therein  of  the  testator"  passing 
or  transferred,  not  that  *'  passing 
or  transferred  to  individual  lega- 
tees," etc.,  and  that  the  word 
"transfer"  shaU  "include  the 
passing  of  property  or  interest 
therein  in  possession  or  enjoy- 
ment," the  life  estate  of  the 
mother  did  not  come  within  the 
limitation  in  said  act  (§  2)  declar- 
ing that  "such  transfer  of  prop- 
erty shall  not  be  taxable  under 
this  act  unless  it  is  personal  prop- 
erty of  the  value  of  ten  thousand 
dollars  or  more;"  that  the  limita- 
tion applied  to  the  aggregate 
value  of  all  the  property  so  trans- 
ferred, not  to  the  separate  value 
of  each  several  transfer;  and  so, 
that  the  mother's  interest  was  tax- 

.  able;  but  that  the  estates  of  the 
daughter  and  grandchild  were  not 
presently  taxable,  and  could  only 
be  taxed  when  their  rights  became 
fixed  and  actual.    In  re  Hoffman, 

827 

2.  It  teems,  that  said  definitions  do 
not  affect  the  eeneral  nature  of 
the  tax  imposed  by  the  act  as 
heretofore    determined     by    this 
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court;  i.  e.,  that  the  tax  is  im- 
posed upon  the  right  of  succes- 
sion to  property  or  estates  which 
vest  in  the  successors  severally, 
and  not  upon  the  property  or 
estate  of  the  decedent;  but  they 
apply  simply  to  provisions  of  the 
act,  like  the  one  fixing  the  limita- 
tion, where  the  word  "property" 
is  used  by  itself  and  to  some  ex- 
tent ambiguously,  and,  therefore, 
needs  the  nelp  of  a  definition.  Id. 


TRANSPORTATION  CORPORA- 
TIONS ACT. 

J9ee  Wateb  Works  Companies. 


TRIAL. 

1.  The  parties  entered  into  a  con- 
tract by  which  plaintiff  agreed  to 
supervise  and  build  a  house  for  de- 
fendant, to  contract  for  the  work 
and  charge  everything  at  the  ex- 
act cost,  tor  which  he  was  to  fur- 
nish vouchers.  In  an  action  to 
recover  a  lialance  alleged  to  be 
due  for  moneys  paid  out  by  plain- 
tiff for  work  and  materials,  it  ap- 
peared that  plaintiff  rendered  a 
statement  to  defendant  of  monevs 
expended,  accompanied  by  tne 
vouchers  therefor,  and  upon  the 
trial  he  proved  the  expenditure  of 
all  the  moneys  claimed.  Held, 
that  the  evidence  was  sufficient  to 
sustain  a  recovery;  that  plaintiff 
acted  as  agent  for  defendant,  and 
as  such  was  bound  simply  to  act 
in  good  fdith  and  in  the  usual  way 
in  making  expenditures;  that  it 
was  not  necessary  for  him  to  show 
that  all  the  materials  charged  were 
actually  used  in  the  building,  but 
the  vouchers  were  sufficient  pn'wa 
facte  evidence,  and  as  to  the  labor, 
it  was  sufficient  for  him  to  show, 
as  was  shown,  that  he  employed 
men  upon  the  building  under  fore- 
men who  kept  their  time,  and  that 
he  made  payments  according  to 
the  time  thus  kept.    Blazo  v.  Gftll. 

232 

2.  While  the  uncorroborated  evi- 
dence of  prostitutes  alone  is  insuf- 
ficient to  sustain  a  charge  of  adul- 
tery in  an  action  for  divorce,  yet 
slight  corroboration  is  sufficient 
where  the  defendant  fails  to  take 


the  stand  in  his  own  behalf.     Mc- 
Carthy V.  McCarthy.  285 

8.  In  an  action  by  a  wife  for  divorce 
on  the  ground  of  adultery,  where 
the  case  is  litigated,  it  is  not  in- 
cumbent upon  the  plaintiff  to 
make  affirmative  proof  of  the  alle- 
gations inserted  m  her  complaint 
in  compliance  with  the  rules  of 
the  Supreme  Court  (Rule  73),  i.  c, 
that  the  adultery  charged  was 
"without  the  consent,  privity  or 
procurement  of  the  plaintiff,"  and 
that  the  latter  has  not  voluntarily 
cohabited  with  defendant  since 
discovery  of  the  fact:  these  are 
matters  of  affirmative  defense.  It 
is  only  to  provide  for  a  case  of  de- 
fendant suffering  a  default  that 
these  possible  defenses  are  re- 
quired to  be  negatived  by  plaintiff 
by  verified  complaint  or  affidavit. 

Id. 

4.  Where,  in  such  an  action,  the 
charges  of  adultery  in  the  com- 
plaint are  put  in  issue  by  the  an- 
swer, and  counter  allegations  of 
adultery  on  the  part  of  plaintiff 
are  made  thereon,  and  the  issues 
are  tried  together,  the  reception  of 
testimony  of  the  plaintiff,  incom- 
petent under  the  Code  of  Civil 
Procedure  (|^  881)  as  to  the  issues 
presented  upon  the  charges  in  the 
complaint,  but  which  is  competent 
upon  the  issues  presented  by  the 
counter  charges  in  the  answer,  is 
not  error.  Id. 

5.  It  seems  the  old  rule  in  equity, 
that  where  in  an  action  to  compel 
specific  performance  of  a  contract 
to  convey  real  estate,  it  appears 
that  the  defendant  is  unable  to 
perform  in  consequence  of  a  de- 
fect in  his  title,  which  arose  after 
the  making  of  the  contract,  with- 
out fault  on  his  part,  and  the 
plaintiff  knew  of  the  defect  when 
he  commenced  his  action,  the 
court  will  not  retain  the  action  for 
the  purpose  of  awarding  damages, 
has  been  so  modified  by  the  prac- 
tice under  the  Code,  which  au- 
thorizes the  joinder  of  legal  and 
equitable  causes  of  action,  that  in 
such  case  the  ^.ction  will  be  re- 
tained, and  the  issue  as  to  breach 
and  damages  sent  to  a  jury  for 
trial.     Ilaffey  v.  Lynch.  241 
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0.  Neither  the  old  rule  nor  the  ground 
upon  which  it  was  based,  Imd  any 
application  to  a  case  where  the  de- 
fect has  disappeared  at  the  time  of 
trial,  and  in  such  case,  both  under 
the  old  rule  and  the  present  prac- 
tice, where  it  appears  that  there 
was  a  defect  at  the  time  of  the 
commencement  of  the  action,  but 
the  same  has  ceased  to  exist,  and 
the  vendor*8  title  is  valid  and  per- 
fect at  the  time  of  trial,  plaintiff  is 
entitled  to  a  judgment  for  specific 
performance.  Id. 

7.  £quity  courts,  as  a  general  rule, 
look  »t  the  conditions  existing  at 
the  time  of  the  close  of  a  trial 
therein  and  adapt  their  relief  to 
those  conditions,  and  the  plaintiff 
will  not  be  turned  out  of  court 
because  of  any  defense  interposed, 
if  at  the  time  of  trial  the  facts  are 
such,  that  if  he  then  commenced 
the  action,  he  would  be  entitled  to 
the  equitable  relief  sought.       Id. 

8.  A  policy  of  insurance  contained 
a  clause'  declaring  that  "this 
policy  shall  cover  any  direct  loss 
or  damage  caused  by  lightning 
(meaning  thereby  the  commonly 
accepted  use  of  the  term  lightning, 
and  in  no  case  to  include  loss  or 
damage  by  cyclone,  tornado  or 
wind  storm)."  In  an  action  on 
the  policy  plaintiff's  evidence  was 
to  the  effect  tliat  the  buildings 
insured  were  struck  by  lightning, 
and  that  immediately  thereafter  a 
high  wind  came  up ;  it  also 
appeared  that  part  of  the  damage 
done  was  due  to  the  wind.  The 
court  charged  the  jury  in  sub- 
stance, among  other  things,  that 
if  they  found  that  the  buildings 
were  struck  by  lightning,  and 
this  was  the  primary  cause  of  the 
loss,  plaintiff  was  entitled  to 
recover  the  whole  loss,  although 
the  wind  increased  the  damage. 
The  court  also  refused  to  charge 
that  "  the  jury  must  strictly  con- 
fine their  verdict  to  the  actual 
damage  done  by  the  lightning, 
and  cannot  give  a  verdict  for  the 
damage  done  by  the  wind.  **  JIdd, 
error ;  that  under  the  policy  the 
recovery  should  have  been  limited 
to  the  direct  loss  or  damage  done 
by  the  lightning.  Beakea  v. 
Phasnix  Ins.  Co.  402 


9.  Where  evidence  tending  to  prove 
a  material  fact  at  issue  in  an 
action,  but  which  requires  proof 
of  other  facts  to  complete  the 
chain  of  proof,  is  received  under 
objection,  and  such  other  facts 
are  not  proved,  the  presence  of 
the  evidence  in  the  record  is  no 
ground  for  reversal  in  the  absence 
of  a  motion  to  strike  it  out.  U. 
S.  Vinegar  Co.  v.  Schlegd.         587 

10.  In  an  action  brought  by  a  cor- 
poration of  another  state  to  re- 
cover upon  a  subscription  to  its 
capital  stock,  one  defense  was 
that  plaintiff  was  incorporated  for 
an  illegal  purpose.  There  was  no 
proof  of  any  corporate  act  poioting 
to  any  illegal  purpose  or  object. 
The  proof  on  that  point  was  a 
printed  prospectus  issued  by  cer- 
tain promoters  of  the  company,  a 
blank  form  of  contract  to  be  used, 
and  numerous  acts  and  declara- 
tions by  them  before  the  corpora- 
tion was  created.  It  did  not  ap- 
pear that  these  were  ever  adopted 
or  acted  upon  by  the  corporation. 
Sekl^  that  the  defense  was  not 
sustained;  that  such  documents, 
acts  and  declarations  could  not  be 
used  to  defeat  contracts  made 
with  or  obligations  incurred  by  an 
individual  to  the  corporation;  'and 
so,  it  was  immaterial  whether  they 
furnished  evidence  of  any  illegal 
purpose  by  any  one.  '         Id. 

11.  In  an  action  by  an  employee  to 
recov^er  an  amount  claimed  to  be 
due  under  a  contract  of  employ- 
ment, a  settlement,  an  accord  and 
satisfjiction,  or  payment  in  full, 
are  affirmative  defenses,  and  where 
not  pleaded,  evidence  properly 
received  as  bearing  upon  the 
terms  of  the  contract  m:iy  not  be 
used  to  establish  such  a  defense. 
Dibble  V.  Dirnick.  549 

13.  In  an  action  to  recover  an  alleged 
loan,  the  complaint  set  up  part 
payment  by  delivery  of  certain 
goods  and  asked  judgment  for  the 
balance.  The  answer,  after  a  gen- 
eral denial,  alleged  a  s,ile  and  de- 
livery of  goods  by  defendants  to 
plaintiffs,  at  an  agreed  price, 
payments  thereon  to  an  amount 
specified,  leaving  a  balance  due, 
for  which  judgment  was  asked. 
Plaintiff,    on    the    trial,    simply 
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produced  drafts  drawn  by  de- 
fendants upon  them  and  his  ac- 
ceptance and  payment  thereof. 
No  motion  for  a  non-suit  was  made 
and.  the  trial  proceeded,  the  sub- 
stantial controversy  being  as  to  the 
agreed  price  for  the  gooas  sold,  in 
regard  to  which  the  evidence  was 
conflicting,  and  the  only  claim  of 
plaintiffs,  if  any,  was  for  an  over- 
payment. The  court  was  re- 
quested by  plaintiffs,  but  refused, 
to  charge  that,  so  far  as  the  coun- 
terclaim was  concerned,  the  bur- 
den of  proof  rested  upon  defend- 
ants. Held,  no  error;  that  while 
the  charge  would  have  been  proper 
had  plaintiffs  proved  the  alleged 
loan,  as  they  failed  in  this  and 
were  obliged  to  prove  an  over- 
payment on  the  contract  of  sale, 
and  to  show  this  were  required  to 
prove  its  terms,  upon  this  issue 
they,  not  the  defendants,  had  the 
affirmative.   Daylev.  Unglish.    556 

]f  a  rnutake  Jias  been  made  in 

drafting  a  contract,  or  it  is  ambigu- 
ous or  indefinite,  or  does  not  express 
the  intent  of  all  the  parties,  it  is  the 
duty  of  t/ie  trial  court,  in  an  action 
upon  'th€  contract  tried  by  t/ie  court,  to 
find  the  facts.  If  the  ambiguity  can 
be  solved,  or  an  omission  to  express 
what  the  parties  Iiad  in  mind  can  be 
supplied  by  oral  proof,  then  the  par- 
ticular fact  estabUslied  should  be 
found,  and,  in  the  absence  of  svah  a 
finding,  this  court  may  not  resort  to 
the  evidence  to  speU  out  what  the  par- 
ties intended  to  embody  in  the  instru- 
ment. 

dee  Gamp  v.  Treanor  (Mem.).    649 

See  Crimikal.  Trial. 


TRUSTS  AND  TRUSTEES. 

1.  Certain  holders  of  bonds  secured 
by  mortgage  upon  a  hotel,  which 
was  bemg  foreclosed,  entered 
into  an  agreement  with  each 
other  by  which  defendants,  who 
were  parties  to  the  agreement, 
were  appointed  trustees,  and  were 
authorized  to  purchase  the  prop- 
erty on  the  foreclosure  sale  and 
hold  it  for  the  benefit  of  those 
joining  in  the  agreement.  De- 
fendants purchasea  the  property, 
took  a  conveyance  and  ent^ed 
into    possession    thereof;    there- 


after the  parties  to  the  agreement 
executed  another  instrument  rati- 
fying  and  confirming  the  trust  and 
waiving  all  matters  and  things 
that  could  impeach  or  invalidate 
it.  Defendants,  as  such  trustees, 
under  an  arrangement  with  the 
contracting  parties,  issued  to  each 
a  certificate  for  his  share,  transfer- 
able in  form.  On  the  back  of  each 
certificate  was  a  printed  form  of 
transfer  the  same  as  that  in  com- 
mon use  with  respect  to  certificates 
of  corporate  stock  to  which  a  note 
was  appended  to  the  effect  that  a 
purchaser  might  receive  a  new 
certificate  on  return  of  the  original 
to  the  trustees  properly  assigned. 
R.,  the  holder  of  one  of  these  cer- 
tificates, duly  assigned  the  same 
to  plaintiff  for  a  valuable  and  full 
consideration.  Prior  to  the  as- 
signment, plaintiff  agreed  to  pur- 
c^e  on  condition  that  a  new 
certificate  in  her  name  could  be 
procured.  She  corresponded  with 
defendants  and  was  induced 
thereby  to  believe  that  there 
would  be  no  difficulty  in  this  re- 
spect, and  thereupon  she  com- 
pleted the  purchase.  On  pre- 
sentation of  the  assigned  certifi- 
cate defendants  refused  to  issue  a 
new  one  to  plaintiff.  At  the  time 
of  the  assignment  a  suit  was  pend- 
ing brought  by  R.  against  defend- 
ants to  recover  a  dividend  alleged 
to  be  due  for  her  share  of  the  rents 
and  profits.  After  the  assignment 
said  action  was  brought  to  trial, 
R.  was  defeated  and  a  judgment 
rendered  against  her  for  costs, 
which  she  paid.  Defendants  in- 
curred expenses  in  the  action  over 
and  above  the  costs  taxed,  and  in 
this  action,  brought  to  compel 
them  to  issue  to  plaintiff  a  new 
certificate,  defendants  claimed  that 
plaintiff's  certificate  or  interest 
was  chargeable  with  such  ex- 
pense, i/^,  untenable.  Cassagne 
V.  Marvin.  293 

2.  Also,  hM,  that  without  regard 
to  the  question  as  to  whether 
the  trust  attempted  to  be  created 
was  a  technical  statutory  one,  de- 
fendants occupied  a  fiduciary  re- 
lation toward  the  holders  of  the 
certificates,  and  having  volun- 
tarily assumed  the  obligation  to 
issue  new  certificates  to  assignees 
of  those  originally  issued,  they 
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-were  equitably  bound  so  to  do; 
that  the  relations,  duties  and  obli- 
gations between  the  trustees  and 
beneficiaries  were  analogous  to 
tliose  between  stockholders  of  a 
corporation  and  its  directors  and 
officers.  Id, 

8.  A  person  dealing  with  a  trustee 
must  take  notice  of  the  scope  of 
his  authority,  and,  while  an  act 
within  his  authority,  done  by  him 
with  intent  to  defraud  the  estate, 
and  which  accomplished  that  pur- 
pose, will  bind  the  estate  or  the 
beneficiaries,  as  to  third  persons 
acting  in  good  faith  and  without 
notice,  where  the  act  is  beyond 
the  scope  of  the  trustee's  author- 
ity, such  third  person  is  not  pro- 
tected.    Kirsehy.  Timer,  890 

4.  Defendant  L.,  who,  pursuant  to 
an  arrangement,  had  bid  off  at  a 
foreclosure  sale  certain  lands  in 

•  which  three  infants  had  an  inter- 
est as  children  and  heirs  at  law  of 
the  deceased  mortgagee,  upon  re- 
ceipt of  a  deed  from  the  widow  of 
the  mortgagor  of  her  interest  in 
the  lands,  executed  a  mortgage 
thereon  to  defendant  O.  in  trust 
for  the  three  children  for  $1,000, 
payable  in  three  installments, 
with  interest,  which  mortgage 
was  duly  recorded.  Subsequently 
L.  conveyed  the  lands  to  O.,  who 
thereafter,  and  on  Februarjr  19, 
1886,  executed,  without  consider- 
ation, and  acknowledged'  a  dis- 
charge of  the  mortgage,  which  he 
caused  to  be  recorded  on  March  9, 
1886.  The  first  installment  of  the 
mortgage  was  not  then  due.  In 
an  action  by  the  children  to  rein- 
state the  mortgage  and  to  fore- 
close the  same  it  appeared  that 
before  the  execution  of  the  dis- 
charge, O.  applied  to  defendant, 
the  B.  Sav.  Bank,  for  a  loan  on 
the  property,  which  application 
was  granted  Februarjr  1,  1886. 
On  examination  of  the  title  an  ab- 
stract by  the  county  clerk  was 
submitted  to  the  bank;  this  con- 
tained a  memorandum  of  the  mort- 
gage, which  was  described  as 
given  in  trust  for  said  minor 
children.  Across  this  was  writ- 
ten: *'  Dicharged  March  6. 1886." 
The  bank  made  the  loan,  having 
no  notice  or  knowledge  of  the 
mortgage  except  as  given  by  the 
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abstract  and  the  record  of  the 
mortgage.  Held,  that  the  accept- 
ance by  O.  of  the  mortgage  con- 
taining the  declaration  of  trust 
was  an  acknowledgment  of  the 
trust  and  bound  him  to  perform 
it;  that  the  satisfaction  of  the 
mortgage  was  a  breach  of  trust; 
that  uie  bank  was  chargeable  with 
knowledge  of  the  trust;  also,  that 
the  relation  of  the  trustee  to  the 
property  had  changed,  so  that 
when  he  executed  the  satisfaction 
he  was  himself  the  owner  of  the 
land,  and  in  satisfying  the  mort- 
gage was  dealing  with  the  trust, 
and  that  he  satisfied  it  before  it  be- 
came due;  that  there  was  no  indi- 
cation in  the  mortgage  of  author- 
ity in  the  trustee  to  accept  pay- 
ment before  it  became  due,  or  to 
vary  the  trust  security;  that  the 
bank  was  bound  to  inquire  by 
what  authority  the  trustee  acted, 
and  having  failed  to  do  so,  ahd  in 
the  absence  of  proof  of  any  af- 
firmative power  conferred  upon 
him,  it  was  not  protected,  and  that 
plaintiffs  were  entitled  to  the  re- 
lief sought.  Id, 

5.  A  cause  of  action  against  a  do- 
mestic business  corporation  for 
injuries  caused  by  its  negligence 
does  not  abate  upon  its  dissolu- 
tion, but  survives,  and  an  action 
thereon  is  maintainable  against 
the  trustees  holding  the  corporate 
property  for  the  purpose  of  dis- 
tribution. (§  5,  chap.  691,  Laws 
of  1892;  §  80,  chap.  687,  Laws  of 
1892.)    MarBtaUer  v.  MilU,       898 

6.  Within  the  meaning  of  the  pro- 
vision of  the  "  General  Corpora- 
tion Law"  (Chap.  687,  Laws  of 
1892),  which  provides  that,  upon 
the  dissolution  of  a  corporation, 
its  directors  or  managers  shall, 
unless  other  persons  are  ap- 
pointed, be  the  trustees  of  the 
"creditors  and  stockholders,"  the 
word  "creditors"  includes  all 
those  to  whom  the  corporation 
was  vmder  any  enforcible  obli- 
gation at  the  time  of  its  dissolu- 
tion, as  well  as  those  to  whom  it 
was  indebted.  Id, 

7.  F.,  in  1857,  conveyed  certain 
premises  to  two  of  her  grand* 
children,  taking  back  a  mortgage 
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which  was  conditioned  for  the 
payment  by  the  mortgagors  to 
her  of  specified  sums  annually 
and  that  they  should  provide  for 
her  board,  clothing  and  all  things 
proper  for  her  comfort  and  sup- 
port during  her  life,  and  five 
years  after  her  death  that  they 
should  pay  $1,  000  to  M.,  a  sister, 
and  $500  to  E.,  a  granddaughter 
of  the  mottgagee.  This  mortgage 
was  soon  after  satisfied  of  recora, 
and  said  mort^gors  executed 
and  delivered  to  F.  another  mort- 
gage on  the  same  premises,  with 
substantially  the  same  conditions 
save  a  slight  alteration  as  to  her 
clothing  and  support.  There- 
after, up  to  the  time  of  the  death 
of  F.,  there  was  a  series  of  con- 
veyances to  and  from  F.  and  the 
grantees  in  the  first  deed  or  their 
wives,  and  of  mortgages  executed 
by  them,  containing  substantially 
the  same  conditions  except  that  in 
the  latttf  mortgages  the  condition 
as  to  the  payments  to  M.  and  E. 
were  omittea.  These  mortgages, 
save  the  last  one,  were  each  satis- 
fied by  the  mortgagee  in  their 
order.  In  an  action  to  foreclose 
the  mortgages  containing  the  con- 
dition so  omitted,  wherein  plain- 
tiffs claimed  as  representatives  of 
the  interests  of  M.  and  E.,  the 
referee  found  that  each  subse- 
quent mortgage  was  intended  as 
a  substitute  for  the  preceding  one 
and  that  F.  received  them  upon 
the  understanding  and  belief  Uiat 
the  arrangement  was  testamentary 
in  its  character  and  that  she  re- 
tained possession  and  control  of 
each  mortgage  until  it  was  satis- 
fied; also  that  neither  M.  nor  E. 
had  any  knowleilge  or  took  any 
delivery  of,  or  in  any  manner 
accepted  or  assented  to  any  of  the 
mortgages.  Held,  that  no  trusts 
In  favor  of  M.  and  E.  were  created 
by  the  mortgages,  but  that  the 
finding  that  the  provisions  for  the 
payments  to  M.  and  E.  were  in 
their  nature  testamentary  was 
proper,  and  so  they  were  subject 
to  alteration  at  any  time  by  the 
assent  of  the  parties  to  the  mort- 
gages.  Townsendy.Backham.  516 


VENDOR  AND  PURCHASER. 
See  Sales. 


VOTERS. 

On  the  trial  of  an  indictment  for 
illegal  registration  these  facts  ap- 
peared: The  defendant,  at  the 
time  of  his  registration,  was  con- 
fined in  the  Tombs  as  a  vagran  t 
under  a  commitment  for  six 
months  issued  by  one  of  the  com- 
missionera  of  charities  and  correc- 
tion; he  had  been  in  that  prison 
most  of  the  time  for  about  seven 
years  under  similar  commitments. 
All  of  these  commitments  were 
issued  upon  his  own  application. 
When  one  commitment  ran  out  he 
would  immediately  or  soon  after 
make  application  for  another.  He 
was  employed  in  doing  light  work 
and  errands,  and  while  thus  em- 
ployed wjis  permitted  to  go  in  and 
out  of  the  prison.  Defendant 
testified  that  he  lived  in  the 
Tombs,  and  had  for  seven  years; 
that  he  had  no  other  home,  and 
intended  to  make  the  prison  his 
home  as  long  as  he  could  not  get 
any  other  home.  He registertniin 
the  election  district  which  in- 
cluded the  said  prison.  Ueld,  that 
the  defendant  was  at  all  times 
when  at  the  Tombs  a  prisoner,  and 
so  he  was  not  a  resident  in  ttie 
district,  and  was  properly  foimd 
guilty  of  the  offense  charged. 
People  V.  Gady,  100 


WAIVER. 

1.  A  corporation  as  well  as  an  indi- 
vidual may  waive  a  constitutional 
or  statutory  provision  in  its  favor 
or  for  its  protection  where  it  is  ex- 
clusively a  matter  of  private  right 
and  no  consideration  of  public  mor- 
als are  involved,  and  having  once 
done  so  it  cannot  subsequently  in- 
voke the  protection  of  the  provis- 
ion. Mayor,  etc.,  v.  Manhattan  H. 
Co.  1 

2.  Although  said  constitutional  pro- 
vision is  of  a  public  nature,  where 
an  act  violative  thereof  is  parsed, 
bearing  upon  the  private  rights  of 
indiviauais  or  corporations,  the 
constitutional  provision  becomes 
as  to  them  one  enacted  for  their 
benefit,  and  they  may  waive  the 
benefit  thereof  and  consent  to  per- 
form or  submit  to  the  requirements 
of  the  act,  and  when  once  such 


INDEX. 


779 


waiyer  has  been  made  and  consent 
80  given,  and  the  party  waiving 
and  consenting  has  taken  benefits 
granted  by  the  act,  such  party  is 
forever  concluded  thereby.        Id. 

8.  Where  in  an  action  of  eiectment 
plaintiff  claimed  title  under  a  de- 
vise in  a  will  by  which  a  legacy 
was  given  to  one  of  the  defendants 
and  made  chargeable  upon  the 
real  estate  in  question,  hdd,  that 
the  legacy  did  not  constitute  a 
counterclaim;  also,  that  plaintiff 
was  not  required  to  demur  to  the 
answer  scttmg  it  up  as  a  counter- 
claim in  order  to  raise  the  question, 
nor  did  he,  by  replying,  waive  his 
right  to  take  the  ob  j  ection.  Dinan 
V.  Coneys,  544 


WAREHOUSING. 

1.  Defendant,  a  corporation  author- 
ized by  its  charter  to  receive  goods 
for  storage  and  issue  warehouse 
receipts,  which  were  made  nego- 
tiable, by  a  by-law  directed  the 
warehouse  receipts  to  be  signed 
by  its  president  or  secretary.  8., 
its  president,  applied  to  plaintiff 
for  and  obtained  a  personal  loan, 
giving  therefor  his  own  note  and 
as  collateral  Security  a  warehouse 
receipt  purporting  to  be  issued  by 
defendant,  signed  by  him  as  presi- 
dent, acknowledging  the  receipt 
on  storage  for  account  of  himself 
^and  subject  to  his  order  of  a 
quantity  of  cotton.  Plaintiff's 
officers  knew  when  the  loan  was 
made  that  the  person  to  whom  it 
was  made  was  defendant's  presi- 
dent, and  that  the  loan  was  a  per- 
sonal one.  The  loan  was  made  on 
the  faith  of  the  collateral.  8.,  in 
fact,  had  deposited  no  cotton  with 
defendant.  The  note  was  not  paid 
at  maturity,  and  defendant,  on  de- 
mand made,  refused  to  deliver  the 
cotton  or  pay  its  value.  In  an 
action  to  recover  damages,  Tield, 
that  the  by-law  did  not  clothe  the 
president  with  authority  to  issue 
receipts  to  himself  for  cotton 
which  in  trust  had  been  deposited 
by  him;  and  so,  that  defendant 
was  not  estopped  from  denying 
the  delivery  of  the  cotton,  and  was 
not  liable.  Bank  N.  T.  Nat.  Bkg. 
Asm.  V.  Am.  D.  A  T,  Co.         559 


2.  It  seems,  that  if  the  by-law  had 
given  the  president  general  au- 
thority to  issue  receipts  to  himself 
for  cotton  actually  deposited,  de- 
fendant would  have  been  liable  to 
a  6<?wa./Wtf  holder  for  value  of  such 
a  receipt,  although  the  president 
had  not  in  fact  deposited  any 
cotton.  Id. 

3.  Also  Tield,  that  the  trial  court 
properly  refused  to  receive  evi- 
dence of  what  8.  said  at  the  time 
when  he  procured  the  loan.       Id, 


WARRANTY. 

Where  an   elevated  railroad 

company  has  paid  a  percentage  of  its 
recenue  to  a  municipal  corporation 
for  the  use  of  its  street,  this  does  not 
amount  to  a  warranty  on  ihe  part  of 
the  munidpdlity  a^gainst  the  claims  of 
abutting  owners. 

See  Mayor,  etc.,  v.  M.  B.  Co.         1 


WATER  WORK8   COMPANIES. 

1.  The  provision  of  that  article  of 
the  Transportation  Corporations 
Act  relating  to  water  works  cor- 

E orations  (Art.  7,  ^  2,  chap.  566, 
aws  of  1890)  which  authorizes 
such  corporations  when  they  have 
obtained  the  permit  required  by 
the  article  (§  80V  *  to  lay  their  water 
pipes  in  any  street  *  *  *  of  an 
adjoining  town  or  village,"  is  not 
limited  to  cases  where.an  adjoin- 
ing town  or  village  intervenes 
between  the  source  of  supply  and 
the  town  or  village  to  be  supplied, 
and  it  is  necessary,  in  order  to 
carry  the  water  to  the  village  or 
town  granting  the  permit  to  lay 
the  pipes  in  the  streets  of  the  aa- 
joimn^  town  or  village;  but  the 
authority  may  be  exercised  by 
such  a  corporation  whenever  it  is 
necessary  to  lay  the  pipes  in  those 
streets  in  order  to  effectually  and 
properly  execute  the  purpose  for 
which  it  was  created.  Village  Pd- 
ham  Manor  v.  N.  B.  Water  Co. 

692 

2.  In  an  action  to  restrain  defend- 
ant, a  water  works  company,  or- 
ganized to  supply  a  village  adjoin- 
ing plaintiff,  from  using  one  of 
plaintiff's  streets  in  which  defend- 
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ant  had  laid  its  pipes  without 
plaintiflTs  consent,  it  appeared 
that  defendant  laid  its  pipes  in  the 
street  for  the  purpose  of  connect- 
ing two  of  its  mains  which  ter- 
minated in  '•  dead  ends  "  near  the 
boundary  line  of  the  two  villages; 
this  connection  completed  the  cir- 
cuit, added  greatly  to  the  press- 
ure, and  furnished  running  instead 
of  stagnant  water.  The  court 
found  that  in  order  to  perform  the 
purpose  of  its  incorporation  it  was 
necessary  for  defendant  to  lay  its 
pipes  in  the  street  in  question. 
Held,  that  such  a  use  of  the  street 
was  within  the  scope  of  defend- 
ant's authority;  and  so,  that  the 
action  was  not  maintainable.     Id. 

8.  The  franchise  conferred  upon  a 
corporation  organized  under  the 
act  providing  for  the  incorpora- 
tion of'  water  works  companies 
(Chap.  737,  Laws  of  1878,  amended 
by  chap.  213,  Laws  of  1881)  is  not 
exclusive  in  its  nature;  it  does  not 
give  to  the  company  the  exclu- 
sive and  permanent  nght,  during 
the  term  of  the  corporate  charter, 
to  purvey  water  to  the  town  or 
village  to  supply  which  it  was 
created,  and  neither  the  statute 
nor  the  constitutional  provision 
prohibiting  legislation  impairing 
the  obligation  of  contracts  pre- 
cludes the  grant  of  a  charter  to 
another  company,  that  has  ob- 
tained the  requisite  assent  of  the 
municipal  authorities,  authorizing 
it  to  supply  water  from  other 
sources  to  the  inhabitants  of  the 
same  town  or  village.  In  re  City 
of  Brooklyn.  696 

4.  By  such  a  charter  no  rights  are 
taken  from  the  public  or  given  to 
the  corporation,  beyond  those 
which  the  words  of  the  charter, 
by  their  natural  and  proper  con- 
struction, purport  to  convey.    Id, 

6.  So,  also,  where  a  corporation 
organized  under  said  act  entered 
into  a  contract  with  the  town  for 
supplying  it  with  water  for  a 
term  of  years,  Jield,  that  in  the 
absence  of  an  express  provision 
in  the  contract  prohibiting  it  from 
so  doing,  the  town  was  not  pre- 
cluded from  making  a  like  grant 
to  or  contract  with  another  com- 
pany for  another  or  further  sup- 


ply, if  the  public  needs  required 
It.  Id. 

6.  A  corporation  was  organized 
under  said  act  to  supply  the  town 
of  New  Lots  with  water.  Subse- 
quently the  town  was  annexed  to 
the  city  of  Brooklyn.  By  the 
Annexation  Act  (Chap.  335,  I^aws 
of  1886)  the  city  was  prohibited 
from  ^pplving  water  to  the  terri- 
tory included  in  the  town  until 
the  expiration  of  the  charter  of 
the  company  or  until  the  city 
should  purchase  or  acquire  its 
property.  Held,  that  this  act  did 
not  affirm  or  establish  an  exclu- 
sive right  in  the  company  to  fur- 
nish water;  that  it  did  not  operate 
upon  it,  but  simply  bore  upon  the 
power  of  the  city,  its  purpose 
being  to  protect  the  company's 
franchise  in  case  the  city  did  not 
purchase  the  corporate  property 
or  acquire  it  by  condemnation 
proceallngs  as  authorized  by  the 
act.  Id. 

7.  Also,  7ield,  that  the  provision  of 
said  act  (§  5)  authorizing  the  city 
to  acquire  the  property  by  pro- 
ceedings in  intitum  was  not  vio- 
lative of  the  constitutional  pro- 
visions prohibiting  the  taking  of 
private  property  except  for  a 
necessary  jjublic  use,  nor  was  it 
unconstitutional  as  authorizing 
the  condemnation  of  property 
already  devoted  to  a  public  use 
without  desiffnating  any  different 
or  larger  public  use  to  which  it 
was  to  be  applied;  that  the  public 
use  for  which  it  was  requirwl  was 
sufficiently  designated  and  was  of 
a  higher  and  wider  scope  than  the 
use  to  which  it  was  already  de- 
voted. Id. 

8.  All  private  property  within  the 
state  is  subject  to  the  right  of  the 
legislature  to  appropriate  it  for  a 
necessary  and  reasonable  public 
use,  a  lust  compcnstition  bcine 
provided  to  be  paid  therefor,  and 
there  is  no  distinction  in  this  re- 
spect in  favor  of  corporations 
whose  franchises  and  operations 
impart  to  them  a  quasi  public 
character,  if  in  order  the  better  to 
subserve  the  public  use  the  appro- 
priation is  necessary.  Id, 

9.  Accordingly,  held,  in  proceedings 
under  the   act   instituted  by  the 
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city  to  acquire  the  property  and 
franchises  of  the  water  works 
company,  that  the  commissioners 
of  appraisal  properly  refused  to 
consider  that  the  company  had  a 
right  to  supply  water  so  exclu- 
sive as  to  preserve  it  from  rivalry 
or  legislation,  and  properly 
valued  the  franchise  upon  the 
assumption  that  at  present  the 
company  alone  had  the  right 
publicly  to  purvey  water  to  the 
territory  formerly  embraced  in 
the  town;  but  that  the  exclusive- 
ness  incident  to  its  right  might  at 
any  time  be  taken  from  it  by  the 
legislature  or  by  the  local  authori- 
ties acting  under  legislation;  in 
determining  whether  to  do  this 
neither  would  fail  to  have  due 
reeard  to  the  past  investments, 
risks  and  services  of  the  com- 
pany and  the  reasonablv  just 
expectations  of  those  who  in- 
vested money  in  its  work.         Id. 


WILLS. 

1.  By  the  will  of  R.,  who  died  in 
1887,  his  residuarj'^  estate  was  given 
to  his  executors  in  trust  to  pay  the 
income  thereof  to  his  wife  during 
her  life.  Upon  her  death  said  es- 
tate was  given  to  beneficiaries 
named,  subject  to  the  payment  of 
certain  annuities  specified,  each 
given  for  the  life  of  the  annuitant. 
Meld^  that  neither  the  annuities 
nor  the  remainders  were  presently 
taxable  under  the  Collateral  In- 
heritance Tax  Act,  in  force  at  the 
time  of  the  testator's  death  (Chap. 
718,  Laws  of  1887);  that  as  to  the  an- 
nuitants, they  had  no  vested  inter- 
est, and  could  take  none  until  the 
death  of  the  wife,  and  as  to  the 
remainders  there  was   a   contin- 

Sency  aflfecting  them  which  ren- 
ered  it  impossible  to  ascertain 
(heir  present  fair  and  clear  market 
value.    In  re  BoateoeU.  12^ 

2.  W.  by  his  will  save  his  real  estate 
to  his  wife  for  life  If  she  remained 
unmarried,  if  not,  until  her  mar- 
riage, and  upon  her  death  or  mar- 
riage he  gave  the  said  real  estate  to 
his  and  his  wife's  heirs,  *' their 
heirs  and  assigns  forever,  share 
and  share  alike. "  In  an  action  for 
partition,  broufi;ht  after  the  death 
of  the  widow,  held,  that  all  of  the 


persons  who.  at  the  time  of  the 
widow's  death  answered  the  de- 
scription of  heirs  at  law,  either  of 
the  testator  or  of  his  widow,  took 
an  undivided  interest  in  the  lands 
as  members  of  the  same  class  per 
capita  and  not  per  stirpes.  Bissau 
V.  W,  8.  R,  E.  Co,  125 

8.  S.  died,  leaving  a  widow  and 
brothers  and  sisters  surviving, 
but  no  descendants;  by  his  will 
he  gave  all  of  his  properly  to  his 
wife,  *  •  to  have  and  to  hold"  for  her 
comfort  and  support  *  *  *  if 
she  need  the  same  during  her 
natural  life."  In  a  subsequent 
provision  he  gave  to  a  church 
society  $1,000  after  the  death  of 
his  wife,  if  there  should  be 
enough  of  the  property  left  at 
that  time.  The  widow  re-married 
and  executed  to  her  husband  a 
mortgage  on  the  real  estate  of 
whi(£  8.  died  seized.  She  there- 
after died.  In  an  action  brought 
by  the  heirs  at  law  of  S.  to  have 
the  mortgage  declared  fraudulent 
and  void  and  to  have  it  canceled 
of  record  as  a  cloud  on  plaintiflTs 
title,  held,  that  the  widow  took 
under  the  will  a  life  estate  with 
power  also  to  take  and  convert  to 
her  own  use  so  much  of  the  corpus 
of  the  estate  as  she  should  need 
for  her  comfort  and  support;  that 
instead  of  selling  she  had  the 
right  to  mortgage  for  the  pur- 
poses specified,  and  the  presump- 
tion would  be  that  the  mortgage 
was  executed  for  such  a  pur- 
pose; that,  therefore,  the  mort- 
gage was  not  void  upon  its  face 
and  could  be  enforced  by  the 
mortgagee  without  the  disclosure 
of  extrinsic  facts  rendering  it 
invalid,  and  the  burden  of  show- 
ing these  was  upon  those  assail- 
ing it;  and  so.  that  the  j  urisdiction 
of  a  court  of  equity  was  properly 
invoked  to  cancel  the  apparent 
cloud  upon  the  title.  Swarthout 
V.  Banier,  499 

See  Transfer  Tax  Act. 


WITNESS. 

.  The  constitutional  and  statutory 
provisions  (U.  S.  Conat  art.  6; 
State  Const,  art.  1.  §  6;  Code  Civ. 
Pro.  §  837;  Code  Crim.  Pro.  §  10), 
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declaring  that  no  person  shall  be  i 
compelled  to  testify  against  him- 
self in  any  criminal*  case,  protects 
a  person  called  as  a  witness  in  any 
judicial  or  other  proceeding 
against  himself,  or  upon  the  trial 
of  issues  between  others,  from  be- 
ing compelled  to  disclose  facts  or 
circumstances  that  can  be  used 
against  him  as  admissions  tending 
to  prove  his  connection  with  any 
criminal  offense  of  which  he  may 
then  or  thereafter  be  charged,  or 
the  sources  from  or  the  means  by 
which  evidence  of  its  commission 
or  of  his  connection  with  it  may 
be  obtained.  Nothing  short  of 
absolute  immunity  from  prosecu- 


tion can  take  the  place  of  the 
privilege  so  given.  JPeople  ex  rd, 
V.  Fifrbea,  219 

L  The  witness  is  himself  in  such  a 
case  the  judge  as  to  the  effect  of 
answers  sought  to  be  drawn  from 
him,  and  if  to  his  mind  it  may 
constitute  a  link  in  the  chain  of 

•  evidence  sufficient  to  con v;?t  him 
or  put  him  in  jeopardy,  ii  other 
facts  are  shown,  he  may  remain 
silent,  unless  it  be  perfectly  clear 
that  he  is  mistaken  and  that  the 
answer  cannot  possibly  injure 
him,  or  tend  in  any  way  to  sub- 
ject him  to  the  penl  of  prosecu* 
tion.  Id. 
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